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learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprie- 
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CHARTERS. 

(A)  TO  WHOM  THE  PROPERTY  OP  THEM  BELONGS,  p.  U 

(B)  DETINUE  OF  CHARTERS. 

(BL)  When  it  lies.  p.  2. 

(B  2.)  What  shall  be  the  proceeding,  p.  3. 

(B  3.)  Plea  in  detinue  for  charters,  p.  3. 

(A)  TO  WHOM  THE  PROPERTY  OF  THEM  BELONGS, 

IF  a  man  seised  in  fee  conveys  land  to  another  and  his  heirs  without  war- 
niiity,  all  the  charters  belong  to  the  feofiee  as  incident  to  the  laud,  whether 
tiiey  comprise  warranty  or  not ;  for  the  feoffor  has  no  use  for  them,  but  the 
feofiee  must  defend  his  title  at  his  peril.     R.  1  Co.  1 .  a. 

And  all  charters  belong  to  the  feoffee  without  warranty,  though  they  be 
not  granted  by^  the  conveyance.     R.  1  Co.  1.  a* 

So,  in  all  cases,  the  charters,  muniments,  and  evidences  of  land  belong  to 
him  who  has  the  inheritance  of  the  land,  as  incident  to  it,  if  another  person 
be  not  bound  to  warranty.  ^ 

And,  therefore,  if  A.  enfeoffs  B.  by  the  word  (derft),  which  imports  a 
warranty  during  the  life  of  the  feoffor,  after  his  death  B.  shall  have  all  the 
charters.     1  Co.  2«  b.    . 

So,  if  a  man  enfeoffs  another  with  warranty,  who  dies  without  an  heir,  the 
lord  by  escheat  shall  have  all  the  charters ;  for  he  is  in  the  post,  and  the  feof- 
for is  not  bound  to  warrant  him.     1  Co.  2.  a. 

So,  if  a  feoffment  be  to  two  and  their  heirs,  the  survivor  shall  have  all  the 
charters,  &c«  and  not  the  heir  of  him  who  died  j  for  he  has  no  use  for  them. 
I  Co.  2.  b. 

So,  charters,  &c.  which  are  necessary  to  maintain  his  title  to  the  posses- 
sion, belong  to  him  who  has  the  land,  though  another  be  bound  to  warran- 
ty;  as  if  a  thing  which  lies  in  grant,  as  a  seigniory,  rent,  &c.  be  granted 
with  warranty,  the  grantee  shall  have  the  first  deed;  for  it  is  necessary  to 
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• 

^akc  his  title  against  the  grantor  himself,  or  any  claiming  under  him*  R. 
]  Co.  1.  b.  '  • 

SO)  if  a  feoffment  be  made  of  land  with  warranty,  the  feoffee  shall  [*]have 
court-rolls,  &c«  which  concern-  the  possession  only,  and  not  the  title.  1 
Co.  1.  b. 

So,  if  the  feoffor  grants  the  charters  to  the  feoffee  by  his  conveyance,  the 
feoffee  shall  have  them,  though  the  feoffor  be  bound  to  warranty.  1  Co.  1  •  b. 

If  a  grant  be  by  indenture,  every  one  ought  to  have  his  part ;  for  every 
one  who  pleads  it  ought  to  produce  it  for  that  which  belongs  to  faim.  Co. 
L.  1 43.  b. 

And,  therefore,  if  only  one  part  be  executed,  it  shall  be  deposited  in  the 
hand  of  a  common  friend.     Co.  L.  143.  b. 

But  if  a  man  makes  a  feoffment  with  warranty,  without  a  grant  of  the 
charters,  he  shall  have  all  the  chsirters  and  evidences  which  contain  war- 
ranty, or  are  necessary  to  deraign  the  warranty  paramount,  or  are  material 
for  the  maintenance  of  the  title  of  the  land;  for  the  feofiee  relies  upon  his 
warranty.      R.  1  Co.  1.  b.     Co.  L.  6.  a. 

So  the  heir  of  the  feoffor  shall  have  them,  though  he  has  nothing  by  de- 
scent ;  for  he  may  be  vouched.     R.  1  Co.  1 .  b. 

So  the  feoffor  shall  have  them,  though  the  feoffee,  as  assignee,  may  vouch 
those  who  are  bound  to  warranty  paramount ;  for  he  may  also  vouch  the 
feQffor  if  he  pleases.     R.  1  Co.  1 .  b.  (a) 

(B)  DETINUE  OF  CHARTERS. 
(Bl.)  When  it  lies. 

If  a  man  detains  charters,  which  concern  the  inheritance  of  another,  he 
may  have  detinue  of  charters  against  him.  Co.  L.  286.  b.  Vide  Detinue, 
(A).     Vide  Pleader,  (2  X  1,  &.c.) 

So,  if  he  detains  a  statute,  obligation,  release,  articles  of  agreement,  testa- 
ment, &:c.     Reg.  159.  b. 

So  a  man  may  ha^c  detinue  for  any  charters,  which  make  his  title  sure. 
F.  N.B.I  38.  K. 

As^  if  A.  lease  for  years,  and  afterwards  confirm  the  estate  to  the  lessee  and 
his  heirs ;  the  heir  shall  have  detinue  for  the  lease  ;  as  well  as  for  the  deed 
of  confirmation.     Ibid. 

If  the  donee  in  tail  die  without  issue,  the  donor  shall  have  detinue  for 
the  deed  which  the  donee  had.     F.  N.  B.  138.  F. 

If  a  feoffment  be  to  A.  and  B.  and  the  heirs  of  B.,  and  A.  dies  ;  B.  or  his 
heirs  shall  have  detinue  for  his  deed.     Ibid. 

(a)  1.  Part  of  an  cslatcis  mortgaged  with  tht  title-deeds  ;  the  remaining  part  is  sold,  with 
a  covenant  from  iho  vendor  to  the  vendeo  to  produce  the  deeds  at  any  time  when  re- 
quired. Afterwards,  the  mortgaged  premises  are  assigned  to  the  yendee,  and  with  them 
«je  deeds ;  who  again  assigns  the  mortgaged  premises  to  another,  without  mentioning  the 
deeds.  Held,  that  as  the  mortgagor  being  owner  still  of  the  other  part  of  the  premises,  had 
as  good  a  ri;^ht  to  the  deeds  as  the  mortgagee,  since  they  were  not  assigned,  the  mortgagee 
could  not  dispossess  him  by  action.  2  T.  R.  708. — 2.  Where,  under  a  sale  conditioned  to 
be  void  if  tlie  vendor  cannot  make  a  good  title,  an  abstract  of  his  title  is  delivered  to  the 
vendee,  the  vendee  has  a  right  to  retain,  and  may  have  trover  for  it  against  the  vendor,  un- 
til (he  matter  is  settled  past  dispute.  2  Taunt.  268. — 3.  A,  sells  an  estate  to  B.,  who  pays 
part  of  the  purchase-money,  and  the  title-deeds  are  deposited  with  C  to  bo  delivered  up 
to  B.  when  he  pays  tha  residue.  A.  gets  possession  of  them  again,  and  pledges  them  to  D. 
for  a  valuable  consideration.  Held,  thatB.,  on  tendering  the  remainder  of  the  purchase- 
money  is  entitled  to  recover  the  deeds  from  D.     1  Man.  414.    6  Taunt.  12. 
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[*]So  the  issue  in  tail  shall  have  detinue  against  the  discontinuee,  for  the 
deedo(eBtai1.     F.  N.  B.  138.  H. 

Detinue  of  charters,  bailed  or  found  in  the  life  of  the  ancestor,  oaght  to 
be  bniught  by  the  heir,  and  not  bj  the  executor  or  administrator.  F.  N. 
B.  138.  I. 

And  it  may  be  brought  by  the  heir,  though  he  has  not  the  land  ;  as  if  A. 
beii^  enfeoffed  with  warranty,  enfeoffs  B.  with  warranty  ;  the  heir  of  A. 
may  have  detinue  for  the  deed  of4he  first  feoffment.     F.  N.  B.  138.  L. 

So  the  heir  of  the  disseisee  may  have  detinue  for  the  charters,  before  en* 
iry.     F.N.  B.  138.  L. 

(B  2.)  What  shall  be  the  proceeding. 

Detinue  of  charters  concerns  the  realty,  and  therefore  «hall  be  brought 
onlv  in  C.  B.     F.  N.  B.  1 38.  B.  C.     Reg.  1 59.  b. 

Or  in  the  county  by  justices.     F.  N.  B.  138.  B.     Reg.  159. 

And  if  it  be  brought  in  B.  R.  or  any  other  court,  a  supersedeas  lies.  F. 
N.  B.  1 38.  C. 

There  shall  be  summons  and  severance,  as  in  other  real  actions.  Co. 
L.  ^G6.  b. 

But  a  capias  docs  not  he,  nor  process  to  outlawry,  as  in  detinue  for  goods. 
Co.  L.  986.  b. 

The  declaration  in  detinue  for  charters  ought  to  be  certain,  as  well  as 
detinue  for  goods.     Vide  Pleader,  (2X2.) 

And,  therefore,  it  ought  to  shew  the  certainty  of  the  charters  demanded, 
and  what  lands  they  concern,  except  where  they  are  in  a  bag  sealed,  or  ^ 
chest  locked,  and  then  it  is  not  necessary.     Co.  L.  286.  b.     Reg.  160.  a. 

So  it  ought  always  to  mention  the  certain  number.     Reg.  159.  b.  160.  a. 

And  if  they  are  in  a  chest  or  bag  sealed,  it  may  also  /nention  the  certain- 
tTtifit  be  known.     Bro.  Ent.  148. 

At  least  it  is  proper  to  describe  one  of  the  charters  with  certainty,  if  it 
may  be,  and  then  the  defendant  cannot  wage  his  law.     Co.  L.  286.  b. 

But  if  the  declaration  mentions  the  bag  to  be  scaled,  or  the  chest  to  be 
locked,  it  is  sufficient,  though  it  be  not  so  ;  for  it  is  not  traversable.  Reg. 
160.  a. 

(B  3.)  Plea  in  detinue  for  charters. 

To  detinue  for  charters  the  defendant  may  plead  touts  temps  prist.  Vide 
Pleader,  (2  X  3,  &c.) 

So  the  defendant  may  plead,  that  the  charters  were  delivered  by  the 
piaintiiTand  a  stranger  aqua  mann,  upon  conditions  which  he  knows  not 
whether  they  are  performed,  and  pray  that  the  stranger  may  be  warned. 
Vide  Pleader,  (2  X  8.) 

Vide  Pleader,  (2  Y  6.) 

▼HEJf    CHARTERS    ARE    ALLOWED    IN    EVIDENCE.    Vide    EviDEVCE,  (B  1,  (tc.) 

CHARTER-PARTY. 

Vide  Merchaxt,  (E  2,&c.) 


(8) 

(A)  FOREST. 

(A  1.)  What  shall  be.  p.  5. 
(A  2.)  Who  shall  have  it.  p.  5. 

(B)  CHASE. 

What  shall  be.  p.  6. 

(C)  PARK.  p.  6. 

(D)  WARREN,  p.  7. 

(E)  BEASTS  OF  THE  FOREST,  AND  CHASE,  p.  7. 

(F)  BEASTS  OF  THE  WARREN,  p.  8. 
(G  1.)  MEERS  OF  A  FOREST,  p.  8. 

(G  2.)  Perambulation,  p.  9. 
(H)  HUNTING  OR  HAWKING  IN  A  FOREST. 

(H  1.)  Who  may  do  it  p.  9. 

(H2.)  Who  not.  p.  9. 

(H  3.)  By  whom  a  licence  may  be  given,  p.  10.     . 

(H  4.)  How  hunting,  &c.  there  shall  be  punished,  p.  10. 

(H  5.)  By  action  at  common  law.  p.  11. 

(I)  THE  PURLIEU  OF  A  FOREST. 

(I  1.)  What  shall  be.  p.  1 1. 

(I  2.)  Who  may  hunt  within  a  purlieu. — The  owner  of 
the  soil.  p.  12. 

(K)  COMMON  NUISANCE,  p.  13. 

(L)  PURPRESTURE.  p.  13. 

(M)  OTHER  OFFENCES  IN  THE  FOREST,  p.  1 3. 

Keeping  of  dogs  not  expeditated. 

(N)  WASTE. 

(N  1.)  In  cutting  of  vert  or  covert. — What  shall   be 
vert.  p.  15. 

(N  2.)  When  cutting  it  is  restrained,  p.  15. 

(N  3.)  When  not.  p.  16. 

(N  4.)  What  other  privileges  the  owner  shall  have.  p.  16. 
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(N5.)  Privilege  dfthe  king  in  the  wood  or  laad  of  a  stran^ 
ger.  p.  17. 

(N  6.)  In  his  own  wood  or  land.  p.  17- 

(N7.)  Inclosing  of  wood.  p.  17. 

(N  8.)  Waste  in  destruction  of  the  vert.  p.  18. 

(N  9.)  In  assarting  of  his  land; 

(N  10.)  How  waste  shall  beipunisbed.  p.  19. 

[*](0)  PRIVILEGE  WITHIN  A  FOREST. 

(0  1.)  By  agistment;  p.  19. 

(O  2.)  By  pawnage.  p.  19. 

(03.)  By  common. — ^When  allowed,  p.  30. 

(O  4.)  When  not.  p.  20. 

(P)  THE  LAWS  OF  THE  FOREST  p.  21. 
(Q)  OFFICERS  OP  THE  FOREST. 

» 

(Q  1.)  Justice  in  eyre.  p.  21. 
(Q2.)  Verderor.  p.  21. 
(Q3.)  Regarder.  p.  21. 
(Q  4.)  Forester,  p.  22. 
(Q  6.)  Woodward,  p.  22. 
(Q  6.)  Agistor,  p.  22. 

'R)  THE  COURTS  OF  THE  FOREST. 

(R  1.)  The  justice-seat.  p.  22. 
(R  2.)  The  swainmote,  p  24. 

(A)  FOREST. 
(A  L)  What  shall  be. 

A  forest  is  a  place  of  wood  and  pasture  distingukbed  metis  4^  bundis  for 
the  custody  of  beasts  and  birds  of  the  forest,  (viz.  bart,  bind,  bare,  boar, 
and  wolf,)  tbe  cbase,  (viz.  buck,  doe,  fox,  martron,  and  roe,)  and  the  war- 
ren, (viz.  bare,  coney,  pheasant,  and  partridge,)  and  replenisbed  with  vert 
and  venison,  for  tbe  preservation  of  which  peculiar  laws,  privileges,  and  of- 
ficers belong.     Manw.  40.     4  Inst.  289.  298. 

A  forest  comprehends  in  it  a  chase,  park,  and  warren.     Manw.  52. 

And  ma  J  be  made  by  act  of  parliament.     4  Inst.  301. 

Or  tbe  king,  by  commission  to  the  sheriff  or  commissioners,  may  order, 
tbat*tbey  make  a  perambulation  in  such  a  country,  and  so  much  as  appears 
to  be  convenient  u>r  a  forest,  that  they  surround  it  by  meers  and  bounds* 
Manw.  57. 

And  opon  the  return  of  such  a  commission  into  cbancery,  tbe  king  may  is« 
sue  a  wnt  to  tbe  sheriff  reciting  the  former  commission  and  return,  and 
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coniinanding  him  that  he  proclaim  it  throughout  the  country  to  be  a  forest. 
Manw.  59. 

And  if  after  a  writ  to  proclaim  it,  and  a  return  of  it,  the  king  grant  proper 
officers  and  courts,  it  commences  a  ibrest.     ManW.  60. 

So  the  king  maj  claim  a  forest  bj  prescription.     4  Inst.  301.. 

And  it  may  be  claimed  by  prescription  in  the  lands  of  a  subject,  for  ii 
might  have  a  lawful  cdmmencement.     Ibid. 

(A  2.)  Who  shall  have  it. 

But  none  can  make  a  forest,  except  the  king.     Manw.  71  • 

So  the  king  cannot  make  a  forest  in  the  lands  of  a  subject  without  his 
consent.     4  Inst.  301.     Semb.  cont.  Manw.  55. 

And  it  is  not  proved  a  forest  by  being  called  a  forest  in  records,  Sic.  but 
by  having  courts,  and  officers,  &c.      4  lost.  S98.  R.  12  Co.  23. 

[*]So  by  tbest*.  16  Car.  16.  the  meers,  limits,  bounds,  &c.  of  every  forest 
shall  not  extend  beyond  what  were  taken  to  be  so.    20  Jac.  1. 

And  no  place  shall  be  taken  to  be  forest  or*  within  a  forest  where  no  jus^ 
tice  seat,  swainmote,  or  court  of  attachments  had  been  held,  verderors  cho- 
sen, or  regard  made  within  60  years  before  the  reign  of  Charles  1. 

Yet  the  king  may  by  express  words  grant  a  forest  to  a  subject.  Co.  L. 
233.  a.     Manw.  72.  75.  per  two  Judg.  cont.  1  Roll.  112. 

And  by  such  grant  of  a  forest  cum  ommbm  incidentibusj  appendiciis^  ir  per- 
tintfUiis^  the  subject  shall  have  the  forests  with  all  courts,  and  officers,  ex- 
cept the  justice  in  eyre.  Manw.  76.  78.  81.  R.  2  Cro.  155.  1  Bui. 
296. 

So  by  express  words,  the  king  may  grant  to  a  subject  to  have  jura  regalia 
to  make  a  justice  in  eyre,  &c,     Manw.  76. 

But  if  a  forest  be  parcel  of  a  manor,  by  a  grant  of  the  manor  acm  ptrtincn- 
tiis  to  a  subject,  the  forest  does  not  pass*     R.  Pal.  60.  92. 

(B)  CHASE. 

What  shall  be. 

A  chase  is  the  same  Uberty  as  a  park,  save  that  it  is  not  inclosed.  Manw. 
52. 

And  therefore,  a  chase  has  no  officers  or  courts,  as  a  forest :|has.     Ibid. 

And  oflenders  there  shall  not  be  punished  by  the  laws  of  the  forest,  but  by 
the  common  law,  or  statutes.     Ibid. 

A  firee  chase  may  be  claimed  by  grant,  or  prescription.     1  RoL  1 1 2. 

It  may  be  claimed  in  his  own  wood,  as  appurtenant  to  his  manor.  4  Inst. 
318. 

Or  within  a  forest.     Jon.  278. 

So  by  prescription,  it  may  be  in  the  soil  of  another. 

It  may  be  claimed  for  red-deer  by  special  licence.     Jon.  278. 

If  the  king  makes  a  commission  to  inclose  a  forest,  and  it  be  proclaimed 
a  forest,  it  shall  be  only  a  chase  till  the  proper  officers  and  courts  arc  grant- 
ed.    Manw.  60. 

If  the  king  grant  a  forest  to  a  subject  without  <hc  words,  to  have  courts 
and  officers  of  a  forest ;  it  shall  be  only  a  chase  in  the  hands  of  a  subject. 
Manw.  80.     R.  2  Cro.  155.     D.  Pal.  89,  90. 

But  none  can  make  a  chase,  or  a  park  within  his  own  land,  or  elsewhere, 
without  the  king^s  grant.     Manw.  56.     2  Inst.  1 99. 

And  if  be  does  so,  a  quo  warranto  lies.     Manw.  56« 
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So  the  owner  of  a  chase  shall  be  fined,  if  he  kill  a  beast  of  the  forest,  or 
refose  to  drive  back  a  beast  of  the  forest  oat  of  the  chase.     Jod«  378^ 

(C)  PARK. 

A  park  is  a  territory  inclosed,  which  has  a  privilege  for  beasts  of  chase, 
br  prescription,  or  the  king's  grant.  Co.  Lit.  233.  a.  2  Inst.  199.  Bridg. 
26. 

And  it  may  be  within  his  own  soil. 

Or  by  the  licence  of  the  king,  or  the  owner  of  the  forest  within  the  limits 
of  a  forest.     Manw.  85.  89.  90.     Bridg.  36. 

But  such  as  would  purchase  a  new  park  or  warren  should  sue  a  writ  of 
ad  quod  damnum  out  of  chancery ;  and  the  inquests  shall  be  returned  [*]into 
tbe  exchequer,  and  if  they  pass  for  him  that  purchased  the  writ,  he  shall 
make  fine  for  having  the  park  or  warren,  and  it  shall  be  certified  to  tbe 
chancellor  or  his  deputy  that  he  take  a  reasonable  fine-  therefor  and  after? 
wards  make  delivery.     St.  27  Ed.  I .  st.  l.de  libertattlms  perquirendism 

And  if  such  park  in  a  forest  be  laid  down  for  several  years,  it  may  after* 
wards  be  inclosed  de  novo.     Manw.  82.     R.  2  Cro.  156. 

And  the  owner  of  Ae  park  may  kill  any  beasts  which  he  finds  in  his  park, 
tboagh  they  come  out  of  the  forest.     2  Cro.  1 56. 

But  a  park  within  a  forest  ought  to  be  inclosed,  to  prevent  beasts  of  tbe 
forest  from  coming  into  it.     Manw.  90.     R.  Bridg.  26. 

And  the  owner  may  dispark  his  park,  if  he  grants  or  destroys  all  tbe  vem^ 
son,  vert  or  inclosure.    R.  Cro.  Car.  60. 

(D)  WARREN, 

A  free  warren  is  a  privilege,  which  a  man  claims  by  grant,  or  prescri(L- 
lion,  to  have  beasts  of  a  warren  in  his  land,  or  demesnes,  ita  quod  nulltu 
mtrtt  adfugandum  vel  capiendum  quod  ad  warrennam  pertinet.     2  Rol.  8 1  $• 

i.  5.  to  20. 
A  warren  is  a  privilege  distinct  from  the  land,  and  by  a  lease  pf  the  land, 

without  more,  does  not  pass.     Dy.  30,  in  mai^g. 
Nor,  by  an  alienation  of  the  land,  without  saying,  cum  pertinentiis.     Dy. 

30.  b.  ,        ^    ^ 

Or  if  it  be  said,  cum  pertinentiis^  where  he  has  a  warren  by  grant,  not  by 

prescription.     Dy.  30.  b.  in  marg.  -  ,     , .  - 

So  it  may  be  granted  or  claimed,  within  a  free  chase  of  the  king,  4  Inst, 

39B.     12  Co.  2?.  ,_..».. 

And  the  grantee  may  there  build  a  lodge  upon  his  own  mheritance.     4 

Inst*  298,  _ 

So  it  may  be  claimed  in  a  forest  of  the  king.     R.  Manw.  81,     R.  2  Cro. 

155.     Jon.  280.  296.  ,  ^  ,.  .  ^.        u  n 

And  though  it  have  not  been  used  for  many  years,  the  prescription  shall 

not  be  destroyed.     Manw.  81 .     2  Cro.  1 55.  Vide  Liberties,  (C  2.) 
If  there  be  a  warren  by  charter  within  his  manor,  he  may  make  burrows, 

and  build  a  lodge  in  any  part  of  the  manor  de  novo.     Manw.  82.    12  Co. 

22.     R.  2  Cro.  156.  i     *u       •    *u 

If  it  be  claimed  by  prescription,  he  oughl  to  make  them  in  the  ancient 

'  But  a  man  cannot  prescribe  for  a  warren  in  (he  lands  of  a  stranger,  which 
irenot  within  his  seigniory.     2 Rol.  26$.  1.  52,  ^^^^ 
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And  if  the  king  .grants  to  B.  a  warren  within  his  manor,  he  shall  ha^e  it 
only  in  the  demesnes,  not  in  the  land  of  the  freeholders.     Cro.  El.  463. 

So  none  can  make  a  warren  in  his  own  land  without  the  king^s  licence, 
because  he  cannot  appropriate  to  bin^self  ftras  natures^  which  are  nulliw  in 
hanii,     2  Rol.  812. 1.  26.     1 1  Co.  87.  b.     2  Inst.  199. 

(E)  BEASTS  OP  THE  FORESTS,  AND  CHASE. 

There  are  five  beasts  which  are  properly  beasts  of  forest,  or  yenary ;  viz. 
the  hart,  hind,  hare,  boar,  and  wolf.     Manw.  91.     8  Co.  138.  b. 

[*]The  hart  is  so  named  when  in  his  sixth  year,  being  called  in  the  fint 
year,  hindcalf  or  calf,  in  the.  second  brocket,  in  the  third  spayard,  in  the 
fourth  staggart,  in  the  fifth  stag,  in  the  sixth  hart.     Manw.  98. 

After  being  chased  by  the  king,  it  is  an  hart  royal ;  and  if  a  proclamation 

Ses  for  his  return  to  the  forest  after  the  chase,  a  hart  royal  proclaimed, 
anw.  99. 

The  hind  in  the  first  year  is  called  calf,  in  the  second  brocket's  sister,  in 
the  third  a  hind.     Manw.  100. 

The  hare  is  a  leveret  in  the  first,  an  hare  in  the  second,  and  a  great  hare 
in  the  third  year.     Ibid. 

The  boar  in  the  first  year  is  a  pig  of  the  sounder,  in  the  second  an  hog, 
in  the  third  an  hog  stear,  in  the  fourth  a  boar.     Ibid. 

So  there  are  properly  five  beasts  of  chase,  or  park  ;  viz.  buck,  doe,  fox, 
martron,  and  roe.     Manw.  94.     Co.  L.  233.  a.     8  Co.  138.  b. 

Every  beast  of  forest  and  chase  is  properly  called  venison  (venatio). 
Manw.  Ill, 

And  therefore,  if  any  kill  an  hare  within  a  forest,  he  shall  answer  for  a 
trespass  upon  the  venison  of  the  forest.  Ibid. 

And  every  trespass  to  the  forest  is  to  the  vert,  or  venison.     Manw.  112. 

(F)  BEASTS  OF  THE  WARREN. 

So  beasts  of  warren  ^re  properly  two  ;  viz.  hare  and  coney.     Manw.  95, 

But  Co.  L.  233.  a.  names  a  roe  to  be  a  beast  of  warren.  Plare  and  coney 
are  named.     8  Co.  138.  b. 

The  fowls  of  yvarren  are  only  pheasant  and  partridge.  Manw.  95.  8  Co. 
J38,b. 

But  volucres  compestresy  as  quail,  raile,  &c.  and  sihestres,  as  woodcock, 
&c.  and  aquatiUsj  as  heme,  mallard,  &c.  are  also  named  fowls  of  warren, 
Co.  L.  233.  a^  . 

But  the  lord  of  a  manor  may  prescribe,  for  himself  and  his  tenants,  to 
take  fowl  in  the  warren  of  another.     R.  3  Mod.  246. 

So  he,  who  has  a  warren  in  a  forest,  must  keep  it  well  inclosed,  that  the 
conies  do  not  escape  intq  the  forest.     Jon.  296. 

(G  1.)  MEERS  OF  A  FOREST. 

Every  forest  and  chase  ought  to  be  dislingqishcd  by   meers  and  limits, 
without  which  It  cannot  be  a  forest.  Manw.  48.  123.  4  Inst.  289.  317,  318. 
And  the  meers  are  parcel  of  the  forest.     Manw.  131. 

And  by  the  et.  dfi  ass:  ir  cons.  for.  6  Ed.  1.  Onihcs  met(B  foresta  sunt 
%nt€grm  domino  regi.     Manw.  1 30,  1 3 1 . 

And  therefore,  every  beast  of  forest  killed  in  the  highway,  river,  &c. 
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being  the  meers  of  the  forest,  shall  be  an  offence  of  the  same  nature  as  if  he 
waskiUed  within  the  forest.     Manw.  131. 

Bat  the  king  has  no  other  interest  in  the  soil  of  such  highway,  &c.  but 
^t  arising  from  the  Jurisdiction  of  the  forest.     4  Iqst.  318. 

And  there  are  two  kinds  of  metes  and  bounds,  the  one  inclusive  as  to 
jnrisdictioD,  such  as  highways,  &c«  the  other  exclusive  in  that  respect,  as 
churches,  church-yards',  chapels,  mills,  houses,  trees,  &c«  [*]which  bound 
the  forest,  but  are  not  within  the  jurisdiction.     4  Inst.  31 8. 

But  a  manor,  land,  wood,  &c.  within*  the  meers  of  the  forest,  by  the 
king's  charter  may  be  exempted  out  of  the  regard  of  the  forest.  Manw. 
133. 

Yet  it  shall  not  be  exempted  by  prescription  ;  for  by  the  st.  6  Ed.  1  • 
meers  are  established,  and  there  can  be  no  prescription  since.     Jon.  271. 

(G  2.)  Perambulation. 

When  a  ptrambiJatione  facienda  lies,  vide  Pleader,  (3  G.) 

(H)  HUNTING,  OR  HAWKING  IN  A  FOREST. 

(H  1.)  Who  may  do  it. 

None  can  hunt,  or  hawk  within  a  forest,  except  the  king,  or  by  the  king^s 
warrant  or  authority.     But  the  king  himself  may  do  it.  % 

So  by  cfaarta  de  foresta,  9  H.  11.  an  archbishop,  bishop,  earl,  or  baron 
comiDg  to  the  king,  at  his  command,  or  in  return  by  a  forest,  may  take  and 
kill  one  or  two  deer  there  by  view  of  the  forester,  or,  if  he  be  absent,  he 
shall  blow  an  horn. 

So  every  one  who  has  a  licence  from  the  king  or  a  subject  to  hunt,  &c. 
within  his  forest,  chase,  park,  &c.  may  do  it.     Manw. 

Though  the  licence  be  only  by  parol.     Manw.  289. 
.  So,  if  he  18  entitled  to  have  a  deer,  &c.  as  a  fee  incident  to  his  office ;  for 
Aat  is  a  licence  in  law.     Manw.  385. 

So  every  one,  who  has  a  grant  or  charter,  of  the  king,  allowed  in  the 
eyre  for  bunting  or  hawking  within  a  forest.     Manw.  275. 

And  if  the  licence  be  for  hunting,  killing,  and  carrying  away,  he  may 
bunt  there  with  servants  and  others ;  for  he  has  an  interest  in  the  thing. 
Manw.  278.     R.  13  H.  7.  13.  a.  b. 

So,  if  he  has  a  warrant  to  a  forever,  &c.  to  deliver  him  a  buck,  he  may 
with  bimaeif  and  servants  bunt  the  buck  with  the  forester.  Manw.  279.  R. 
13  H.  7.  13.  9. 

If  be  has  a  licence  for  hiqi  and  his  servants  to  hunt  at  his  ploasare,  he 
may  also  kill  and  carry  away ;  for  the  licence  for  the  servant  imports  an  in- 
terest in  the  thing.     Manw.  279,  280. 

(H2.)  Who  not. 

But  none  can  hunt  or  hawk  within  a  forest  without  the  king^s  authority. 
Manw.  275. 

Though  it  be  within  his  own  land,  or  manor  in  the  forest.     Manw.  276. 

So  every  one  who  receives  within  a  forest  a  malefactor  in  the  forest  or 
venison  of  the  king,  knowing  him  to  be  so,  will  be  a  principal  trespasser.  4 
/flst.  317. 

So  a  bishop  or  baron  cannot  hunt  there,  except  in  his  journey  to  the  king, 
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by  his  command,  and  in  view  of  the  forester,  or  when  he  sounds  an  horu. 
Manw.  276. 

So  an  officer,  who  is  entitled  to  a  deer  for  his  fee,  &c.  must  have  a  war- 
rant ;  and  if  the  forester,  &c.  refuse  or  omit  to  deliver  it,  he  may  hunt  [*]by 
himself  and  his  servants,  but  not  before  serving  the  warrant  upon  the  fores- 
ter.    Manw.  284. 

So,  if  any  one,  who  has  the  king's  licence  or  warrant,  does  not  pursue  his 
licence,  it  will  be  a  trespass  ab  initio.     Manw.  277.  280.  288. 

As,  if  the  licence  be  for  killing  a  buck,  &c.  he  cannot  kill  another  deer. 
Manw.  277. 

If  it  be  only  for  killing,  he  cannot  afterwards  carry  it  away.  Manw.  277* 
279. 

If  it  be  to  a  knight,  &c.  for  hunting,  without  more,  he  cannot  hunt  with 
his  servants  or  other  company ;  for  it  is  a  matter  of  pleasure  only.  Manw. 
278.  R.  13H.  7.  13.b, 

Or  for  hunting  and  killing  for  the  honour  of  the  owner.     Manw.  277. 

Nor  can  he  assign  his  licence  to  another.     Manw.  278,  279. 

So  a  licence  for  hunting  in  a  chase,  park,  or  warren  must  be  pursued  in 
the  v^TJ  manner.     Manw.  277,  &c. 

(H  3.)  By  whom  a  licence  may  be  given. 

So  none  can  hunt,  &c«  within  a  forest,  unless  he  has  a  licence  from  the 
proper  person  ;  for  a  licence  from  the  forester,  keeper,  &c«  does  not  avail. 
Manw.  281. 

But  the  licence  must  be  by  the  king  himself.     Manw.  280, 281 . 

Or  by  prescription,  which  supposes  a  grant  of  the  king ;  as  where  an 
officer  has  a  buck,  &c.  as  a  fee. 

So  justices  in  eyre  may  give  licence  to  any  to  hunt,  &Ct  within  his  owp 
manor,  or  land  in  the  forest.     Manw.  281. 

So  a  man,  who  by  a  charter,  or.grant  of  the  king,  has  autboritr  withia 
a  particular  part  of  the  forest,  may  give  licence  to  another  witnin  such 
precinct.     Ibidf 

So,  if  a  subject  has  a  forest,  he  may  licence  another  to  hunt,  &c.  in  it. 
Ibid. 

(H  4.)  How  hunting,  &c.  there  shall  be  punished. 

By  the  const.  Canuti.  22,  23,  24,  25,  (which  are  suspected,  4  Inst.  320.) 
the  penalty  of  hunting  in  a  forest  was  10^.  for  a  freeman,  double  for  killing, 
in  another  man  double,  in  a  villein,  death.     Manw.  3. 

By  the  st.  cA.  it  for.  9  H.  3.  10.  no  man  shall  loose  life  or  member  for 
killing  our  deer;  but  if  taken  therewith  and  convict  for  taking  our  venison, 
he  shall  make  grievous  fine ;  or,  if  he  hath  nothing,  he  shall  be  imprisoned  a 
year  and  a  day,  and  then  deKvered,  if  he  can  find  sufficient  sureties,  other- 
wise abjure  the  realm. 

By  the  St.  dt  tnal.  in  parci$^  3  Ed.  1  ^  20.  if  any  be  attainted  for  trespass  in 
parks  and  ponds  at  the  suit  of  the  party,  large  amends  shall  be  made,  three 
years  imprisonment,  fine  at  the  king^s  pleasure,  and  surety  not  to  oflend 
after ;  if  not  able  to  fine,  or  find  surety,  he  shall  abjure,  &c. 

If  none  sue  within  a  year,  the  king  shall  have  the  suit. 

So  by  ord.  for.  6  Ed.  1  •  St  quia  ceperit  feram  sine  warranto  in  foresta^ 
arresteturj  ^c.  infra  metas  forestcB,  et  non  deliberetur  sine  pra^epto  domtirti 
regis^  vel  capitalis  justiciarii  forestcs.     MauMT*  291, 
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[*]And  therefore,  eteiy  one  taked  in  the  manner  within  a  forest  may  be 
Arrested  by  the  forester,  and  imprisoned  till  delivered  by  an  homine  rtpUgi- 
trulo,  or  a  precept  of  the  justice  in  eyre.     Ibid* 

Aim!  if  bail  be  given  upon  the  homint  replegiandoj  or  such  precept,  he 
may  afterwards  be  indicted  and  fined  at  the  discretion  of  the  chief  Justice  of 
tbe  forest,  and  imprisoned  till  payment  of  the  fine,  and  giving  surety  for  his 
good  behaviour  in  the  forest  thenceforth*     Manw*  293* 

So  he  may  be  arrested  within  the  forest,  and  imprisoned,  if  found  in 
kunting  there,  though  he  takes  or  kills  nothing*     Manw*  291* 

So  if  he  be  found  in  the  manner  in  any  respect,  viz*  stable  stand,  dogdraw, 
Uackbear,  or  bloody  hand*     Manw.  292* 

As  if  he  be  taken  with  a  gun,  dog,  &c.  to  kill  deer*     Ibid. 

Or  after  killing  it  pursue  with  a  dog,  carry  it  on  his  back,  or  be  stained 
with  blood,  thou^  he  be  not  seen  in  hunting*     Ibid* 

So  if  he  enter  with  intent  to  hunt,  and  if  found  with  a  bow,  d(^,  &c*  though 
he  does  nothioe ;  for  the  will  is  taken  for  the  deed*     Ibid* 

But  the  chief  justice  in  eyre  by  his  warrant  to  a  messenger  cannot  appre- 
hend any  accused  upon  oath  before  him  of  hunting  in  the  forest,  if  he  be 
not  indicted,  nor  found  in  the  manner.     R*  Carth*  78* 

(H  5*)  By  action  at  common  law. 

So  for  hunting  in  a  chase  of  the  king,  or  of  another,  he  may  be  sued  by  an 
action  at  common  law*     F.  N*  B*  67*  D« 

So  for  hunting  in  a  forest,  park,  &c* 

So  for  hunting  in  his  close,  and  killinga  deer  there.     10  H.  7.  6  b.  30.  a. 

And  the  plaintiff  shall  recover  damages  for  the  value  of  the  deer,  though 
no  vahie  is  mentioned  in  the  declaration,  as  well  as  for  entering  his  close. 
lOH.  7.  6* 

So  for  hunting  in  a  park,  he  may  be  sued  within  a  year,  by  an  action  upon 
the  St.  W.  1.  20.  de  maiefactaribus  in  parois.     Reg.  80.  b.  1 1 1.  b* 

And  by  the  king  after  a  year  and  a  day.     Reg.  80.  b. 

And  the  plaintiff  may  sue  for  trespasses  in  several  parks  together.  R.  1 3 
H.  7.  12*  b. 

But  an  action  does  not  lie  upon  this  statute,  except  for  hunting  in  ancient 
parks.     By  the  better  opinion*     Dal.  60. 

Nor  for  hunting  in  a  forest  or  chase.     Semb.  Reg.  80.  b.  . 

So  to  trespass  in  a  park,  the  defendant  may  plead  a  feoffment,  &c.  to  A. 
before  the  trespass,  and  that  he  by  the  command  of  A*  hunted,  &c.  13  H. 
7.  13.  a. 

A  licence  by  the  plaintiff  to  B.  and  the  defendant  as  his  servant  with  the 
parfecr  took  it*     Ibid.    . 

(I)  THE  PURLIEU  OF  A  FOREST. 
(I  1.)  What  shall  be. 

Purlieu  or  pourluy,  is  a  contraction  or  corruption  of  the  word  pourallee, 
which  imports  a  perambulation.     Manw,  365. 

For  in  the  time  of  H.  2.  R.  1*  and  John,  many  lands  adjoining  to  the 
king's  forests  were  incroached  within  the  forest,  which  by  charta  de  foresta 
I.  3.  made  1 7  John,  and  confirmed  9  H.  3.  were  to  be  disafforested,  [*]aud 
afterwards  by  perambulations  made  in  the  time  of  Edw*  1*  and  Edw.  3. 

[*n][*i2] 


16  CHASE. 

diFafforested ;  and  the  lands  so  disafforested  are  named  the  purlieu  or 
pourallee.     Manw.  319.  to  365.  (6) 

And  therefore,  the  purlieu  of  a  forest  is  land  adjoining  to  a  forest  known ' 
by  meers  immoveable  upon  record,  which  was  within  the  forest,  but  is  now 
disafforested.     Manw.  318. 

And  the  purlieu  is  exempt  from  the  forest ;  for  it  is  infra  metas,  not  infra 
regard*  forestm.     Manw.  87. 

The  owner  may  cut  down  his  wood,  plough  or  improve  his  land,  without 
licence. 

But  by  ch.  defor.  9  H.  3.  \.fortst<B  quas  H.  2.  afforestavity  <Src.  ad  damp- 
num  illivs  cujus  boscus^  ^c.  fuit^  deafforestentur. 

And  therefore  the  purlieu  was  disafforested  only  for  the  benefit  of  the 
owner,  and  as  to  others,  it  remains  within  the  forest.     Manw.  366.  (c) 

And  the  owner  may  sufier  his  wood  to  be  now  within  the  forest. 

So  beasts  of  the  forest  may  haunt  within  the  purlieu,  and  none  can  chase 
them  there,  but  the  owner  of  the  soil. 

And  the  owner  of  the  soil  cannot  kill  them.     Jon.  278. 

(I  2.)  Who  may  hunt  within  a  purlieu. — ^The  owner  of  the  sofl. 

The  owner  of  the  land  or  wood  within  a  purlieu,  may  hunt  with  dogs 
beasts  of  the  forest  found  in  his  soil,  towards  the  forest ;  so  that  he  does  not 
forestall,  or  foreset  them  in  their  return. 

And  if  he  finds  them  in  his  own  soil,  he  may  chase  them  towards  the  forest 
by  the  land  of  others. 

And  every  owner  of  land  within  a  purlieu  may  chase  them  towards  the 
forest  with  a  small  d(^« 

So  if  he  be  a  purlieu  man,  viz.  if  he  have  a  freehold  of  AOs.  per  annum 
within  the  purlieu,  he  may  chase  them  with  a  greyhound,  or  bi^er  dog. 
Manw.  371. 

And  he  may  kill  them  before  they  pass  the  limit,  or  brink  of  the  forest. 

And  he  may  take  the  deer,  &c.  killed  to  his  own  proper  use. 

So  if  a  dog  fasten  upon  a  deer,  &c«  before  she  gains^/t/m  foresia^  and  she 
drags  the  dog  into  the  forest,  and  there  is  killed,  the  owner  may  pursue,  and 
take  the  deer  out  of  the  forest. 

So  if  a  purlieu  man  pursue  deer  towards  the  forest,  and  by  an'horn,  &c* 
call  off  his  dogs  before  they  enter  into  the  forest ;  he  is  no  trespasser,  though 
the  dog  pursue  and  kill  the  deer  within  the  forest,  if  he  himself  does  not 
enter  tnc  forest,  nor  take  the  deer* 

But  a  man,  who  has  land  within  a  purlieu,  cannot  by  gun,  cross-bow,  hay, 
or  other  engine,  forestall  or  foreset  the  beasts  of  the  forest  in  their  return  to 
the  forest.     Manw.  384.  373. 

P]Nor  can  he  kill  unseasonable  game  within  the  purlieu;  as  a  deer  of 
antler  in  winter,  or  doe  in  summer.     Manw.  384. 

Nof  at  an  unseasonable  time  ;  as  in  the  night,  or  die  dominico*  Manw. 
380. 

(h)  There  is  a  distinction  between  pourUeu  and  pouralUe  :  the  former  meaning  the  plaoe 
disailbrested  and  exempted,  the  latter  bcin^  the  perambulation  by  which  the  disaflbrestatioik 
is  made.     4  lost.  ^3. 

(c)  But  the  words  ad  damnum  UUtu^  &c.  were  added  only  to  shew  the  onlawfalneas  of 
the  afforestation  ;  in  the  3d  chap,  which  relates  to  the  afforestations  in  the  reigns  of  R.  1. 
aud  king  John,  these  words  do  not  appear,  and  consequently  these  latter  afforestations  are 
made  Toid  as  to  all  men  ;  and  if  the  iormer  be  not  so,  a  distinction  must  be  maintained  be-* 
tweon  the  two  classes.     4  lust.  303. 
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Nor  in  the  fence-moBth,  which  begins  fifteen  days  before  midsummery 
and  ends  fifteen  da js  after  midsummer.     Manw.  38 1« 

Nor  above  three  days  in  a  week.     Manw.  381,  2. 

Nor  within   forty  days  after  the  king  has  made  a  general  hunting  within 
tbe  adjoining  forest.     Manw.  382,  3. 

Or  within  forty  days  before  the  time  proclaimed  for  the  king^s  hunting 
within  the  forest.     Manw.  383. 

Or  during  the  time  when  an  officer  of  the  forest  is  in  the  e^cecution  of  a 
warrant  for  taking  a  deer,  &c.  within  the  forest  adjoining.     Ibid. 

So  he  can  hunt  only  with  his  own  servants  within  the  purlieu,  and  not 
with  other  company.     Manw;  382. 

(K)  COMMON  NUISANCIJ. 

.  So  any  thing,  which  will  be  a  nuisance  by  law,  if  done  out  of  the  fbrestj 
if  it  be  done  within  it,  will  be  a  nuisance  to  the  forest. 

As  if  one  erect  cottages  there  without  licence  ;  though  it  h't  for  the  poot 
of  the  parish.     Jon.  269. 

If  he  incloses  a  lane  within  the  forest.     Ibid. 

If  he  sets  up  a  ferry,  where  none  was  before ;  for  the  deer  may  be  the 
more  easily  carried  away.     Jon.  274, 

Jf  he  carn'es  a  gun  in  the  forest  with  intent  to  kill  deer.     Jon.  275. 

Or  conceals  the  killing.     Ibid. 

If  he  bums  heath,  furze,  &c.  within  the  forest.     Joti.  276. 

If  be  builds  a  wall,  whereby  the  highway  is  straitened.  Jon.  277.  unless 
\t  appear /^er  ministros  fores i<B  quod  est  compet ens  pets sagium. 

If  beasts  damage  the  wood  of  B.  within  a  forest,  though  B.  ought  to  main- 
tain the  fence ;  for  the  owner  of  the  beasts  ought  to  request  B.  to  make  up 
the  fence ;  and  if  he  does  not.  he  ought  to  do  it  himself,  and  shall  have  an 
action  upon  the  case  for  it  against  B.     Jon.  277. 

/f  he  erects  a  windmill  within  the  forest,  though  it  be  upon  his  own  soil* 
Jon.  293. 

But  by  a  licence  from  the  justices  in  eyre,  an  inclosure  may  be  m^de,  a 
cottage  erected  and  arrented  in  perpetuum^  if  the  licence  be  sedente  curia. 
otherwise  it  may  be  re-seized.     Jon.  277. 

(L)  PURPRESTUREi 

So  if  a  man  by  building,  inclosure,  or  using  any  liberty  or  privilege,  with- 
ont  warrant,  incroach  upon  the  i*ighte  of  the  forest,  it  will  be  purpreshire 
and  an  ofleucc  to  the  forest. 

(M)  OTHER  OFFENCES  IN  THE  FOREST. 
Keeping  of  dogs  not  eipeditated. 

Every  offence,  which  tends  to  the  destruction  of  the  forest,  or  the  vert  or 
Tenison  of  thd  forest,  or  is  a  breach  of  the  laws  of  the  forest^  will  be  a  nui- 
ance  to  the  forest.     Manw.  266. 

r*l  4nd  therefore,  not  only  the  hunting,  or  killmg  of  beasts  of  the  forest 
irhich  destroys  the  venison,  de  quo  ^ide  ante,  (H  1.  &c.)  and  waste,  purpres- 
(are  or  assart,  which  destroys  thd  vert  {de  quo  vide  ante,  L,  and  post,  N  J. 
&c  )  but  any  thing  which  tends  to  such  destruction,  and  h  prohibited  by 
fhelaws  of  the  forest,  will  be  a  nuisance  to  the  forest.     Manw.  26 ;. 
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And  therefore,  by  ch.  defor.  9  H.  3.  6.  he  whose  dog  is  not  found  expe- 
ditated,  shall  be  amerced  Ss ;  and  inquiry  or  view  for  lawing  of  d<^B  within 
the  forest  shall  be  made,  when  the  regard  is  made,  viz.  every  third  year,  by 
the  view  and  testimony  of  honest  men,  and  not  otherwise* 

And  such  lawing  shall  be  done  by  the  assize  commonly  used,  viz.  three 
claws  of  the  forefoot  shall  be  cut  off  by  the  skin.  And,  ex  ptdt,  this  is  call- 
ed expeditating.     Manw.  265.  Stb5. 

And  therefore,  without  the  king's  grant,  no  person  can  keep  a  mastiff 
within  a  forest,  unless  he  be  expeditated ;  for  the  word  dog  is  intended  of 
a  mastiff  only.     Manw.  249. 

Nor  any  dog  of  the  mastiff  kind.     Manw.  251  • 

Nor  can  he  prescribe  for  it,  without  shewing  the  king's  charter.  Manw. 
346. 

Nor  any  dog  for  hunting.     Semb.  Skin.  100. 

So  without  the  king's  grant,  none  shall  keep  a  greyhound  or  spaniel  with- 
in a  forest,  though  it  be  expeditated.     Manw.  246. 

And  the  patentee  cannot  prescribe  to  be  quit  of  lawing  dogs,  as  an  abbot, 
&c.  was  quit.     Jon.  271. 

The  regardors  mud(  present  every  mastiff,  not  expeditated,  and  the  own- 
er, at  the  court  of  attachments,  and  by  the  judgment  of  the  court  every  one 
shall  be  expeditated,  and  the  owner  shall  pay  3^.  by  which  is  meant  that  it 
shall  be  done  per  visum  proborum  hominum^  as  carta  de  for.  6.  directs. 
Manw.  253,  254. 

And  it  shall  be  done  by  an  officer  appointed  by  the  court.     Manw.  254. 

Who  with  a  mallet  and  chisel  smites  off  at  once  the  three  claws  of  the 
dog's  forefoot.     Manw.  255,  256. 

And  after  such  presentment,  (and  not  before,)  process  shall  be  awarded 
for  such  amerciament.     Manw.  260. 

And  a  person  cannot  disclaim  the  dog,  without  saying  who  is  the  owner. 
Manw.  262.     . 

But  an  inhabitant  within  a  forest  may  keep  a  mastiff  being  expeditated, 
for  the  safety  of  his  house  and  goods.     Manw.  243. 

And  if  such  mastiff  be  inventits  super  feram^  <Jrc.  ipse  cujus  est  quietus  erit 
de  facto.     By  the  statute  deass.  et  cons,  for  esta^   6  Ed.  1.  9.  Manw.  243. 

So  a  little  dog  unde  nihil  est  periculi  may  be  kept,  though  he  be  not  ex- 
peditated.    Manw.  245. 

So  by  a  special  grant  of  the  king,  a  mastiff  may  be  kept  within  a  forest, 
though  he  be  not  expeditated.     Manw.  246,  247. 

So  also  a  greyhound,  and  a  spaniel,  &c.     Manw.  246. 

So  by  ch.  defor.  6.  lawing  of  dogs  shall  not  be  done,  but  in  places  where 
it  hath  been  accustomed  since  the  coronation  of  H.  2. 

And  therefore  a  mastiff  need  not  be  expeditated  within  a  chase.  Manw. 
257.  ^ 

Nor  within  any  place  disafforested,  after  the  disafforestation.     Manw.  258. 

[*jSoif  a  man  be  found  to  have  several  dogs  not  expeditated,  he  shall  be 
amerced  only  3s.     Manw.  263.  4. 

So  a  man  shall  not  be  sfmerced,  who  is  not  the  owner  of  the  do*,  though 
he  took  the  dog  by  tort,  or  by  bailment  of  B.  who  lives  out  of  the  forest, 
and  keeps  him  m  the  forest ;  for  B.  shall  be  amerced  for  it.     Manw.  263. 
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(N)  WASTE. 

(N  1.)  In  cutting  of  vert,  or  covert.— What  shall  be  vert. 

By  the  St.  6  Ed.  1.  Rast.  Forest,  21.  vert  shall  be  reputed  omnis  arbor 
fructum  portans  vel  non,  et  antiqua  fraxinus  inforesta  etarabili. 

And  therefore,  all  wood  and  underwood  within  the  forest  is  esteemed  vert. 
Manw.  120. 

Hault  boys,  which  is  called  overt  vert,  comprehends  all  great  wood. 
Manw.  131. 

Ancient  ashes,  and  holly  trees.     Ibid. 

Soutfi  (pro  saubs)  boys,  which  is  called  nether  vert,  comprehends  all  un- 
derwood.    Ibid. 

All  bushes,  thorns,  gorse,  &c.     Ibid. 

So  aU  hault  boys,  or  south  {pro  toubs)  boys,  within  any  demesne  wood  of 
the  king  is  special  vert.     Manw.  124. 

So  in  the  demesne  of  a  subject,  all  wood  which  bears  fruit.     Manw.  126, 

If  any  cut  the  vert  of  the  forest  within  his  own  land  without  hcence,  it 
will  be  waste.     Manw.  147. 

(N2.)  When  cutting  it  is  restrained. 

By  cA.  de  for.  regis  Canutiy  28.  bosco  et  subbosco  nostro  sine  licetUia  J9rt- 
mariorum  forestat  nemo  manum  apponaU 

And  if  any  offend  in  cutting  ot  vert  within  the  demesnes  of  the  king,  the 
cart  and  horses  which  carry  it  away  are  forfeited,  and  he  shall  be  fined  to 
the  value  of  the  wood  cut.     Manw.  124. 

Per  leges  dtfor.  regis  Canuti^  siquis  illicem  autarborem^  qua  victum  feris 
wppediiai^  sciderit^  propter  fractionem  regalis  chacea  emendet  regi  20*. 
And  by  charta  de  for.  4.  shall  answer  for  waste,  purpresture,  and  assart 
hereafter  made. 

Per  ordin.  defor.  6  Ed.  1.  Rast.  Forest,  21.  sitjais  extra  dominicum  infra 
regardam  (viz.  out  of  the  demesne  of  the  king,  and  within  the  precinct  in 
the  (oresij) prostemit  quercum^  sine  visu  out  liberationeforestarii^  aut  viri  dari 
debet  attacharii  per  4  plegios  etper  visum  viridariorum  quercus  appfieciari. 

And  therefore,  a  man  cannot  cut  wood  in  his  own  land  within  the  forest, 
or  destroy  the  coverts,  without  a  view  of  the  forester,  and  licence  of  the 
justices  in  eyre.     Ma^nw.  1 36. 

If  it  be  for  fire,  it  may  be  cut  by  view  of  the  foresters  or  verderors.     Jon. 

And  diis  is  implied  by  the  st.  1  Ed.  3.  2.  which  enacts,  that  any,  having 
wood  of  his  own  in  the  forest,  may  take  the  same,  without  being  attached 
by  an  officer  of  the  forest,  so  as  he  do  it  by  the  view  of  the  foresters. 

Though  it  escheated  to  the  king,  and  be  then  held  by  the  king's  patent ; 
for  the  patentee  shall  be  subject  to  the  laws  of  the  forest.     Manw.  136. 

[•]So  he  cannot  give,  or  sell  his  wood  within  the  forest  to  another,  with- 
out a  warrant  from  the  king,  or  the  justices  in  eyre.  Manw,  137,  And 
this  per  ord.  defor.  6  Ed.  1.  6.     Jon,  270. 

Or  make  charcoal  of  the  wood  there.     Manw.  138. 

So  he  cannot  cut  for  sale,  without  a  writ  of  ad  quod  dampnum.     Jon, 

268.  ,  -A 

So  a  licence  hy  the  justice  in  eyre  ought  to  be  sedenie  €ur%a,  or  after  a 

writ  of  ad  £ti*od  dampjium^     Jw.  ?09. 
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And  if  the  officer  gives  a  certificate,  that  the  cutting  was  no  prejudice, 
when  it  was  a  prejudice,  he  shall  be  fined.     Jon.  274. 

So  ftr  ord,  dt  for.  6  Ed.  1  •  6.  liberatio  housebote  et  hayhote  fiat  prout 
ho9cus  pati  potest :  and  therefore  he  cannot  take  it  without  the  delivery  of 
the  foresters.     Manw.  137. 

So  he  cannot  make  a  woodward,  without  a  prescription  for  it.     Mapw. 

138. 

>      < 

(N3.)  When  not. 

But  in  a  forest  and  chase  in  the  hands  of  a  common  person,  the  Qwner  of 
the  soil  may  cut  bis  wood,  without  the  licence  or  view  of  the  forester,  if 
sufficient  vert  be  left.     R.  Manw.  81  R.  12  Co.  22.     2  Cro.  155. 

So  in  a  free  chase  of  the  king.     R.  1 2  Cq.  22. 

So  by  prescription,  a  man  may  cut  timber  in  his  own  wood  within  the 
king^s  forest,  without  a  view  of  the  forester.  Manw.  82.  135.  in  mai^.  12 
Co.  2^.  23.  pub.  Jqu.  ^75.  6.  R,  cont.  Jon.  290.  Vide  Prescription, 
(FSO 

So  he  may  take  housebote,  haybote  by  the  view  of  the  fprester,  without  a 
licence  of  the  justice  in  eyre.     Manw.  137.  144. 

So  an  officer  of  the  forest  may  prescribe  to  have  so  much  wood,  to  be  as- 
signed by  the  woodward  within  the  forest,  for  his  fuel.     Semb.  Sav.  5. 

So  upon  request  to  the  justice  in  eyre,  an  ad  quod  dampnum  goes  to  in- 
quire what  damage  the  cutting  will  be,  and  the  quantity  and  value  of  the 
wood,  and  upon  the  return  of  the  writ  to  the  chancer)',  or  to  the  justice  in 
eyre,  he  shall  give  a  licence  to  the  owner  to  cut,  upon  a  recognizance  to 
make  fences  for  seven  years.     Manw.  140. 

So  the  justice  in  Eyre,  without  an  ad  quod  dampnum,  may  write  by  his 
warrant  to  the  officers  of  the  forest,  and  upon  their  certificate  that  it  is  no 
4amage,  grant  a  licence  to  the  owner  to  cut  his  wood.     Manw.  1 42. 

Yide  post,  (N  8,) 

(N  4.)  What  other  privileges  the  owner  shall  have. 

So  by  cA.  defor.  9  H.  3.  13.  every  freeman  shall  have  in  his  own  wood 
ayryes  of  liawks,  &c.  and  the  honey  there  found. 

By  ch.  de/or.  9.  every  freeman  may  take  agistment  in  his  own  woods  in 
our  forest,  and  his'pawnage ;  and  may  drive  his  swine  through  our  demesne 
woods  to  agist  in  his  own  or  elsewhere,  and  shall  not  lose  them  if  they  tarry 
one  night  in  the  forest.     Vide  post,  (O  1,  &c.) 

Bj  ch.  defqr^  1 2.  he  may  make  his  own  wood,  land,  or  water  in  the  for- 
pt,  mills,  springs,  pool,  marie,  pits,  dikes  or  arable  ground  without  inclosing 
it,  so  as  it  be  not  to  the  annoyance  of  his  neighbours. 

[*](N  6.)  Piivilege  qf  the  king  in  the  wood  or  land  of  a  st^a^. 

ger. 

The  king,  or  the  owner  of  a  forest,  by  his  officers,  may  cut  brouse  wood 
for  the  deer  in  winter,  within  the  wood  of  any,  infra  regardum  fortsla:. 
iuanw.  1  oo. 

(N  6.)  In  his  own  wood,  or  land. 

So  the  king,  in  his  wood,  or  lands  within  his  own  forest,  chase,  or  park, 
capnot  by  commission  of  the  treasurer,  or  the  exchequer,  sell  any  coppice 
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or  wood,  (except  windfallf,  roots,  and  dead  trees,)  without  the  licence  of  the 
jasl'ice  in  evre.     R.  Manw.  1 45. 

Nor  can  cat  dead  trees,  or  carry  awaj  windfalls,  &c,  except  at  the  proper 
season,  by  the  view  of  the  officers  of  the  game.     Ibid. 

And  therefore,  before  sale  of  the  king's  wood,  there  shall  be  an  ad  quod 
iampnum  to  the  warden,  or  justice  in  ejre,  and  returned  by  him.  Manw. 
146. 

So  before  a  warrant  to  cut  for  repairs,  there  must  be  a  view  and  estimate 
of  the  quantum.     Jon.  369. 

So  one  may  sell  by  the  command  of  the  king,  without  a  regular  Ucence 
for  buying  hay  for  the  deer.     Jon.  279. 

So  there  shall  be  no  sale  of  the  king's  wood  by  the  justice  *  in  eyre,  with- 
out a  commission  of  the  treasurer  and  exchequer.     R.  Manw.   143.  146. 

Nor  shall  wood  be  cut  by  the  justices  in  eyre,  or  other  officers,  for  re- 
pair of  lodges,  pales,  &c.  (above  two  or  three  timber  trees  per  annum  in 
any  forest,  &c.)  without  allowance  of  the  treasurer.  Manw.  146.  Jon. 
279. 

So  the  justice  in  eyre,  or  other  officer  of  the  forest,  cannot  claim  dotards, 
-wmdC^Xs,  &c.  as  a  fee  by  prescription ;  for  it  was  part  of  the  king's  inheri- 
tance, and  oogfot  to  be  sold  by  commission  for  the  king's  profit.  K.  Manw. 
144.' 

So  a  grantee  or  lessee  of  the  herbage  or  pannage  of  a  park,  iic.  can  take 
only  the  surplus  (if  there  be  any)  after  the  deer  are  supplied.     Manw.  144. 

fiat  the  king's  farmer  or  copyholder  may  take  timber  according  to  the 
covenants  of  his  lease,  or  the  custom,  by  the  view  only  of  the  forester. 
Ibid. 

And  the  king  may  grant  estovers  in  a  forest,  without  the  view  of  the  for- 
ester.   Manw.  144.  in  marg. 

(N  7.)  Inclosing  of  wood. 

By  the  common  law,  the  inclosure  of  all  wood,  cut  by  the  owner  within 
a  forest,  ought  to  be  made  only  for  three  years,  ajim  parvajossa  ^  bassa 
kaia  sectindum  assisamforestos.  Manw.  82.  8  Co.  138.  a.  R.  2  Cro.  156. 
Jon.  278. 

And  if  a  deep  ditch  or  high  hedge  be  made,  and  continues  for  forty  years, 
if  it  were  not  so  before,  \t  may  be  destroyed  and  pulled  down.  R.  2  Cro* 
156. 

[*](N  8.)  Waste  in  the  destruction  of  the  vert. 

7f  the  cutting  of  vert  or  covert  within  a  forest  be  waste,  the  destruction 
of  it  will  be  more  strongly  so ;  and  therefore,  if  a  man  cut  his  wood  within 
the  forest  by  licence,  &c.  and  afterwards  do  not  inclose  the  wood  with  a 
sufficient  fence,  whereby  it  be  destroyed  by  beasts,  the  destruction  of  the 
wood  will  be  waste.  Manw.  149. 

So  if  be  cut  by  licence,  but  at  an  unseasonable  time,  whereby  the  wood 
will  never  grow  afterwards.     Ibid. 

(N  9.)In  assarting  of  his  land. 

So  it  will  he  more  heinous  waste,  if  a  man  eradicate  his  wood,  ajid  con- 
vert his  land  to  tillage,  without  licence  ;  which  waste  is  called  assart  from, 
the  word  essart,  which  in  French  signifies  to  grub  up.  Manw.  1 55.  4 
Inst.  306.  307. 
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So  if  a  man  convert  his  wood  or  land  covered  with  broom,  fern,  heath, 
*  or  other  covert,  to  pasture  and  tillage,  it  will  be  an  assart.     Manw.  1 57. 
So,  if  he  convert  meadow  or  pasture,  within  a  forest  surrounded  with  co- 
verts, to  arable,  it  will  be  an  assart.     Ibid. 

So  a  grant  to  be  quit  of  assarts,  shall  be  only  for  those  before  committed. 
Jon.  271.  289. 

(N  10.)  How  waste  shall  be  punished. 

If  a  man  commit  waste  within  a  forest  by  cutting  or  destroying  of  the 
vert  without  licence,  the  wood  or  the  land  where  the  waste  is  done  shall  be 
seized  into  the  hands  of  the  king,  till  the  owner  replevy  it,  and  make  fine 
to  the  king.     Manw.  151. 

So  if  he  assart  any  wood  or  land.     Manw.  157. 

Though  the  owner  had  an  estate  of  inheritance  in  it. 

Though  he  die  before  presentment  of  the  waste ;  for  the  wood,  or  other 
land  shall  be  seised,  &c.  till  the  heir  replevy  it,  and  make  fine.  Manw.  151. 
158. 

And  if  the  owner  or  his  heir  will  not  pay  his  fine,  the  land  remains  in  the 
king^s  hands  forever.     Manw.  154.  158. 

The  fine  shall  be  at  the  pleasure  of  the  king,  or  the  justice  in  eyre.    Ibid. 

But  it  is  usually  proportioned  to  the  offence.     Manw.  1 58. 

And  therefore,  a  presentment  of  waste  in  a  forest  ought  to  shew  the  na- 
ture of  the  waste,  and  by  whom  done,  the  quantity  and  value  of  the  land, 
and  where  it  lies.     Manw.  152.  158. 

So  in  lieu  of  a  fine  he  may  compound  for  an  annual  rent  to  the  king, 
which  ought  to  be  entered  upon  the  records  of  the  forest.     Manw.  160. 

So  over  and  above  the  fine,  he  shall  pay  the  value  of  the  corn  growing. 
Jon.  269. 

By  the  st.  ord*  At  for*  6  Ed.  1.  4.  Siquis  inventus  fuerit  in  dominico  regis 
assertando^  ((-c.  corpus  debet protinus  retineri  ;  si  extra  dominicum  infra  re^ 
wardvm^  debet  poniper  6  plegios  ;  si  aliaSy  debet  duplicare  plegios  ;  si  tertio^ 
corpus  debet  retineri* 

[*]And  therefore,  every  one  who  is  guilty  of  assart,  and  is  found  in  the 
manner,  if  it  be  in  the  demesne  of  the  king,  shall  be  imprisoned  till  he  pay 
his  fine.     Manw.  159.  163. 

If  it  be  in  his  own  land,  &c.  (and  not  the  king^s)  for  the  first  and  sec- 
ond ofience,  he  shall  find  sureties,  and  for  the  third,  he  shall  be  imprisoned 
till  the  fine  paid.     Ibid. 

If  he  be  imprisoned,  he  shall  be  bailable  only  by  the  justice  in  eyre,  or  his 
deputy.     Manw.  159. 

But  the  land  shall  not  be  absolutely  forfeited  for  waste  within  a  forest. 
Manw. 

So,  a  man  shall  not  be  taken  by  a  warrant  of  the  chief  justice  of  the  forest, 
unless  he  be  indicted,  or  found  in  the  manner.     R.  Carth.  78. 

And  if  timber  of  the  forest  be  found  in  his  yard,  this  is  not  a  finding  in 
the  manner.     Per  3  Judg.  Holt  dub.  Carth.  79. 

(O)  PRIVILEGE  WITHIN  A  FOREST. 
(O  ] .)  By  agistment. 

Agistment  is,  when  a  man  agists,  or  drives  beasts  to  depasture  the  herbage 
of  a  wood  or  land  within  the  forest. 
And  by  the  st.  ch*  de  for.  9.  every  one  may  agist  his  own  beasts  (except 
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sbeep  and  goats)  in  his  own  wood  or  land  within  the  forest,  for  a  whole  year 
alius  pleasure*     (Vide  ante,  N  4.) 

If  be  has  an  estate  in  fee,  or  tail,  for  lifQ  or  years,  in  his  own  right,  or  in 
riglit  of  another,  he  may  do  it  by  himself,  or  by  hb  servant  or  agent.  Manw. 
193. 

So,  every  inhabitant  within  a  forest  for  hire  may  agist  his  commonable 
beasts  in  the  demesnes  of  the  king  within  the  forest  from  fifteen  days  before 
Midsummer,  to  fifteen  days  before  Michaelmas,  viz*  to  Holy  rood  day,  by 
assent  of  the  verderors,  foresters,  and  agistors.     Manw.  1 80.  1 83. 

And  therefore,  by  ch.  dtfor^  8*  a  swanimote  shall  be  holden  fifteen  days 
before  the  feast  of  St.  John  the  Baptist,  when  the  agistors  meet  to  fawn  the 
deer.     Manw.  183. 

And  there  ought  to  be  a  conmiission  from  the  justice  in  eyre  to  the  agis- 
tors, &c.  to  make  an  agistment,  upon  which  they  return  what  they  do. 
Manw.  18^. 

But  a  man  cannot  agist  his  own  land  with  goats  and  sheep,  thou^  the 
words  of  elude  for*  9»  are  general ;  for  that  would  be  to  the  banishment  of 
the  beasts  of  the  forest.     Manw.  193. 

So,  he  cannot  agist  with  the  beasts  of  another. 

If  an  inhabitant  of  the  forest  agists  his  beasts  in  the  demesnes  of  the  king 
without  licence.^  he  shall  be  fined.     Manw.  188. 

A  foreigner,  his  beasts  are  forfeited.     Ibid. 

(02.)  By  pavraage. 

So,  hy  ch»  de  far.  9.  every  one  shall  have  pawnage  in  bis  own  land  (viz. 
the  mast  of  his  trees,  with  swine)  at  his  pleasure,  except  in  land  adjoining  to 
ttie  land  or  wood  of  the  king.     Manw.  190. 

[*^}And  in  his  land  or  wood  adjoining  to  the  land  or  wood  of  the  king,  after 
the  demesnes  of  the  king  are  agisted.     Manw.  191. 

And  he  may  agist  with  another^s  swine,  after  the  king  has  agisted  his  de- 


So,  every  one,  for  hire,  with  assent  of  the  verderors,  foresters,  and  agis- 
tors, may  have  pawnage  in  the  demesnes  of  the  king  from  fifteen  days  before 
Michaelmas  to  forty  days  after,  viz.  from  Holy-rood  day  to.  St.  Martin's. 
Manw.  184. 

But,  per  ordin.  defor.  posiquam  dominiccs  haia  agistata  sunt^  licitwn  erit 
et,  ^trt  boscum  hahet  juxta  dominicum  bosaim^  tempore  pannagii  habere  tol 
porcos  quot  per  visum^  fyc.  boscus patipossit^  and  not  before.     Manw.  191. 

(O  3.)  By  common. — ^When  allowed. 

So  eyerj  man.  who  has  a  right  of  common  by  prescription  in  the  lands  of 
die  king,  or  another  within  a  forest,  shall  have  his  common  for  all  common- 
able beasts,  notwitl^tanding  the  afforestation ;  for  by  ch.  de  for.  1 .  The 
afibrestation  shall  be  salva  communia  de  herbagio  ^  aliis,  illis  qvi  prius  habere 
consueverunt.     Manw.  217. 

And  therefore  every  inhabitant  within  a  forest  may  prescribe  for  common 
within  the  forest  for  his  commonable  beasts  levant  and  couchant  upon  his 
ancient  tenement.     Manw.  221.     Jon.  283,  4. 

So  an  inhabitant  of  a  town  may  prescribe  for  common,  for  commonable 
beasts  levant  and  couchant  within  the  same  town.     Manw.  222. 

So  by  special  grant,  a  man  may  have  common  in  a  forest  for  beasts  not 
commonable ;  as,  for  geese,  goats,  sheep,  and  hogs.     Manw.  220. 

[*20] 


24  CHASE. 

So,  he  maj  prescribe  for  common  there  ibr  sheep*  Cent*  Manw.  3S0. 
232.  Semb.  ace.  Manw.  227.  Ace.  4  Inst  298.  R^  acc«  3  BuK  213.  R. 
Lut.  81.     R.  2  Cro.  155.     Ace.  Poll.  447.     Dub.  Hard.  87. 

So,  he  may  have  common  there  pour  cause  de  vicinage*     Manw.  221  •  224. 

So  he  may  have  common  there  in  gross,  by  special  grant.     Ibid. 

Common  of  turbary  ^ 

So,  he  may  prescribe  for  common  in  a  forest,  generally,  without  excep* 
tionof  the  fence  month.     Lut.  81.  R.  3  Lev.  98.  127.  Poll.  443. 

(O  4.)  When  not. 

But  a  man  shall  not  have  common  in  a  forest,  without  charter  or  prescrip- 
tion, in  respect  of  his  inhabitancy  there.     Manw.  227. 

So,  if  the  inhabitants  of  a  town  may  prescribe  for  common  for  commona- 
ble beasts  levant  and  couchant  in  the  same  town,  an  inhabitant  of  a  house 
newly  built  in  the  same  town,  being  within  the  forest,  shall  not  have  common 
there ;  for  such  building  is  purpresture.     Manw.  222. 

So,  regularly,  a  man  cannot  prescribe  for  common  within  a  forest,  for 
beasts  not  commonable ;  as,  for  geese,  goats,  or  hogs.     Manw.  220.  222. 

Nor  can  he  use  common  there  with  the  beasts  of  a  stranger.  Manw.  223. 
Jon.  283. 

Nor  within  a  fence-month.     Jon.  283. 

So,  a  commoner  ought  not  to  surcharge  the  forest.     Jon.  282. 

Nor  send  his  beasts  with  a  staif-herd,  who  attends  them.     2  Jon.  282. 

[*]So,  by  the  disaiforestation  of  the  land,  the  common  will  be  lost.  R. 
Hard.  438.  Hale  cont.  if  the  land  was  not  well  put  within  the  forest  at  fiiist. 

The  right  of  common  in  the  New  Forest  is  absolutely  taken  away  in  the 
inclosed  parts  whilst  inclosed,  and  continued  in  the  waste  parts,  except  in 
fence-month  ^fifteen  days  before,  and  fifteen  days  after  24  June)  and  win- 
ter-heyning  (from  1 1  November  to  23  April),  and  pannage  is  restrained  to 
the  time  between  1 4  September  and  1 1  November  ;  and  this  though  the 
whole  6000  acres  is  not  inclosed.     2  B.  1117. 

(P)  THE  LAWS  OF  THE  FOREST. 

The  laws  of  the  forest  differ  from  the  common  law.     Manw.  486. 
By  ch.  defor.  9  H*  3.  the  laws  of  the  forest  are  reduced  to  a  certainty, 
which  were  before  arbitrary  at  the  will  of  the  king.     Manw.  487. 

(Q)  OFFICERS  OF  THE  FOREST. 
(Q  L)  Justice  in  eyre^ 

The  chiefofficerof  the  forest  is  the  justice  in  eyre.     Vide  Justices,  (F) 

So,  all  associated  with  him  are  called  capital  justices  of  the  forest. 

So,  if  the  king  grant  a  forest,  without  power  to  make  a  justice-scat,  it  will 
be  only  a  chase.     R.  2  Bui.  298.     Vide  ante  (B). 

And  in  a  quo  warranto  to  have  a  forest  and  justice-seat,  if  the  defendant 
claim  the  forest,  but  disclaim  to  have  the  justice-seat,  (here  shall  be  judg- 
ment against  him.     R.  2  Bui.  298. 

(Q2.)  Verderor. 

fn  every  forest  there  arc  usually  four  verderors,  so  named,  a  viridiy  Ov 
vert.     4  Inst.  317.     Mamv.  403. 

The  verderor  is  a  judicial  ollker  of  the  forest^  diosen  by  force  of  the 
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king's  writ  in  fall  county,  and  sworn  to  maintain  the  laws  of  the  forest,  and 
to  view,  receive,  and  inrol  the  attachments,  and  presentments  of  all  tres* 
passes  within  the  forest,  of  vtrt  and  venison.     4  Inst*  292.     Manw.  403. 

And  all  the  rolls  ought  to  he  in  parchment,  not  in  paper.     Jon.  267. 

And  ought  to  be  sealed  before  delivery  ,  but  one  seal  with  assent  of  all  is 
SQfficient.     Jon.  268. 

(Q  3.)  Regarder. 

The  regarder  or  ranger  is  a  ministerial  officer  of  the  forest,  sworn  to  make 
re^rd  there  as  usual,  to  view  and  inquire  of  all  offences  within  the  forest  in 
vtri  or  venison,  and  of  concealments  or  defaults  of  the  foresters,  or  other 
ofl^ers  of  the  forest.     Manw.  409. 

And  he  shall  be  made  by  the  king^s  patent,  or  by  the  chief  justice  in  ey- 
re,  or  upon  a  writ  to  the  sheriff  to  make  a  regard  of  the  forest,  he  shall  be 
chosen  in  the  county.     Manw.  409.     Jon.  266. 

If  the  presentments  by  the  regardcrs  are  insufficient,  they  shall  be  fined  ; 
ibr  by  ihe  articles  sent  to  them  with  the  writ  of  summons,  they  [*]are  di- 
rected what  ought  to  be  presented,  and  in  what  manner.     Jon.  268.  274,  5. 

(Q  4.)  Forester. 

The  forester  is  an  officer  sworn  to  preserve  the  vert  and  venison  within 
his  walk,  to  guard  the  veri  and  venison  there,  not  to  conceal  but  to  attach 
all  offenders,  and  to  present  the  offences  and  attachments  at  the-  next  ^court 
of  attachraenta,  or  swanimote.     Manw.  428. 

And  to  ride  with  the  king,  and  conduct  him  in  his  hunting.     Jon.  278* 

To  take  care  of  the  lawing  of  the  dogs.     Jon.  !3S88. 

[The  forester  may  arrest  any  man  who  kills  or  chases  any  deer  within  the 
forest,  if  he  be  taken  with  the  manner  within  the  forest,  or  be  indicted  before 
the  swanimote,  and  may  detain  him  till  he  find  pledges  to  appear  before  the 
jWice  in  eyre,  but  if  he  offer  sufficient  pledges  he  ought  not  to  be  imprison- 
ed.    4  Inst.  290. 

And  if  then  imprisoned  be  may  have  a  writ  of  habeas  corpus  ex  debito  jus- 
ticuz  ;  or  he  may  be  bailed  by  a  writ  de  homine  replegiando^  directed  custo* 
a  fortsta^  he  finding  12  pledges.     4  Inst.  290.] 

(Q  5.)  Woodward. 

A  subject,  who  has  land  within  a  forest,  according  to  usage,  ought  to  have 
a  woodward,  and  if  he  does  not  appear  at  the  justice-seat,  the  wood  shall  be 
seized  into  the  king's  hands,  till  he  make  fine  and  replevy  it ;  and  if  he  do 
not  replevy  it  within  a  year,  it  shall  remain  in  the  king's  hands  for  ever. 
Jon.  266. 

If  wood,  part  of  the  king's  demesne  within  a  forest,  be  demised  to  anoth- 
er for  years,  the  lessee  shall  find  a  woodward  ;  and  if  he  does  not  appear, 
the  wood  and  office  shall  be  seized.     Ibid. 

And  afler  seizure,  no  claim  of  the  owner  shall  be  heard  till  he  replevy  the 
wood.     Jon.  267,  268. 

(Qe>.)  Agistor. 

The  agistor  is  an  officer  within  the  forest,  who  ought  to  present  trespasses 
made  by  beasts  in  the  forest.  Jon.  280.  [Vide  Sir  Edward  Coke's  de- 
icriotion  of  an  agistor,  which  differs  something  from  this.     4  Inst.  293.] 
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If  the  same  person  has  several  offices  in  the  forest,  those  ma j  be  seized 
.  JMCB  intendere  non  possit.     Jon.  266, 

So,  if  a  town,  &c«  has  a  patent  to  be  quit  of  service  in  a  forest,  it  must 
serve  till  its  claim  be  allowed  by  the  justices  in  eyre.     Jon.  2G7. 

If  any  present  what  does  not  belong  to  his  office  he  shall  be  fined.  Jon. 
280. 

(R)  THE  COURTS  OF  THE  FOREST. 
(R  1.)  The  justice-seat. 

The  justice-seat  is  held  before  the  chief  justice  or  his  deputy  or  depu- 
ties, whom  he  is  empowered  to  make  by  st.  32  H.  8.  c.  33.  and  who  by  that 
statute  are  vested  with  the  same  powers  as  the  justice  himself.  Vide  Jus- 
tices, (P.) 

[*j[But  this  court  cannot  be  held  but  from  three  years  to  three  years,  and 

must  be  summoned  at  least  40  days  before  its  sitting,  and  two  writs  issue,  one 

to  the  sheriff  to  summon  all  who  ought  to  attend  within  his  county ;  which 

see  4  Inst.  310.     The  other  to  the  warden  custodi  foresta  domini  regis  vel 

ejijcs  locum  tenenti  in  eadem.     Which  latter  consists  of  two  parts :  first,  to 

summon  all  the  officers  of  the  forest,  and  that  they  bring  with  them  all  the 

rn        records,  &c.     Secondly,  all  persons  who  claim  any  liberties  or  franchises 

^        within  the  forest,  and  to  shew  how  they  claim  the  same. 

m^  At  the  justice-seat,  afler  the  commission  read,  th«  officers    of  the  for- 

^        est,  freeholders,  and  all  who  ought  to  appear,  are  demanded,  and  then  a  ju- 

■^        ry  out  of  the  freeholders  is  sworn,  and  a  charge  given  to  them.     Manw.  509. 

Q  But  the  court  may  adjourn  to  another  place  in  the  county  before  demand, 

pes        atnd  may  be  demanded  there*     Jon.  347. 

fS)  All  offences,  which  concern  vert  or  venison  within  the  forest,  are  inquira- 

ble  at  the  justice-seat,  and  not  elsewhere  out  of  the  forest.     Jon.  267. 

And  therefore,  all  rolls  of  offences  presented  at  a  court  of  attachment,  or 
indicted  at  a  court  of  swanimote  under  the  seal  of  the  verdcrors,  ought  to  be 
presented  at  the  justice-seat. 

And  the  matter  of  fact  contained  in  such  rolls,  whereof  any  one  is  convict- 
ed by  the  same  rolls,  cannot  be  traversed  nor  discharged,  except  by  matter 
subsequent  consistent  with  the  fact,  which  may  be  pleaded  thereto  at  the  jua- 
tice-seat ;  as  a  pardon,  a  release,  &c.     R.  Jon.  347. 

So,  if  the  roll  contain,  that  A.  was  indicted  and  convicted  before  the  rer- 
derors  at  the  swanimote  of  cutting  trees  within  the  forest,  A.  shall  plead  at 
the  justice-seat,  a  grant  of  lands  within  the  forest,  upon  which  the  trees 
grew.     Jon.  347. 

Otherwise,  if  the  grant  does  not  mention  the  trees  to  be  within  the  forest. 
Ibid. 

[But  an  indictment  or  -  presentment  before  the  chief  justice  of  the  forest 
at  a  court  of  the  justice-seat  by  a  jury,  and  not  found  in  the  swanimote,  may 
be  traversed,  8  Edw.  3.  Itinere  Pickering  147.  a.  because  it  is  presented 
but  by  one  jury.     4  Inst.  129.] 

So,  the  jury,  charged  at  the  justice-scat,  ought  to  present  all  offences  com- 
mitted within  the  forest  since  the  last  justice-seat,  and  how  they  have  been 
prosecuted,  or  punished  by  the  officers  of  the  forest.     Manw.  509. 

As,  th^  cutting  of  trees,  building  of  houses  to  the  nuisance  of  the  forest, 
&c.     Jon.  348. 

And  the  reeve,  and  four  men  of  the  towns  ought  to  attend  till  presentment 
made.     Jon.  297. 
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So,  the  justice-seat  may  fine  for  contemptuous  words.     Jon.  274. 

Or,  for  words  at  the  swanimote  before  the  justice-seat.     Ibid* 

After  presentment,  the  party  may  confess  aad  submit  to  be  fined*     Jon. 
363. 

And  he  ought  plead  presently,  for  the  process  is  de  hora  in  horQm*  Jon. 
968. 

If  there  be  a  claim  at  the  justice-seat  of  any  privilege  orexemption,  after 
the  charter  read,  the  court  allows  or  disallows,  i^ithout  a  demurrer,  &c.  by 
the  attorney  general.     Jon.  272. 

[*]Or,  the  party  himself  may  disavow.     Jon.  288.  . 

So«  if  a  claim  be  made  and  not  prosecuted,  it  shall  be  disallowed.  Jon.  297. 

If  the  party  prosecute  his  claim,  he  must  make  a  good  title  to  it.   Jon.  294. 

If  a  judgment  at  the  justice-scat  be  erroneous,  a  writ  of  error  lies  in  B.  R. 

So,  if  the  justice-seat  allows  an  unlawful  claim,  there  may  be  redress,  if 
the  record  be  removed  into  B.  R.  by  a  certiorari^  caUe  d  a  venire  faeia9  re- 
cordum.     Manw.  526.     4  Inst.  294. 

So,  if  it  disallows  a  claim,  which  ought  to  be  allowed,  there  shall  he  a  writ 
de  libertatibus  allocandis  directed  to  the  justice  of  the  forest. 

(R  2.).  The  swanimote  court. 

The  swanimote  is  derived  from  mote^  which  signifies  a  court,  and  swaintj 
which  s/gfiifies  a  freeman ;  and  therefore  imports  a  court  of  freeholders 
within  a  forest.     4  last.  Manw.  462. 

In  this  court  the  verderors  are  the  judges*     Manw.  462. 

And  though  the  warden,  or  his  deputy,  or  lieutenant,  aoipetimes  sit  in 
court,  yet  they  are  not  the  judges  there.  •  Manw.  462,  463. 

By  the  st.  ck.  defor.  8.  the  swanimote  court  shall  be  held  only  (cr  in  anno^ 
viz.  fifteen  days  before,  Michaelmas,  about  the  feast  of  St.  Martin  in  winter, 
and  Id  the  beginning  of  fifteen  days  before  the  feast  of  St.  John  the  Baptist. 

And  all  the  officers  of  the  forest,  and  freeholders  within  the  forest,  ought 
to  appear  there.     Manw.  467. 

If  any  one  does  not  appear,  his  default  shall  be  enrolled,  and  he  shall  be 
amerced  upon  the  oath  of  the  officers  by  the  verderors  and  steward  of  the 
forest;  and  the  amerciament  shall  be  alFcered,  and  afterwards  estreated  by 
the  verderors  to  the  chief  warden  or  his  deputy,  or  to  the  beadle  of  the  for- 
est, to  be  levied  by  distress  ;  or  the  verderors  may  certify  the  default  to  the 
justices  of  the  forest,  who  shall  make  a  writ  to  the  warden  or  sheriff  to  levy 
it,  or  may  estreat  it  in  the  exchequer,   and  process  shall  issue  to  levy  it, 

Manw.  469. 

The  distress  shall  be  for  the  amerciament  for  his  default,  and  also  that  he 
appear  at  the  next  swanimote.     Manw.  470. 

It  may  be  upon  his  goods  or  lands  within  th^  forest,  or  lands  out  of  the 
iore^U  which  helonged  to  him  as  an  officer  of  me  forest.     Manw.  471  • 

If  it  be  returned  by  the  chief  warden  or  his  lieutenant,  that  he  has  no  lands 
or  goods,  whereby  he  may  be  distrained,  there  shall  be  a  testatum  distringas 
by  the  justices  of  the  forest  to  the  sheritT  to  distrain  him  within  his  county. 
Manw.  471. 

CHATTELS, 

Goova  AVD  CHATTELS.  Vide  BiENS,  per  /o/«m,— Chancery,  (4  W  5.)— 

Prohibition,  (F  5.) — Trespass,  (A  1. — B  4.) 
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Chattels  be  At:    Vide  Biens,  (A  1.) — Chancery,  (4  G  2,  a.) 

■■  PERSONAL*     Vide  BiENs,  (A 2,)— Chancert,  (4  G  1.) 

[*ICHESTER. 

CooNTT  PAtATiNE  OP  Chester.     Vide  Franchises,  (D  4,  &c.) 
Chamberlain  op  Chester.     Vide  Franchises,  (D  5.) 
Chief  Justice  of  Chester.    Vide  Franchises,  (D  6.) 

CHIMIN. 

(A)  HIGHWAY. 

(A  1.)  What  shall  be.  p.  26. 

(A  2.)  To  whom  the  soil  and  profits  belong,  p.  26. 

(A  3.)  How  it  shall  be  use<f.  p.  27. 

(A  4.)  How  it  shall  be  repaired,  p.  27. 

(B  1.)  BRIDGES  IN  A  HIGHWAY,  p.  31. 

(B  2.)  How  repaired.— By  whom.  p.  31. 

(B  3.)  Remedy  for  not  repairing.— -By  the  common 
law.  p.  32. 

(B  4.)  By  statute  law.  p.  33. 
(C)  SURVEYORS  FOR  THE  HIGHWAY. 
(C  1.)  How  chosen,  p.  36. 

(C  2.)  Their  authority  and  power.— To  provide  labour- 
ers, p.  38.  • 

(C  3.)  For  what  time.  p.  40. 

(C  4.)  To  provide  materials,  p.  41. 

(C  5.)  To  remove  obstructions.— Watercourse,  p.  42. 

(C  6.)  Trees,  hedges,  &c.  p.  42. 

(C  7.)  Rubbish,  dung,  &c.  p.  43. 

(C  8.)  To  enlarge  ^highways,  p.  44. 

(C  9.)  To  make  rates,  p.  47. 

(C  10.)  To  restrain  carriages,  p.  48. 

(C  11.)  To  present  offences,  p.  52. 

(C  12.)  Presentment  upon  view  of  a  justice  of  peace. 

(C  13.)  Remedy  for  fines,  &c.  p.  53. 
(C  14.)  Justices  of  peace  may  inquire  of  a  charity  for 
(•25]  "P^  °^  ^  highway,  p.  65.  ^ 
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^)  PRIVATE  WAY. 

(D  1.)  What  shall  be.  p.  56. 

(D  2.)  How  claimed. — By  prescription,  p.  57. 

(D  3.)  By  grant,  p.  58. 

(D  4.)  For  necessity,  p.  58. 

(D  5.)  How  it  shall  be  used.  p.  50. 

[♦](D  ti.)  By  whom  it  shall  be  repaired,  p.  59. 

(D  7.)  Remedy  for  not  repairing  it.  p.  59. 

(D  8.)  Obstruction,  p.  60. 

(A)  HIGHWAY. 
(A  1.)  What  shall  be. 

What  shall  be  said  to  be  a  private  way^  and  what  a  highway,  depends  up- 
on common  reputation.     1  Vent.  189.     Vide  post,  (D  1,  &c.)  . 

A  way  to  a  market,  a  great  road,  &c.  common  to  al]  passengers,  is  a  high- 
wa/.     Per  Hale,  I  Vebt.  1 89. 

A  navigable  river  is  in  the  nature  of  a  highway,  (d)  \  Vide  Common- 
wealth V.  Coombs^  3  Mass.  Rep.  493.  Arundel  v.  M'Cullock,  10  Mass. 
Rep.  70. 

A  .bridge  across  a  navigable  river,  may  be  removed  by  any  person  having 
eccasion  to  pass  the  river.     Arundel  r.  M'CuUock,  ubi  supra. 

Vide  also,  Hooker  v.  Cummings,  30  Johns.  Rep.  90.  \ 

And  if  the  water  alters  its  course,  the  way  alters.     Per  Thorp,  33  Ass.  93« 

IC  a  highway  lies  in  an  open  field,  and  passengers  use  to  turn  out  of  the 
great  track  when  it  is  foundrous,  these  outlets  are  part  of  the  highway.  R. 
iRol.  390.1.  10.  (e) 

And  if  sown  with  grain,f.passenger8  may  ride  upon  the  corn.     Ibid. 

But  if  a  man  assigns  a  way,  because  the  highway  is  foundrous,  out  of  his 
own  ground,  that  does  not  become  the  highway  unless  it  be  done  by  the 
king's  licence  upon  an  ad  quod  damnum.  R.  Cro.  Car.  367.  [Vide  1 
Bur.  465.] 

Though  an  inquisition  upon  an  ad  quod  damnum  finds,  that  it  is  no  damage 
to  ttie  king  to  grant  a  licence ;  if  the  licence  be  not  granted.  R.  Cro.  Car. 
267. 

^A  general  way,  and  a  private  way  by  prescription,  are  inconsistent,  and 
cannot  be  claimed  together.     Willes.  71. 

Prescription  for  a  right  of  way  for  A.  and  others,  (not  naming  them),  is 
uncertain,  and  1)ad  even  after  verdict.     Ibid. 

A  prescriptive  right  of  way  for  coaches,  &c.  is  good  after  verdict. 
Ibid.]  (/) 

{d)  Common  highway  is  a  good  description,  wiUiout  saying  foot,  horse,  or  cartway  ;  it  is 
ab^way  for  all  things.     B.  R.  H.  315. 

(t)  Where  a  highway  is  orerflowed  or  out  of  repair,  passengers  may  justify  on  the  adjoin- 
ing land.     Doagl.  746.     3  T.  R.  263. 

(/)  1*  A  culde  toe.,  with  houses  on  either  side,  cannot  be  turned  into  a  public  thorough- 
&re,  merely  by  removing  the  terminating  line  ;  at  least  not  until  the  buildings,  &c.  are  fin- 
iifced.  5  Taunt.  125.— -2.  Allowing  the  public  to  have  a  free  unmolested  passage  for  six 
yean,  has  been  held  a  sufficient  ground  to  presume  an  intention  to  grant  a  right  of  way.  1 1 
Ast,  375.  a. 
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(A  2.)  To  whom  the  soil  and  profits  belong. 

# 

The  king  has  only  passage  in  the  highway  for  binn  and  his  subjects.  I 
Rol,  392.  I.  3.     Bro.  Chimin,  9,  10. 

But  the  freehold  and  soil  belbng  to  the  lord  of  the  leet.     1  Rol.  392.  I. 

5.  \  Vide  Stiles  p.  Curtis,  4  Day,  328.  Peck  v.  Smith,  1  Conn.  Rep.  103. 
Perley  r.  Chandler,  6  Mass.  Rep.  454.  Fairfield  v.  Williams,  4  Mass. 
Rep.  427.  Jackson  t>.  Hathaway,  15  Johns.  Rep.  447.  Whitbeck  r. 
Cook,  15  Johns.  Rep.  583.  j 

And  he  may  have  an  action  for  digging  the  ground  there.  1  Rol. 
392.  1.  8. 

{  And  so  also,  for  any  exclusive  appropriation  of  the  soil.     Cortelyour. 
Van  Bnindt,  2  Johns.  Rep.  357.  | 

Yet  the  trees  [and  soil]  in  a  highway  generally  belong  to  the  proprietors 
of  the  soil,  ex.  w/ra9«c  parte*  R.  1  Rol.  392.  1.  13.  Bro.  Chimin,  15. 
1  Brownl.  42.     [11  East,  51.  LoflTt.  358.] 

But  the  lord  of  the  leet  may  prescribe  for  the  trees  there. 

[*]And  by  some  it  is  said,  that  the  trees  belong  to  him.     Per.  Cur.  27  H. 

6.  8.  a. 

So,  the  lord  of  a  rape  may  prescribe  for  all  the  trees  in  the  higKway  within 
his  rape,  though  he  be  not  lord  of  the  manor.     R.  1  ''Rol.  392.  1.  15. 

If  a  man  be  owner  of  a  close  by  which  a  highway  lies,  the  trees  belong  io 
him.     Bro.  Chimin,  9.  {g) 

[If  a  man  sets  out  a  highway,  yet  the  property  of  the  soil  remains  in  him, 
and  he  may  maintain  trespass  for  resting  the  end  of  a  bridige  on  it.  Str. 
1004. 

So  he  may  recover  it  in  ejectment,  subject  to  easements ;  and  he  has  a 
light  to  the  freehold,  and  all  profits  above  and  under  ground,  except  only  to 
the  right  of  passage.     1  Bur.  143.  147.] 

(A  3.)  How  it  shall  be  used. 

If  a  carrier  carries  an  unreasonable  weight  with  an  unusual  number  of 
Worses,  it  will  be  a  nuisance  to  the  highway,  by  the  common  law.  R.  Mar. 
pi.  210, 

So  if  a  man  erects  a  gate  across  a  highway,  it  will  be  a  nuisance. 

Though  it  be  not  locked,  but  opens  and  shuts  freely.  Per  3  J.  Cro.  cont. 
Cro.  Car.  184. 

Or  if  he  puts  his  wood-stack  in  the  street  before  his  house,  according  to 
fhe  antient  usage  in  the  town,  and  leaves  sufficient  passage  for  travellers. 
R.  2  Cro.  446.  (h) 

(A  4.)  Hqw  it  shall  be  repaired. 

If  a  highway  wants  repair,  the  parish  of  common  right  ought  to  repahr  it. 

(g)  1.  The  presumption  thf^t  the  small  portions  of  waste  lying  between  inclosed  lands 
and  a  highway  belong  to  the  owner  of  the  adjacent  inclosed  lands,  does  not  arise  when  the 
fmall  portions  of  waste  communicate  with  larger  portions  of  waste,  oTer  which  ownership  is 
exercised  by  others.  7  Taunt.  39 — 2.  Without  a  special  clause  the  soil  of  a  public  road  in 
not  vested  in  the  road  trustee?,  nominated  by  statute  ;  but  remains,  as  before  the  act,  in  the^ 
former  proprietors.     1  East,  69. 

(/i)  Where  cattle,  through  default  of  the  owner,  escape  into  a  highway,  and  thence  info 
an  adjoining  close,  the  owner  is  liable  as  a  trespasser  of  the  proprietor  of  the  close,  becauscv 
the  right  of  the  public  is  only  to  pass  and  repass,  or  drive  their  cattle  aloD§  the  road,  an<!t 
not  to  enter  it  for  any  other  purpose.     2  H.  B.  527. 
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Mar.pl.  62.  1  Vent.  90.  per  Hale,  1  Vent.  183.  189.  [2  Term.  Rep. 
106.]  (0 

[*][lf  there  is  a  road  through  common  fields  from  A.  to  B.  an  act  of  par- 
HameDt  for  inclosing,  &c.  and  the  commissioners  direct  that  there  shall  be  a 
road  from  A.  to  B.  through  the  allotments  of  C.  D.  who  incloses  the  road 
on  both  sides,  he  is  not  bound  to  repair,  but  the  parish  remains  liable.  1 
B.  M.  461.] 

Aad  therefore  an  indictment  against  any  persons  of  the  parish,  severally, 
^11  be  quashed.     Mar.  pi.  71.  {k) 

[If  a  parish  is  indicted,  it  must  be  laid,  that  the  road  is  within  the  parish, 
or  that  His  obliged  to  repair.     B.  R.  H.  105.     Cowp.  111. 

The  breadth  of  the  road  should  appear,  that  the  court  may  set  a  proper 
fine.     Ibid. 

The  burthen  of  repairing  may,  from  time  out  of  mind,  have  been  on  sep- 
arate districts  of  a  parish  for  the  several  parts  of  a  road  lying  within  the 
respective  districts.     Vid.  Doug.  421. 

If  a  township  is  indicted  for  not  repairing,  it  must  be  averred  that  time  out 
of  mind  thej  have  repaired.     Andr.  276. 

And  m  v<hat  manner  they  are  bound  to  repair.     5  Bur.  2700.  (/) 

Common  bigbway  is  a  good  description,  without  saying  foot,  horse,  or 
cartway;  it  is  a  highway  for  all  things.     B.  R.  H.  315. 


(■)  1.  Unless  (hey  can  shew  that  some  other  person  is  boond.  2  T.  R.  106.  5  Burr. 
fTUO.— 2-  And  no  ag^ement  with  any  person  can  exonerate  the  parish  from  the  obligation 
of  repairing  the  highways  within  it ;  therefore,  an  indictment  against  an  individual  or  a  cor- 
poration, for  not  repairioga  highway,  which  ^^  by  virtue  of  a  certain  agreement^'  they  are 
bound  to  do,  is  bad.  3  East,  86. — 3.  Yet  the  inhabitants  of  a  parish  into  which  a  road  is 
taned  by  turnpike  trustees,  are  not  bound  to  do  statute  work  thereon.  1  61k.  603—4. 
But  though  a  particular  township  in  a  parish  has  been  immomorially  chargeable  with  re- 
pairmgtbe  parish  highways,  yet  if  new  roads  arc  crealcd,  the  burthen  of  repairing  them 
la/Is  upon  the  parish  at  large.  2T.  R.  106. — 5.  And  if  an  act  of  parliament,  creating  new 
raads  within  a  parish,  exempt  one  class  of  the  parishioners,  the  inhabitants  of  a  township, 
(or  example,  from  repairing  them,  the  burthen  of  repairing  remains  with  the  rest.  2  T.  R. 
106.— 4{.  Yet  the  circumstance  that  parties,  road  trustees  for  example,  have  repaired  a  road 
kr  a  length  of  time,  does  not  oblige  them  to  continue  the  repairs.  2  T.  R.  232. — 7.  The 
word  ^^  road,**^  includes  the  surface  only,  and  not  the  fences  on  either  side.  Therefore, 
where  trustees  under  a  highway  act  arc  to  repair  the  road,  they  are  not  obliged  to  maintain 
the  fences.     2  T.  R.  2S2. 

(J^)  However  if  a  parish  lies  in  two  distinct  counties,  an  indictment  for  not  repairing  the 
highway,  may  be  brought  against  that  part  of  tho  parish  in  which  the  ruinous  road  lies.  4 
Barr.  2507. — 2.  Yet  generally  the  whole  parish  in  which  the  road  wanting  repairs  lies, 
most  be  indicted,  and  not  a  particular  division  within  the  parish  ;  even  though  the  pariah  is 
situate  in  two  counties.  5  T«  R.  498. — 3.  And  those  appointed  by  commissioners  under  an 
inclosure  act,  to  repair  a  private  road  set  out  by  them  for  the  use  of  nine  parishes,  cannot 
be  indicted  for  non-repair.     8  T.  R.  634. 

(I)  1.  Ad  indictment  against  a  parish  for  not  repairing  a  highway,  merely  states  that  they 
are  bound  to  repair ;  the  obligation  being  of  common  right.  Whereas,  one  against  a  town- 
fbipia  the  parish,  or  an  individual,  shews  the  particular  nature  of  the  obligation.  2  7\  R. 
106. 513.— -2.  Formerly  the  use  in  pleading  was  to  shew,  that  a  highway  led  from  one  vill  to 
aaelber,  that  it  might  appear  to  bo  a  public  highway.  Now  it  is  settled  to  be  sufficient  iu 
an  cndrctment  tor  a  nuisance  in,  or  for  not  repairing  a  highway,  to  stato  generally  that  it  is 
sBch.  1  T.  R.570.— 3.  If  a  highway  be  described  as  leading  from  one  place  to  another, 
both  places  arc  excluded.  Therefore,  an  indictment  against  the  parish  of  13.  (on  their  com- 
men  law  liability,)  for  not  repairing  part  of  a  road  leading  from  A.  to  B.,  is  bad  ;  though  it 
contain  an  averment  that  a  certain  parj  of  the  said  highway  situate  in  B.  is  in  decay,  since 
that  is  repugnant  to  what  had  been  previously  alleged.  3  T.  R.  51^. — 4.  If  an  individual, 
or  a  corporation  are  bound  to  repair  certain  precinct,  except  those,  the  repairs  of  which 
bare  been  otherwise  provided  for,  an  indictment  for  nonrepair  must  avor,  that  the  road 
adicled  i»not  one  within  (he  exception  3  Kast,  86. — 5.  Indictments  for  not  repairing 
h^vays,  wate  farmerly  taken  strictly,  but  of  late  greater  latitude  has  been  allowed.  4 
Bttrr.f09l.  ^^      _ 
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In  an  indictment  against  a  person  obliged  to  repair  by  tenure,  ratione  ten* 
ura  is  sufficient,  without  sua  ;  for  it  implies  such  tenure  as  makes  him  charge* 
able-     Str.  187. 

By  St.  13  G.  3.  c.  78.  s.  45.  if  the  means  pointed  out  by  that  act  be  not 
sufficient  for  the  repair  of  the  highways  within  the  parish,  township,  or 
place  within  which  such  highways  are,  an  equal  assessment  shall  be  made 
on  the  occupiers  of  lands,  £c.  within  the  parish,  &c.  by  order  of  the  justices. 

And  by  s.  47.  if  any  fine,  issue,  or  penalty  imposed  on  any  parish,  &c.  be 
levied  on  any  inhabitant,  &c.  of  sucn  parish,  &c.  on  complaint  of  such  in- 
habitant to  the  justices  at  their  general  or  special  sessions,  [*]8uch  justices 
shall,  by  warrant,  &c.  cause  a  rate  to  be  ipade  for  reimbursing  such  com- 
plainant. 

If  a  parish  consisting  of  two  districts,  which  are  bound  to  repair  separate- 
ly, be  convicted  for  not  repairing  the  road  in  one  of  the  districts,  the  other 
district  having  no  notice  of  the  indictment,  the  court  will  consider  it  as  be- 
ing substantially  the  conviction  of  the  one  district ;  and  if  the  fine  be  levied 
on  an  inhabitant  of  the  other,  will  grant  a  special  mandamus  for  a  rate  to 
be  levied  on  the  district  bound  to  repair  the  indicted  part  of  the  road.  Doug. 
421. 

The  presentment  of  the  jury  must  say  that  the  way  is  out  of  repair.  B. 
R. H.  105. 

If  the  indictment  is  for  not  paving,  it  is  bad ;  they  are  not  bound  to  pave, 
but  to  repair.     Ibid. 

The  commissioners  appointed  by  st.  6  Geo.  3.  c.  78.  (an  act  for  dividing 
and  enclosing  certain  lands  in  the  parish  of  C.)  which  enacts  that  the  public 
roads  to  be  set  out  by  them  should  be  repaired  in  such  manner  as  other  pub- 
lic roads  are  by  law  to  be  repaired,  and  that  the  private  roads  should  be 
repaired  by  such  person  or  persons  as  they  should  award,  have  no  power  of 
imposing  on  the  parish  at  large  the  burden  of  repairing  any  of  the  private 
roads  set  out  in  pursuance  of  the  act.     6  T.  R.  20.] 

And  an  agreement  with  another,  that  he  shall  repair,  does  not  exempt 
the  parish.     1  Vent.  90.  1 89.     [3  East,  86.] 

So  the  king's  grant  does  not  exempt  the  parishioners.     R.  3  Mod.  96. 

But  a  man  may  be  bound  by  tenure  to  the  repair  of  an  highway.  2  Sand. 
161. 

And  the  lien  continues,  though  he  lays  his  land  open  to  the  highway. 
Per  Keeling,  2  Sand.  161. 

[By  Stat.  13  G.  3.  c.  78.  s.  23.  surveyor  shall  inform  two  justices,  on  oath, 
what  roads  are  to  be  repaired  by  tenure,  &c.  and  they  shall  limit  a  time  for 
repairing  them  ;  if  not  done,  they  shall  present  it  at  quarter  sessions,  who 
may  order  prosecution  at  the  general  expence  of  the  limit. 

By  stat.  13G.  3.  c.  84.  s.  62.  turnpike  trustees  may  agree  with  persons 
liable  by  tenure  to  repair,  and  make  them  reasonable  allowance  out  of  tolls. 
Vide  2  East,  413.] 

So,  by  prescription  he  may  be  bound  to  repair  before  his  house.  Mar. 
pi.  71. 

So,  if  a  man  incloses  his  land  in  a  common  field,  ex  utraque  parte  of  a  high- 
way, he  shall  be  bound  to  tlie  repair  by  reason  of  the  encroachment,  tliough 
he  was  ngt  liable  before.     R.  Cro.  Car.  36jS.   1  Rol.  390. 1.  30.  Jon.  296. 

And  he  ought  to  make  a  good  way,  and  maintain  it  for  all  carriages  as 
well  as  horses,  at  his  own  charges  ;  and  it  is  not  sufficient  that  it  is  better 
than  it  was  before.     R.  Cro.  Car.  366. 

So,  if  a  man  incloses  against  one  side  of  the  way  only,  where  there  was  an 
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aacieot  inclosure  against  the  other,  he  ought  to  repair  the  whole.     Per 
Keeirng,  1  Sid.  4G4. 

But  if  a  man  incloses  only  one  side,  where  there  was  no  inclosure  on  the 
other,  he  shall  be  bound  to  maintain  only  a  moiety  of  the  way.     1  Sid.  464; 
PJ  And  if  a  man,  bound  by  reason  of  incloaure,  lays  his  land  open  again, 
Ae  shall  be  excused.     Per  Keeling,  2  Sand.  160. 

The  occupier  is  bound  to  the  repair  of  the  highway,  not  the  owner*     R. 
1  Rol.  390. 1.  50.        • 

[B«  R.  will  grant  information  against  inhabitants  for  not  repairing.  B.  R. 
H.  1 59.] 

[So  if  they  have  repaired  only  with   faggots  covered  with  earth,  when 
6i&j  might  have  had  stone  two  miles  off.    Ibid.](m) 


(m)  1.  Where  a  parish  iodicted  for  non-repair  of  a  hlghwaj  within  it,  throws  the  bur- 
then of  repairing  on  certain  of  its  townships,  part  on   one,  part  on  another,  the  piea  mutt 
specify  what  particular  portion  is  repairable  by  each.     1 1  East,   304.^ — 2.  A  presentment 
erf*  a  highway  being  out  of  repair,   by  a  justice  of  peace   upon  his  own  view,  is  traversabU 
generally.     3  Burr.   1530.   1  61k.   4G7.—- ?.  A  presentment  against  a  parish  for  not  repair* 
fng  a  hti;bway,  mast  allege  that  it  is  within  the   parish.     Cowp-  111.-4^  In  order  to  be 
dUcbax^ed  from  an  indictment   for  not  repairine:  a  highway,  the  parties   must  produce  an 
afida^it)  that  the  road  is  now  actually  repaired  since  the    conviction,  and  is  likely  to  con- 
tinoeso      3  Smithy  blb^ — 5.  If  a  parish  consisting  of  two  districts,  which  are  bound  tore* 
jmir  separately,  be  convicted  for  .not  repairing  the   road  in  one  of  the  districts^  the  other 
liaviiig  notice  of  the  indictment,  the  court  will  consider  it  as  being  substantially  the  con- 
Tiction  of  die  district  which  ought  to  have   repaired  ;  and  if  the  fine   has  been  levied  on  an 
inhabitant  of  the  other,  will  grant  a  special  pumdamiu  for  a  rate  on  the  district  bound  to 
repair.     Doogl.  421 — 6.  The   construction  of  s.  33.  of  stat.    13  Geo.   3.  c.   84.  is  that  the 
court  which  imposes  the  fine,  on  conviction,  for  the  non- repair  of  a  road,  have  power  to  ap« 
portionit  between  the   parish  and  the  road  trustees.     S  East,  413. — 1    A  person   indicted 
for  not  repairing  a  road  rtUtont  tenura^  shall  pay  costs  to  &e  prosecutor.     1  Blk.  602. — 8. 
>Vhere  a  road  has   been  presented  under  13  Geo.  3.  c.  78.  s.  24.  by  a  justice  of  the  peace, 
the  justice  is  looked  to  as  the   prosecutor  through  all  the  subsequent   stages  ;  though  any 
steps  taken  by  another  with  his  consent,  being  under  his  direction,  and  therefore  as  his  own, 
aie  Talid  ;  such  as  a  removal  of  the  presentment  by  certiorari.    2  T.  R.  261. — 9.  Though 
any  one  may  indict  a  road  out  of  repair,  yet  it  is  peculiarly  the  duty  of  a  magistrate  to  see 
fiiat  it  is  in  repair,  so  that  if  he  indicts  it,  he  is  discharging  his  duty,    and  entitled  to  costs 
under  stat.  5  &  6  W.  &  M.  c.  11.  s.  3.  on  a  conviction,  after  a  removal  by  certiorari.     6  T. 
E.  S3. — 10.  The  stat.  1.3  Geo.  3.  c.  78.  s.  65.  enables  '^  the  court  before  whom  any  indict- 
ment fof  not  repairing  highways  is  tried,  to  award  costs  to  the  person  indicted,  to  be  paid  by 
the  prosecutor,  if  it  appear  to  the  said  court  that  such  prosecution  was  vexatious.^'    An 
application  for  costs  under   this  stat.   can    only  be  made  to   the  judge  at  nin  prtu#,  not 
tibe  court  in  bank.     5  T.   R.  272. — 11.  The  prosecutor  of  an  indictment  for  stopping  up  a 
road,  who  has  since  been  obliged  to  go  round  about,  is  entitled  to  costs  as  a  party  grieved 
within  the   stat.  5  VV.  &  M.  c.  11.  s.  3.     7  T.  R.   32.— 12.  Rule  obtained   on  affidavit  by 
several  persons,  inhabitants  of  a  parish,  to  shew  cause  why  a  presentment'  against  the  in- 
habitants should  not  be  discharged,  &c.     This  rule  being  discharged   with  costs,  an  attach- 
ment was  chai^d  against  these  persons  for  non-payment  of  costs  of  the  rule,  and  not  against 
the  inhabitants.     1  Smith,  168. — 13.  That  the'  prosecutor  of  an  indictment  for  obstructing 
a  highway,  may  be  entitled  to  costs  under  stat.  5  &  6  W..  &  M.  c.  11.  s.  3.  he  must  hava 
been  a  party  aggrieved  by  the  obstruction,  beyond  what  the  public  in  general  suffer.   I  M.te 
S.  268. — 14.  Semble,  that  a  party  paying  the  expence  of  indicting  a  highway,  must  be  pre- 
smned  to  be  the   prosecutor,  though  his  name  is  not  indorsed  on  the  indictment.     1  M.  &  S. 
268. — 15.  The  stat.  5  W.  &  M.  c.  1 1.  s.  3.  giving  costs   to  prosecutors,  in  certain  cases,  is 
to  be  construed  not  strictly,  but  as  a  remedial  law,  it  beiog  beneficial  to  the  public  that 
prosecutors  should  be  encouraged,  when  acting  from  laudable   motives.     3  M.  &  S.  465.-« 
16.  k  certiorari  pro  reg-elies  on  13  Geo.  3.  c.  78.  s.  24.  relative  to  highways,  before  tra versa 
of  the   indictment  or  judgment  thereon.     Cowp.  78. — 17.  The  stat.  22  Car.  2.  c.  12.  8.4. 
prohibits  the   removal  of  indictments  for  not   repairing  highways  before  traverse  and  judg* 
ment  given  theYeon.     The  statute  5  W.  &  M.  c.    1 1.  s.  6.  relaxes  that  prohibition  in  thosa 
cases  in  which  the  right  or  title  to  repair  may  come   in  question.     A  parish  is  indicted  for 
ooo-repairofa  highway;  they  plead  not  guilty.     Now   since   upon  this  issue  the  course  to 
be  pursued  is    to  determine  wiie<her  this  highway  be  public,  and  as  one  and  the  first  step 
todeteriBiiie  that  point  is  to  ascertain  who  ara  bound  to  repair  iiy  the  title  to  repair  comei 
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[*]{B  1.)  BRIDGES  IN.  A  HIGHWAY. 

None  can  be  compelled  to  make  a  bridge  in  an  highway,  where  there  w^ 
not  one  before,  unless  bj  act  of  parliament.     2  Inst.  701 . 

By  the  st.  magna  charta,  9  H.  3.  1 5.  nulla  villa  ncc  liber  homo  distringa- 
tur  facer e  pontes,  nisi  gui  dejurefacere  constievit  temp.     H.  2. 

So  no  one  can  erect  a  public  bridge  without  licence,  and  an  ad  quod 
damnum*     1  Sal.  12. 

So  a  county  cannot  change  a  bridge  from  one  place  to  another,  without 
an  act  of  parliament.     R.  Mod.  Ca.  307.  (n) 

(B  2.)  How  repaired. — ^By  whom. 

By  the  common  law  no  one  was  bound  to  the  repair  of  a  bridge,  but  by 
tenure  of  prescription.     2  Inst.  700. 

And  if  poH>ne  was  bound  by  tenure  or  prescription,  it  should  be  repaired 
by  the  whole  county.     2  Inst.  701 .     1  Rol.  368. 1.  10.     Cro.  Car.  365. 

Or  if  it  lies  in  a  iranchise,  by  the  whole  franchise.     2  Inst.  701. 

Or  if  part  in  one  county  or  franchise,  and  part  in  another,  each  ought  to 
repair  as  much  as  hes  in  it.     2  Inst.  701.     And  this  is  now. confirmed  by  sU 
22  H.  8.  5. 
.   Though  the  sessions  charge  only  one  vill  for  the  whole.     R.  1  Sal.  3i59* 

But  the  terre-tenants  on  each  side  of  a  highway  are  not  bound  to  repair  a 
bridge  in  it.    -2  Inst.  700. 

[*jSo  if  a  man  erects  a  public  bridge,  he  is  not  bound  to  repair  it.     2 
Inst.  701.     I  Sal.  359. 

Norif  he  voluntarily  repairs  it  once  or  twice;  for  that  is  only  evidence 

into  question  upon  such  an  issue,  and  the  indictment,  therefore,  may  be  removed  before 
traverse  and  judgment  given  thereen.  3  M.  &  S.  4S5.— -18.  The  words  ^^'such  writ  of  cer- 
Horari^'*^  in  the  third  section  of  the  stat.  5  W.  &  M.  c  11.  are  not  confined  to  such  cases  of 
etrtiorari  as  are  mentioned  in  the  preceding  section  ;  but^  as  the  words  in  the  second  sec- 
tion are  general ;  the  whole  act  one  entire  act  passed  at  one  and  the  same  time  ;  therefore^ 
^^ffuch  cerliorari*'*  may  mean  ^^  any  cer/torart,^^  3  M.  &  S.  465.— .19.  The  notice  of  appeal 
against  a  distress  for  non-payment  of  a  highway  rate,  need  not  disclose  the  grounds  of  ob- 
jection. 1  M.  &  S.  411.-^0.  The  sjk  days  limited  for  notice  of  appeal  against  a'distress, 
for  non-payment  of  a  highway  rate,  are  reckoned  from  distress  made.     1  M.  &  S*  411. 

(n)  I .  The  question  whether  a  bridge  is  a  public  one,  must  be  decided  without  reference 
to  its  class  or  description.  13  East,  95. — 2.  A  bridge  of  public  utility,  built  by  an  individ- 
ual, dedicated  to  and  accepted  by  the  community,  is  a  public  bridge.  S  East,  342.  345. 
Id.  356.  12  East,  192.<^3.  If  a  bridge,  built  by  an  individual  and  dedicated  to  the  commu- 
nity, is  not  what  it  seems  to  be,  but  is  of  imperfect  and  inartificial  construction, the  public 
may  reject  and  indict  it  for  a  nuisance,  after  discovering  the  cheat,  though  their  previous 
conduct  might,  under  different  circumstances,  have  amounted  to  an  acceptance.  2  East, 
342. — 4.  Where  an  individual  unnecessarily  builds  a  bridge  in  a  highway,  the  public  do  not 
adopt  it  as  their  own  by  using  it  in  their  passage  along  the  road,  for  they  cannot  avoid  it. 
13  East,  220.  14  East,  317.  3M.&  S.  526.-5.  If  an  individual  throws  abridge-  over  a 
ford,  the  passage  through  which  is  inconvenient  at  paKicular  seasons,  the  building  is  of  com- 
mon utility,  and  the  public,  if  they  mean  tor^ect  it,  must  indict  it  as  a  nuisance  ;  if  they 
do  not,  they  accept  it  by  passing  over  it.  2M.&  S.  513. — 6.  Three  hundred  feet  of  the 
road  on  the  one  side,  and  the  same  distance  on  the  other  next  adjoining  the  ends  of  a 
public  bridge,  are  reckoned  parcel  of  it ;  so  that  the  county  bound  to  repair  the  bridge, 
must  likewise  repair  those  portions  of  the  road.  7  East,  588.  3  Smith,  467.  5  Taunt.  284, 
2  Dow,  1. — 7.  Though  there  cannot  be  a  partial  dedication  to  the  public  of  a  bridge  or  high- 
way', still  the  dedication  may  be  limited  in  point  of  time.  Thus,  a  bridge  may  be  a  bridge 
dedicated  to  the  public  ;  a  public  bridge,  over  which  the  builder  allows  them  to  pass  only 
at  8eaM)ns  when  the  lord  besides  it  is  dangerous,  and  keeps  a  bar  across  at  all  other  times. 
2  M.  A  S.  262. 
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against  htm  of  a  lien  by  prescription,  if  he  cannot  shew  who  ought  to  re- 
pair.   2  Inst.  700. 

So  tn  us&ge  by  the  ancestor  does  not  bind  the  heir  to  repair,  without  a  lien 
and  assets;     Ibid. 

I'et  a  corporation  sole  or  aggregate  may  be  bound  to  repair  by  usage  and 
prescription,  without  more.     2  Inst.  700. 

And  if  a  man  bound  by  tenure,  sells  part  of  the  land  to  one,  and  part  to 
another,  each  may  be  charged  for  the  whole.     Jon.  373.     R.  1  Sal.  358. 

Though  the  laud  bound  comes  afterwards  to  the  king.     R.  1  Sal.  358. 

But  he  shall  have  a  writ  de  ontrando  pro  rataportiont  against  the  other. 
2  Inst.  700.     Hard.  131.     Dan.  744. 

So  if  an  owner  of  a  mill  make-a  channel  to  it  across  the  highway,  and  a 
bridge  there,  which  is  used  as  a  public  bridge,  he  shall  be  bound  to  the  re- 
pair.    R.  1  Rol.  368.  1.  15.     Semb.  Cro.  Car.  365. 

Yet  a  private  bri^e,  which  comes  to  the  public  benefit  and  use,  shall  be 
repaired  by  the  public.     6  Mod.  307.     £.  10  Geo.  3.     5  Burr.  2594.     2 

Bl,  685*  S.  C.  28  Geo.  3.     9  East,  353,  n.     42  Geo.  3.  2  East,  342.  {©) 

• 

(B  3.)  Remedy  for  not  repairing. — By  the  common  law. 

If  a  bridge  wants  repair  by  the  common  law,  the  remedy  was  by  present- 
ment before  B.  R.  or  justices  in  eyre.     2  Inst.  701. 

Or  before  commissioners  of  oyer  and  terminer.     Ibid. 

Or  before  the  sheriff  in  his  tourn,  or  in  the  leet.     Ibid. 

Or  before  the  sheriff  by  commission ;  but  this  is  now  taken  away  by  st. 
28  Ed.  3.  9.     2  Inst.  701.     F.  N.  B.  127.  E. 

[The  se^^ions  impose  a  general  rate,  and  order  the  officers  to  make  a  par- 
titular  assessment  and  collect  it.     Andr.  101.] 

fit  is  not  necessary  that  the  order  for  the  assessment  of  the  repair  of  a 
county  bridge  should  set  forth  that  it  is  presented  by  whom  the  bridge  should 
be  repaired;  for  the  only  matter  necessary  to  be  presented  is,  that  it  is  a 
poblic  bridge,  and  out  of  repair.     Andr.  101.  285.] 

r*]Or  there  may  be  an  information  exhibited  for  not  repairing.     2  Lev. 

If  it  is  a  private  bridge  to  a  mill,  &c.  he  that  has  the  passage  may  have  a 


priVL  i^rsou  for  hiB  own  benefit,  he  must  repair:  5  Burr.  2594.  2  Blk.685.--2.  Yet  the 
Si^^^e  bound  to  repair  a  bridge  of  public  utility,  which  haying  been  built  bj  4»<^J«da. 
ab.  Md  dedicated  to  the  community,  has  been  accepted  by  them.  2  East,  ^2;353  " 
356  n  12  Ea«t,  192.— 3.  So  a  bridge  huiit  by  trustees  under  a  turnpike  act  m  whiph  ttiere 
^  provW^made  for  exonerating  them.  2  East,  342.^.  And  if  a  .  P^Wjc  foot-bndge, 
to^^I^  of  which  individual,  are  chargeable  is  enlarged  to  ^^^^arnage  bn^^^^^  «id  us. 
•d  M  fudTby  the  community,  the  county  are  liable  to  repair  pro  rata.  2  East,  353.  n.  Vide 
ST  R.  194.  3  B.  &  I*.  35il-5.  And  if  a  second  bridge  is  thrown  over  any  part  of  the 
flI;Aiil^rid  feet,  and  adopted  by  the  public,  the  inhabitants  of  the  county  hi  which  the 
«  b5S«  He9?musTre^^^^^^  14  East>7.-6.  Yet  if  a  brid^  is  thrown  over  a  highway, 
S^^p^wTc  in  their  tSnsit  derive  no  'advantage  from  the  brV  greater  tban  what  they 
«^d  before  it^was  built,  the  builder  is  bound  to  repair  it.  3  M.  &  S.  526.— 7.  8^Jf°  Wn 
SSS^T  empowered  to  make  a  river  navigable,  and  to  alter  »J<=bJ»'5hways  as  might  ^^^^^ 
STS^  na  "iJ^tion,  leaving  others  as  convenient  in  their  room,  dest^ed  a  pub!  c  ford  «^* 
^^wJt  bridge  fir  it,  they  wore  held  liable  to  repair.  13  East,  220.  14  J^st^  317 — 8. 
SwvLmp^^^^  *r«  empowered  by  act  of  parliiunent  to  carry  a  canal  tbro«|ii 

rnuWirr^"they  are  bound  to  throw  a  bridge  across  ^e  «it,  and  repair  it,  3  M.  ^S.  525. 
W  Kni^i^^"*^  5.and  1  Aim.  18.    Str.  1T7. 
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writ  de  ponie  reparando  against  bim  who  ought  to  repair  it.     F.  N.  B.  1 2t. 
D.     2  Inst.  70 1 .  (;?) 

To  an  information  or  indictment  for  not  repairing,  if  the  defendant  pleada 
not  guilty,  he  shall  give  nothing  in  evidence,  but  that  the  bridge  is.  repaired. 

Per  Holt.  r'      u       • 

If  he  pleads,  that  another  ought  to  repair,  he  ought  to  shew  for  what        4 

cause  ;  viz,  ratione  tenurtB,  by  prescription,  &c.     Cro.  Car.  366. 

And  if  he  alleges,  that  it  is  a  new  bridge  erected  for  the  benefit  of  a  mill, 

it  is  not  sufficient  to  take  by  protestation  that  it  is  not  an  ancient  bridge  ;  for 

that  is  the  substance,  and  ought  to  be  directly  answered.     R.  Cro.  Car. 

365.  (^r)  . 

If  the  defendant  alleges,  that  A.  ought  to  .repair,  &c.  absque  hoc  that  the 

county  ouglit,  the  attorney-general  may  reply,  that  the  county  ought,  absqtie 

hoc  that  A.  ought,  and  tender  issue  upon  it.  .  2  Lev.  1 12.  (f) 

(B  4.)  By  statute  law. 

By  the  st.  22  H.  8.  5.  confirmed  by  the  st.  1  Ann,  1 8.  justices  of  peace 
<5f  a  county,  franchise,  &c.  or  four  of  them  (one  quorum)  shall  have  power 
at  quarter-sessions  to  hear  and  determine  all  annoyances  of  bridges  broken 

in  highways. 

And  to  make  such  process  and  pains^  on  presentment  before  them,  against 
those,  who  ought  to  be  chained  with  making  or  amending  such  bridges,  as 
B.  R.  uses  to  do,  or  as  they  shall  deem  necessary. 

And  if  not  known  who  should  repair,  &c.  the  bridge,  or  such  part  as  lies 
in  a  town  corporate,  shall  be  repaired  by  the'town  ;  if  out  of  [*]the  corpora- 
tion, by  the  county  ;  and  four  justices  of  peace  (one  quorum)  may  summon 
the  constables,  or  two  inhabitants  of  every  parish,  and  tax  all  the  inhabitants 
for  the  repair,  &c.  and  deliver  a  roll  of  the  names  and  sums  to  the  collec- 
tors of  each  hundred,  who  may  levy  by  distress  and  sale,  &c. 

And  four  justices  of  peace  (one  quorum)  may  appoint  two  surveyors  to 
tee  the  repairs,  to  whom  the  collectors  shall  pay  the  money,  and  they  shall 
all  account  to  the  justices  of  the  peace,  or  four  (one  quorum)  at  the  sessions, 

(^)  An  indictment  againit  an  indiyidaal  for  not  repairinc;  a  bridge,  laying  the  charge  (not 
rattont  tenurcB,  but)  by  reason  of  ownership,  is  bad  on  error.     1  Nl.  ^  S.  435. 

(9)  1.  The  inhabitants  of  a  county,  if  indicted  for  Uie  non-repair  of  a  bridge,  or  of  the 
highway  within  three  hundred  feet  of  the  extremity  of  the  bridge,  must,  to  exonerate  them- 
lelres,  plead  specially  thi^t  some  other  is  bound,  by  prescription  or  tenure,  to  repair  the 
same.  7  East^  &8R.  3  Smith,  467.  6  Taunt  284.  2  Dow.  l.->2.  Indictment  against 
the  county  for  not  repairing  a  public  bridge.  Plea,  not  guilty.  Evidence  that  an  indivi- 
dual had  been  in  the  habit  of  repairing  the  bridge,  tendered.  Objected,  the  only  question 
upon  these  pleadings  is,  whether  the  bridge  is  out  of  repair,  and  not  who  is  bound  to  repair 
it*.  Had  the  county  meant  to  throw  the  burthen  upon  the  individual,  they  should  have 
pleaded  specially.  Held,  that  upon  this  issue,  the  prosecutor  lyas  bound  to  prove  the  bridge 
a  public  bridge,  and  that  the  evidence  tendered  was  admissible,  not  to  throw  the  onus  of  re-^ 
pair  upon  others,  but  to  shew  that  the  bridge  was  not  public,     ^  M.  &  S.  ^2. 

(r)  1.  A  plea  by  the  county  indicted  for  the  non-repair  of  a  bridge  described  as  a  carriage 
bridge,  that  qertain  persons  have  been  immemorially  chargeable  to  the  repairs  thereof,  is  not 
supported  by  proof  that  the  bridge  was  an  ancient  (boi  bridge,  with  the  repairs  of  which 
those  persons  had  been  charged  immemorially,  but  that  it  has  lately  been  enlarged  to  a  car- 
riage bridge*  2  East,  353. — 2.  If  a  land-owner  charged  ratione  /enurcB  with  repairing  a 
bridge  alicne  parcel,  and  afterwards  continue  the  repairs  alone,  the  presumptions  are  that 
the  part  retained  was  alone  charged  with  repairing.  16  East,  223. ->3.  The  prohibition  ia 
st*  1  Ann,  c.  18.  s.  5.  {^gainst  the  removal  by  certiorari  of  indictments  and  presentments  for 
not  repairing  county  bridges  and  highways  out  of  the  county,  only  applies  to  the  defendants, 
not  the  prosecutor.  6  T  K.  194.  3  B.  &  P.  354 — 4.  If  a  bridge  that  is  not  of  public  atili- 
ty  is  built  in  a  highway,  it  may  be  indicted  a^  a  auiiaiice*  %  East,  343* 
f34]  ... 
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ud  on  Tefasal  be  comoiitted  without  bail  till  they  do  so^  allowing  reasonable 
charges. 

And  if  the  person,  who  ought  to  repafr,  &c.  dwell  in  another  county,  the 
justices  of  peace  may  send  the  same  process,  as  if  in  the  same  county,  which 
al/ sheriff,  &c«  shall  execute. 

And  four  justices  of  peace  (one  quorum)  may  use  the  same  methods  for 
repair  of  300  feet  at  each  end  of  bridges  when  out  of  repair,  as  for  Yepair  of 
the  bridges. 

By  the  st.  1  Ann.  18.  justices  at  the  quarter-sessions  shall  lay  such  sum 
OD  each  parish  as  it  hath  usually  been  assessed  at,  which  shall  be  levied  by 
the 'constable  or  other  persons  as  the  justices  shall  direct,  and  by  them  in 
NX  days  paid  to  the  hign  constables,  and  by  tiiem  in  ten  days  to  the  trea- 
forer,  for  repair  of  the  bridges. 

Such  assessment  to  be  levied  by  distress  and  sale,  on  non-payment  in  ten 
days  after  demand. 

By  the  st.  22  H.  8.  5.  justices  of  peace  have  no  authority,  except  of  pub- 
lic bridgea4  not  of  private.     2  kist.  70 1* 

Justices  of  peace  of  the  county  have  no  cognizance  of  the  repair  of  bridges 
Within  a  franchise,  borough,  or  city,  if  there  are  four  justices  there  (one 
quorum).     2  Inst.  702. 

Bat  if  there  are  not  so  many  justices  of  peace  in  the  franchise,  then  the 
justices  of  the  county  shall  inqiiire  of  the  bridges  there,  if  tbe  franchise  be 
not  a  counly  by  itself.     Ibid. 

And  if  it  be  a  county  by  itself,  then  no  remedy  but  by  common  law.  Ibid. 

Justices  of  peace  shall  have  jurisdiction  of  a  comn^on  bridge  in  a  common 
street,  as  a  nuisance,  though  it  be  not  in  a  highway.     1  Sal.  359. 

If  it  be  known  who  ought  to  repair  any  bridge,  by  the  st.  22  H.  8.  5«  the 
justices  of  peace  shall  issue  the  same  process  as  the  justices  of  B«  R*     2 
Inst.  702. 

And  so,  for  rebuilding,  if  necessary,  as  well  as  repairing.     Ibid. 

If  it  be  not  known  who  ought  to  repair,  it  is  well,  for  the  security  of  the 
justices  of  peace,  that  the  grand  inquest  present  the  bridge  in  decay,  &c^ 
€i  auod  neciiur  qm,  <J^c.     2  Inst.  703. 

If  it  be  not  known  who  ought  to  repair,  it  shall  be  at  the  charge  of  the 
eounty.  Sic.     1  Rol.  368.  1.  10.     Vide  ante,  (B  2.) 

And  this  act  of  22  H.  8.  5.  ought  to  be  executed  by  four  jultices  (one  quo- 
rum) or  more.    2  Inst.  703. 

Aiid  it  is  good  to  do  it  by  more,  otherwise  if  one  dies,  or  is  put  out  of  the 
tommisaion,  the  three  others  have  no  other  authority  to  proceed.  2  Inst* 
703. 

It  is  safe,  that  all  proceedings  of  the  justices  of  peace  upon  this  statute 
be  at  the  general  sessions  of  the  peace.     2  Inst.  705. 

[*]The  justices  of  peace  cannot  tax,  without  assent  of  the  constables  or 
inhabitants.     2  Inst.  704. 

And  therefore,  they  ought  at  the  general  sessions,  where  the  constables 
are  present,  to  call  them,  or  by  warrant  sumnion  them,  or  two  inhabitants, 
at  a  certain  place  and  time  for  that  purpose.     2  Inst.  703.  in  marg. 

The  tax  shall  not  be  imposed  upon  the  parish  in  general,  for  then  any  in- 
habitants might  he  distrained  for  the  whole,  but  upon  each  inhabitant  by 
hinaseiL     2  Inst.  704. 

Aud  here  all.  privileges  and  exemptions,  though  by  parliament,  are  taken 
tiray.    Ibid« 
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Every  householder  is  an  inhabitant,  but  not  a  servant,  &c.  though  he  has 
a  personal  residence.     2  Inst.  703. 

Every  one  who  has  a  house  and  servants  there,  though  he  resides  in  ano- 
ther county.     Ibid.  • 

So  a  man  dwelling  in  another  county,  who  occupies  land  there.  3  Inst. 
702. 

So  a  corporation,  which  occupies  land  in  another  county,  is  an  inhabitant 
there.     2  Inst.  703. 

So  an  infant,  who  has  an  house,  or  holds  land  there.     Ibid. 

So  a  man,  who  holds  land  there  in  right  of  his  wife.     Ibid. 

The  collector  of  every  hundred  shall  have  a  roll  indented,  under  the  seal 
of  four  justices  of  peace.     2  Inst.  704. 

The  collector  may  distrain  for  the  tax,  upon  the  land  or  goods  of  the  par- 
ty, at  any  place  within  the  hundred.     2  Inst;  705. 

If  the  tax  be  not  paid  upon  demand,  it  is  a  refusal,  though  it  was  not  ex- 
pressly denied.     Ibid. 

One  of  the  collectors,  with  the  assent  of  the  other,  may  distrain  and  sell ; 
for  that  is  the  distress  of  both.     Ibid. 

The  surplusage  upon  a  sale  shall  be  returned  to  the  owner.     Ibid.  . 

None  can  be  compelled  to  make  a  new  bridge,  where  there  was  not  any 
before,  except  by  act  of  parliament.     2  Inst.  70Y. 

By  1 2  G.  2.  c.  29.  s.  1 3.  no  part  of  the  county  rate  shall  be  applied  to 
repair  bridges,  but  on  presentment  of  the  grand  jury.  • 

And  by  s.  14.  the  quarter  sessions  may  contract  for  their  repairs  for  seven 
years,  at  an  annual  sum. 

By  stat.  14  G.  2.  c.  33.  quarter  sessions  may  purchase  lands  to  build 
county  bridges,  not  exceeding  one  acre  for  each  bridge,  (s) 

[*](C)  SURVEYORS  FOR  THE  HIGHWAY, 
(C  1.)  How  chosen. 

By.  the  st.  2  &  3  Ph.  &  M.  8.  on. Tuesday  or  Wednesday  in  Easter  week, 
and  by  the  st.  22  Car.  2.  12.  on  some  day  in  Christmas  week,  and  by  the 
St.  3  &  4  (or  3)  W.  &  M.  12.  on  26th  December,  unless  it  be  Sunday,  and 
then  the  27th,  the  constables,  churchwardens,  &c.  shall  chuse  two  survey- 
ors for  a  year  to  amend  the  highways  leading  to  market  towns,  who  refus- 
ing shall  pay  20^.  a-piece. 

By  the  st.  3  &  4  (or  3)  W.  &  M.  12.  the  parish  shall  assemble  and  make 
a  list  of  such  inhabitants,  who  have  10/.  per  annum  in  their  own  or  their 
wife's  right,  100/.  personal  estate,  or  farm  30/.  per  annum,  or  if  no  such,  of 


iji)  1  •  The  same  powers  of  procuring  materials  and  remoTing  nnisances  are  giren  to  the 
mrvejon  of  bridges,  as  are  rested  in  the  surveyors  of  highways  by  the  13  G.  3.  c.  78.  ; 
and  aU  the  powers  and  provisions  of  said  act  are   extended  to  bridges,  for  the  purposes   of 
their  amendment  or  alteration.     43  G.  3.  c.  59. — Z.  The  powers  of  the  43  G.  3.  c.  59.  con- 
tained for  the  purchase  of  any  land  or  ground  for  the  purposes  of  said  act,  are  extended  to 
such  building  or  erections  as  may  be  necessary  to  be  purchased,  54  G.  3.  c.  90.-3.  And 
the  provisions  of  said  act  are  also  extended  to  bridges,  &c.  repaired  by  hundreds  or  other 
divisions  of  counties.     Ibid.— 4..  And  these  acts  are  amended  by  55  G.  3.  c.  143.  which  em- 
powers the  surveyors  of  county  bridges,  &c.  with  the   consent  of  two  Justices  of  peace,  to 
take  stones  front  any  quarry  in  such  counties  (except  from  quarries  situated  in  gardens,  &c.) 
makinff  compensation  .for  damages^  ^c.-t5.  Apd  this  act  also  enables  justices  of  peace  to  con- 
tract (or  the  repair  of  county  bridges,  /^c— 6.  Quarter  sessions  may  appoint  justices  to  su- 
perintend occasional  repairs,  52  G.  S.  c.  110.— 7.  Justices  at  seniont  may  contract  for  keep- 
ing in  repair  roads  over  bridgea.    Ibi4* 
[•36] 
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the  Diott  sufficient,  and  return  the  list  to  the  justices  of  peace  at  special 
sessions,  3d  January,  or,  if  Sunday,  the  4tb,  or  m  fifteen  days  after,  of  which, 
ten  days  notice  shall  be  given  to  the  parish ;  and  the  justices  shal]  by  war- 
rant onder  hand  and  seal  appoint  one,  two,  or  more  oj^t  of  such  list  to  be 
suneyors  for  next  year ;  which  nomination  shall  in  six  days  be  notified  to 
the  persons  chosen,  by  the  constable  or  surveyor,  by  leaving  the  warrant 
or  a  copy  at  their  place  of  abode«  And  if  any  refuse  the  ofiice,  they  shall 
ibrfeit  oL  each,  a  moiety  to  the  informer,  a  moiety  to  the  repair  of  the  high- 
way, to  be  levied,  on  the  oath  of  one  witness,  by  warrant  of  two  justices 
•of  peace  by  distress  and  sale,  &c.  And  then  the  justices  shall  nominate 
another  fit  person,  who  on  notice,  &c«  refusing,  forfeits  5L  &c.  And  the 
constables,  churchwardens,  and  surveyors  not  returning  a  list  forfeit  20;, 
each,  to  be  levied,  &c« 

By  stat*  ]  3  G.  3«  c.  78.  on  23d  September  the  constables  and  house* 
holders  assessed  to  public  rates  shall  name  ten  inhabitants,  who  have  each 
lOL  a  year  lands,  or  100/.  personal,  or  occupy  lands  of  30/.  a  year;  or  for 
want  of  such,  the  most  sufiicient  inhabitants ;  and  in  three  days  the  consta- 
ble shall  transmit  a  copy  to  a  justice  near  the  place,  and  shall  deliver  the 
ori^nal  to  the  special  sessions  for  the  highways,  next  after  Michaelmas 
quarter  session,  and  shall  in  three  days  give  personal  notice,  or  leave  no- 
tice in  writif^  to  the  persons  named.  Justices  to  give  ten  days  notice  of 
their  special  sessions,  and  to  name  what  surveyors  they  think  fit  from  the 
lists,  if^  they  think,  them  qualified  ;  if  npt,  from  other  substantial  inhabitants 
or  occupiers  of  lands  living  within  three  miles  of  the  place,  in  the  county. 
Constables  to  give  persons  appointed  notice,  by  serving  the  warrant  in  three 
days.  If  he  accepts,  he  is  surveyor  for  the  year  ensuing.  Justices  to  give 
them  a  charge.  Person  named  in  the  list,  not  Accepting,  if  appointed,  in 
six  days,  forfeits  51.  Person  not  in  the  list,  l>ut  appointed,  not  accepting, 
forfeits  50s.  No  person  serving  can  be  again  appointed  (without  consent) 
in  three  years  from  such  appointment  and  service. 

If  no  list  returned,  or  if  the  person  appointed  refuse,  the  justices  shall 
at  that  or  a  subsequent  sessions,  in  a  month,  appoint  another  person  lo  be  sur- 
veyar,  with  salary  out  of  forfeitures,  not  exceeding  one  eighth  of  a  six« 
penny  assessment* 

If  constable  does  not  make  list  and  return  it  and  the  duplicate,  and  give 
the  notices,  and  serve  the  warrants,  and  return  the  amount  of  the  assess- 
menf<,  if  required,  he  forfeits  40;.  for  every  default. 

[*3^.  2.  If  surveyor  with  salary  is  appointed,  a  substantial  inhabitant  shall 
be  appointed  his  assistant ;  if  he  refuses  to  accept,  he  forfeits  50;. ;  and  so 
another,  under  like  forfeiture ;  and  then  a  third,  who  shall  have  those  two 
fortVitores,  and  further  salary,  if  necessary.  Assistant  serving,  cannot  be 
appointed  assistant  in  three  years  from  his  first  appointment,  without  con- 
sent. 

S.  3.  surveyor  .with  salary,  not  residing  in  the  place,  shall  give  bond  to 
account;  and  so  by  st.  13  G.  3.  c.  84.  s.  65.  shall  treasurer  and  surveyor  of 
turnpike. 

S.  4.  assistant  is  to  assist  in  calling  in  and  attending  the  statute-duty,  in 
collecting  compositions,  &c.  and  assessments,  making  and  serving  notices, 
to  account  for  money  received  lo  surveyor,  or  in  default  forfeits  double  val- 
ue; and  for  every  wilful  neglect  of  dul^,  forfeits  from  51.  to  40;.  shall  pay 
sums  above  40«.  on  surveyor's  order  in  writing.  Surveyor  not  responsible 
for  money  not  received  by  him,  ur  paid  by  his  order. 

S*  5.  two-thirds  of  the  parish-meeting  may  a^^ree  with  a  person  of  skill 
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to  be  suireyor,  with  a  salary,  and  return  his  name,  with  the  list,  to  the  jus 
tices :  who  may,  if  they  think  proper,  appoint  him,  and  allow  him  the  salary 
agreed  on,  to  be  raised  as  the  rormer. 

If  surveyor  dies,  or  becomes  incapable,  the  justices  may  appoint  another, 
and  allow  him  the  salary. 

S.  55.  justices  of  corporations  shall  not  allow  salary  to  surveyor  appointed 
by  them,  unless  approved  by  two-thirds  of  town-meeting. 

S.  71.  justices  shall  give  every  surveyor  appointed  an  abstract  of  this  act, 
and  the  clerk  to  have  Bd.  for  it. 

S.  86,  87,  88.  this  act  extends  not  to  Bristol,  Whitechapel,  or  Wapping; 
nor  to  the  commissioners  of  sewers. 

The  magistrates  are  not  bound  to  appoint  surveyors  from  the  list  of  per- 
sons returned  to  them  under  this  statute,  if  in  their  opinion  the  persons  are 
not  qualified  ;  but  they  may  appoint  other  persons  pf  the  parish  who  are 
qualified,     H.  37  Geo.  3.  7  T.  R.  169. 

By  stat.  13  G.  3.  c.  84.  s.  44.  turnpike  trustees  shall  swear  themselves 
worth  40/.  per  annum  in  hindsy  &c.  or  800/.  personal  estate,  or  heir  apparent 
to  a  person  worth  80/.  per  annum,  or  forfeit  50/. 

S.  46.  keeper  of  public  house  shall  not  be  a  trustee  or  oflicer  of  turn- 
pike ;  but  he  may  farm  the  toll,  if  he  employs  a  collector  not  incapacitated* 

S«  49,  50.  if  a  sufficient  number  of  trustees  do  not  appear  at  any  meeting, 
the  clerk  may  fix*  and  give  ten  days  notice  of .  another.  And  no  meeting 
shall  be  adjourned  for  more  than  three  months  ;  no  business  done  before 
ten  in  the  morning,  nor  adjournment  made  to  any  hour  after  two  in  the  af- 
ternoon, (i) 

[*](C2.)  Their  authority  and  power. — To. provide  labourers. 

By  the  st.  2  &  3  Ph.  &  M.  8.  every  person  for  every  plowland  in  pasture 
or  tillage  he  occupies  in  the  same  parish,  and  .every  one  keeping  a  draught, 
or  plough,  shall  send  a  cart  with  horses,  &c«  and  all  necessaries,  and  two 
able  mea  with  the  same,  at  every  day  and  place  appointed  for  amendment 
ofthe  highways,  on  pain  of  lO^.  for  every  draught:  and  every  other  house- 
holder, and  every  ..cottager  or  labourer  shall  (unless  he  be  a  yearly  hired 
servant)  by  himself  or  sufficient  labourer,  work  every  day,  &c.  on  pain  of 
12d.  per  diem  ;  but  if  a  carriage  is  thought  needless  by  the  surveyor,  every 
person  shall  send  two  labourers  each  day  for  every  carnage,  on  pain  of 
12^^.  per  man.  And  the  leet,  or  in  default,  the  justices  of  peace  at  the 
quarter  sessions  may  fine  all  offences,  and  the  clerk  of  the  peace,  &c.  shall 
make  estreats,  indented  of  the  fines,  and  deliver  one  part  to  the  constable 
and  churchwardens  of  the  parish,  the  other  to  the  high  constable,  &c. 
who  may  levy  by  distress,  and  if  no  distress,  or  he  pay  not  in  twenty  days, 
be  shall  pay  double.  And  the  high  constable  shall  yearly  account  to  the 
constable  and  churchwardens  of  the  parish  on  pain  of  40^.  and  the  con- 
stable and  churchwardens  may  call  him,  or  their  predecessor,  to  account 
before  two  justices  of  peace  (one  quorum),  who  may  commit,   till  all  ar- 


(0  1.  Magistrates  are  not  bound  to  choose  surreyors  of  the  highway,  from  the  list,  return- 
ed under  st.  13Geo.'3.  c  78.  a.  ].  7  T.  R.  169. — 2.  And  no  appeal  lies  to  the  quarter  sea- 
lions,  against  allowance  of  the  accounts  of  the  surveyors  of  the  highways  under  st.  IH  Geo. 
8.  c.  78.  6  T.  R.  6S9.  Id.  70). — 3.  Road  surveyors  are  only  protected  by  the  provisions 
of  the  highway  act,  when  -acting  bona  fidt»  13  ELast,  300. — 4.  And  the  sufficiency  of 
amends  paid  into  court,  under  the  highway  act,  by  road  surveyors,  in'  an  action  brought 
against  them,  cannot  be  questioned.     ]3  East,  200. 
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rear»  paid,  but  shall  allow  Zd.  per  pound  for  the  collection,  and  12J.  per 
pound  to  the  clerk  of  the  peace,  or  steward  of  the  ieet,  and  all  fines  shall 
go  to  the  repair  of  the  highway* 

Bv  the  st.  18  £1.  10.  a  person  (not  in  London)  rated  to  the  subsidy  5/. 
in  goods,  or  40s.  in  lands,  shall  find  two  labourers  in  the  highway  while  so 
rated,  if  not  otherwise  chai^eable  by  any  former  law,  but  as  a  cottager. 

And  a  person,  having  a  plowland  of  tillage  or  pastuie  in  several  parishes, 
shaH  find  a  cart,  &c.  in  the  parish  where  he  dwells,  as  if  all  in  the  same 
parish ;  but  if  several  plowlands  in  several  parishes,  he  shall  find  for  each, 
as  if  in  the  parish  where  he  dwells. 

By  the  st.  22  Car*  2.  1 2.  where  the  usage  is  to  carry  gravel,  &c.  on  horses, 
&c.  the  inhabitants  shall  send  in  such  horses,  &c.  instead  of  teams ;  and 
for  default  of  working  in  the  highway,  every  labourer  shall  forfeit  18<^., 
every  horse  and  man  3*.,  every  cart  and  two  men  10*.  for  every  day,  for 
repair  of  the  highway,  to  be  levied,  on  proof  before  the  next  justices  of 
peace  by  one  witness,  by  distress  and  sale,  ike. 

But  they  may  also  be  indicted,  for  this  was  an  indictable  offence  before 
this  statute.     Vid.  2  Bur.  832.  834. 

By  the  st.  7  &  8  W.  3.  29.  a  person  having  50/.  per  annum  in  woodland, 
or  any  other  land,   shall  be  deemed  to  have  a  plowland  within  the  said 

The  justices  of  peace,  &c.  ought  to  appoint  particular  days  for  working 
in  the  highway ;  for  it  is  not  sufficient  to  say,  six  days  between  such  a  time 
and  such  a  time.     R.  1  Sal.  357. 

So,  an  indictment  for  not  working  ought  to  shew  the  particular  days  ap« 
pointed.     Ibid. 

[*]Bat  if  particular  days  are  not  appointed  for  working  in  the  highway,  a 
parishioner  is  not  bound  to  work  th/ere.     Ibid,  (u) 


(«)  The   13  Geo.  3.  c.  78.  contained  sev-eral  provisions  (a.  34  to  53.)  In   respect  to  tile 
statute  doty  or  proportion  in  which  the  inhabitante  and  occupiers  of  lands,  &c.  within  the 
lespectiTe  parishes,  &c.  should  be  charg^eable  to  repairs  ;  but  this  act  was  amended  in  these 
respects  by  the  34  Geo.  3.  c.   74.  which  enacts  that  the  surveyor,  together  with  the  inhab- 
itants and  occupiers  of  lands,  &c.  within  each  parish,  township  or  place,  shall,  at  proper 
seasons  in  every  year,  use  their  endeavours  for  the  repair  o{  the   high  ways «  and  shall  be 
char^able  thereunto  as  follows,  viz.  every  person  keeping  a  waggon,  cart,  wain,  plough,  or 
tumbrel,  and  three  or  more  beasts  of  draught  used  to  draw  the  same,  shall  six  days  in  every 
year  (if  so  many  shall  be  found  necessary)  to  be  computed  from  Michaelmas  to  Michaelmas, 
send  on  evdry  day,  and  at  every  place,  to  be  appointed  by  the  surveyor  for  amending  the 
highways  in  such  parish,  &c.  one  wain,  caK,  or  carriage  furnished  after  the  custom  of  the 
country,  with  oxen,  horses  or  other  cattle,  and  all  other  necessaries,  and  also  two  able  men 
widi  socb  wain,  &c.  which  duty  so  performed  shall  excuse  every  such  person  Irom  his  duty 
in  such  parish,  iic.  in  respect  of  all  lands,  &c.  not  exceeding  the  annual  value  of  50/.,  which 
he  shaU  occupy  therein  ;  and  every  person  keeping  such  team,  draught  or  plough,  and  occu- 
pying in  the  same  parish,  Uc.  lands  of  the  yearly  value  of  50/.  beyond  the  said  60/.  in  respect 
whereof  eoch  team  duty  shall  be  performed  ;  and  every  such  person  occupying  lands,  &c.  of 
the  yearly  value  of  50/.  in  any  other  parish  besides  that  wherein  he  resides ;  and  every 
ether  person  not  keeping  a  team,  &c.  but  occupying  lands,  &c.  of  the  yearly  value  of  50/.  in 
any  parish,  &c.  shall  in  like  manner  respectively  and  for  the  same  number  of  days,  find  and 
tend  one  wain,  cart,  or  carriage  furnished  with  not  less  than  three  horses,  or  four  oxen  and 
cue  horse,  or  two  oxen  and  two  horses,  and  two  able  men  to  each  wain,  &c.  and  in  like  man- 
ner for  every  50/.  per  annum  respectively  which  such  person  shall  occupy ;  such  wains,  &c. 
to  be  employed  by  the  surveyor  in  the  repairing  the  highways  within  the  parish,  &c.  where 
inch  land*,  &c.  shall  lie  :  And  every  person  who  shall  not  l^eep  a  team,  &c.  but  shall  occu- 
py h>nda^  &c.  under  the  yearly  value  of  50/.  in  the  parish,  &c.  where  he  resides,  or  in  any 
otfa«r parish,  &c. ;  and  every  person  keeping  a  team,  &c.  and  occupying  lands,  <&c.  under 
tfae  yearly  value  of  50/.  in  any  other  parish  than  that  wherein  he  resides,  shall  pay  \o  th« 
iBfreyor  in  Ilea  of  auch  duty  the  sums  following,  viz.  for  every  20#.  of  annual  value  of  such     , 
kais!&a,  oae  penny  for  every  day's  statute  duty  which  shall  be  required,  not  exceeding 
i^dlr§  io  every  y«ar  5  and  every  person  shall  in  like  manner  pay  one  penny  for  every  20t- 
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[*](C  3.)  For  what  time. 

By  the  st.  3  &  3  Ph.  &:  M*  8.  constable  and  churchwardena,  at  the  e1cc< 
tion  of  surveyors,  shall  appoint  four  days  before  Midsummer  (and  by  the  st< 


of  the  annual  raltie  of  the  lands,  &c.  which  he  shall  occupy  in  any  such  parish,  &c.  above 
the  annual  valae  of  50/.  and  less  than  100/.,  and  so  for  every  20«.  of  the  intermediate  an- 
nual value  of  the  lands  ivhichhe  shall  occupy,  and  which  shall  fall  short  of  the  further  in* 
crease  oi  50i.  for  each  day's  statute  duty  which  shall  be  required.     But  it  is  provided   that 
no  person  keeping  such  team,  &c.  and  performing  duty  with  the  same  in  the  parish,  &c. 
where  he  resides,  and  not  occupying  lands,  &c.  within  the   same  of  the  yearly  value  of  30/. 
shall  be  obliged  to  send  moro  than  one  labourer  wilh  such  team,  &c.     And  by  s.  2.  every 
person  who  shall  not  keep  a  team,  draught,  or  plough,  but  shall  keep  one  cart  or  more,  and 
one  or  two  horses  or  beasts  of  draught  only,  used  to  draw  in  such  carts,  shall   be  obliged  to 
perform  his  statute  duty  for  the  like  number  of  days  with  such  carts,  &c.  and  one  labourer 
to  attend  each  cart,  or  to  pay  for  the  lands,  £:c.  which  he  shall  occupy  according  to  the 
above  rate,  at  tho  option  of  the  surveyor  ;  and  every  person  \\ho  shall  keep  a  coach,  post- 
chaise,  chair,  or  other  wheel-carriage,  and  not  keep  a  team,  &c.  nor  occupy  lands,  &c.  of 
the  annual  value  of  50/.  in  the  parish,  &c.  where  he  shall  leside,  shall  pay   to  the  surveyor 
one  shilling  in  respect  of  every  day's  statute  duly  for  every  horse  which  he  shall  draw  in 
any  such  carriage,  or  shall  pay  according  to  the  value  ot.thc  lands,  &c.  which  he  shall  occu- 
py according  to  the  above  rate,  at  the  option  of  the  surveyor.     And  if  any  of  the  said  teams, 
&c  shall  not  be  thought  needful  by  the  surveyor  on  any  of  the  said  days,  then  every  such 
person  shall,  on  receiving  notice  as  therein  directed,  send  unto  said  work,  for  every  one  to 
spared,  three  able  men,  or  pay  to  the  surveyor  4s.  .6d.  in  lieu  thereof,  at  the  option  of  th« 
surveyor ;  and  all  such  persons  shall  bring  with  them  such  shovels,  spades,  picks,  mattocks, 
Smd  other  tools  and  instruments  as  are  proper  for  the  purposes  aforesaid  ;  and  such  persons 
■■  and  carriages  shall  perform  such  work  for  eight  hours  in  every  of  said  days  within  said  par- 
ish, &c.  or  in  carrying  materials  from  any  other  parish,  &c.  :  and  if  any  labourer  or  driver 
ahfldl  be  insufficient,  or  shall  refuse  to  work,  tho  surveyor  is  thereby  authorized  to  discharge 
every  such  team,  Slc*  and  recover  from  the  owner  such  forfeiture  as  if  the  same  had  not  been 
sent.     But  this  statute  (s.  4  and  5.)  empowered  the  justices  to  exempt  poor  persons  from  the 
payment  of  such  rates,  and  also  (by  s.  6.)  aolhorized  them  in  certain  cases  to  require  the 
performance  of  the  statute  duty  in  kind.     So  much  of  the  13  G.  3.  c.  78.  s.  38.  and  34  6.  3. 
c.  74.  8.  3.  as  allowed  persons  to  compound  at  certain  rates  for  the  performance  of  the  stat- 
ute duty,  is  repealed  by  the  44  G.  3.  c.  52.  which  enacts  that  any  person  liable  to  perform 
statute  duty  by  sending  one  or  more  teams,  draughts  or  ploughs,  with  men,  horses,  or  oxen, 
shall  and  may  compound  for  the  same,  by  paying  to  the  surveyor  of  highways  (at  the  time  and 
in  manner  in  the  13  G.  3.  c.  78.  mentioned)  such  sum  as  the  justices  of  peace  for  the  limits 
wherein  the  parish,  &c.  is  situate,  or  the  major  part  of  them  at  their  special  sessions,  to  be 
held  in  the  fir»t  week  after  Michaelmas  quarter  sessions  in  every  year,  shall  adjudge  to  be 
reasonable,  not  exceeding  ]2««  nor  less  than  3«.  for  each  team  for  each  day ;  and  in  default 
of  their  adjudging  the  same,  then  the  sum  of  6i.  ;  and  for  each  cart   with  two  horses,  or 
beasts  of  draught,  not  exceeding  8«.  nor  less  than  3f.,  and  in  default  of  their  adjudging  the 
same,  the  sum  of  4s, ;  and  for  each  cart  with  one  horse  or  beast  of  draught,  not  exceeding 
6«.  nor  less  than  24.,  and  in  default  of  their  adjudging  the  same,   the  sum  of  3/.^The  54  6. 
2*  c.  109.  recites  the  13  G.  3.  c.  78.  and  that  the  assessments  which  are  authorized  by  that  act 
are  not  sufficient  for  the  purposes  to  which  the  same  are  directed  to  be  applied  ;  and  there- 
iore  provides,  that  further  assessments  in  addition  to  those  under  13  G.  3.  c.  78.  may  be  or- 
dered by  the  justices  at  sessions  for  the  repair  of  highways,  &c.     Notice  of  the   application 

for  such  assessment  to  be  given.    Id.  s.  2.— Rate  of  such  assessment  limited.     Id.  s.  3 

Surveyors  of  highways,  by  authority  of  two  justices  may  require  a  composition  in  money  in- 
stead of  the  statute  duty.  Id.  s.  4.<i»Justices  at  sessions  to  fix  the  rates  of  such  composition. 
Ibid — Persons  to  have  option  of  compounding  for  the  whole  instead  of  part  of  statute  duty. 
Ibid — Sfale  according  to  which  persons  liable  to  pay  money  instead  of  statute  duty  shall 

contribute  with  relation  to  annual  value  of  lands,  &c.  occupied  in  parish,  Sic,     Id.  s.  5 In 

what  proportions  persona  keeping  coaches,  &c.  and  not  keeping  teams.  Sic,  nor  occupying 
50/.  per  annum  shall  pay  in  respect  of  every  day's  statute  duty.     Id.  s.  6. — Penalty   for  le- 

fusinp,  Ac.  to  perform  statute  duty  in  kind  when  duly  summoned.     Id.  s.  7 ^Justices,  &c. 

in  cities,  &c.  to  execute  this  act  as  well  as  justices  in  counties.     Id.  s.  8 Former  acts  to  be 

in  force,  save  so  far  as  altered  hereby.  Id.  s.  9.— The  55  G.  3.  c.  68.  s.  6.  recites  the  54  G. 
3.  c.  109.  8.  6.  and  that  certain  other  matters  relative  to  the  highways  are  to  be  done  by 
justices  of  peace  at  their  special  sessions  to  be  holden  in  the  week  next  after  the  Michael- 
mas quarter  sessions  $  and  that  the  time  for  holding  the  Michaelmas  quarter  sessions  had 
been  altered  by  the  54  G.  3.  c.  84.  to  the  first  week  after  the  1  Ith  of  October  ;  and  there- 
fore enacts  that  justires  may  act  at  their  special  sessions  in  the  week  aftex  Michaelmas,  as 
formerly  in  the  week  after  Michaelmas  quarter  sessions* 
[*40] 
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5  EI.  13.  six  days)  for  amendment  of  the  highwajs,  and  give  notice  of  the 
days  in  the  church  the  Sunday  after  Easter :  and  every  carriage  and  labourer 
Bhall  work  eight  hours  everyday,  unless  licensed  by  one  of  the  surveyors. 

By  the  st.  22  Car.  2.  13.  it  is  sufficient,  if  the  highways  be  amended  be-! 
fore  St.  Luke's  day,  though  not  before  Midsummer. 

Sar^'eyors  shall  appoint  six  days  for  work  in  the  highway,  with  regard  to 
the  season  of  the  year  and  weather,  and  giving  notice  publicly  some  con*, 
▼enient  time  before  the  several  days. 

By  the  st.  1  Geo.  52.  justices  of  peace  at  their  special  sessions  may  order 
great  roads  to  he  first  amended,  and  at  what  time,  and  in  what  manner  to  be 
done,  to  which  the  surveyors  are  to  conform. 

[*]And  surveyors  shall  summon  teams  and  labourers  to  come  in  at  the 
fiist  seasonable  days  the  year  shall  afford,  and  shall  repair  such  as  the  jus- 
tices, or,  in  their  default,  as  they  think  needful  in  the  first  place* 

(C  4.)  To  provide  materials. 

By  Ae  st.  5  El.  13.  surveyors  may  take  rubbish  in  any  quarry  of  a  parish, 
if  ready  digged  ;  and  if  no  such,  may  dig  in  the  several  ground  of  a  parish- 
ioner (not  his  house,  garden,  orchard  or  meadow)  for  gravel,  sand,  or  cin- 
ders for  highway,  without  licence,  so  as  he  dig  but  one  pit,  not  above  ten 
yatrds  over^  and  in  a  month  after  fill  it  up,  at  the  charge  of  the  parish,  on 
pain  of  five  marks  for  every  default  to  the  owner  by  action  of  debt,  &c. 

Justices  cannot  make  an  order  to  dig  over  all  an  estate,  and  leave  it  to 
the  discretion  of  the  surveyor  where ;  they  must  fix  on  the  particular  part. 
1  B.  M.  377. 

They  must  award  satisfaction  to  the  owner,  as  well  as  the  occupier.  Ibid. 

They  must  specify  what  kind  of  materials  cannot  be  found  in  the  waste 
grounds:  for  they  cannot  dig  in  private  grounds  (for  all  kinds  of  materials, 
merely)  because  some  kind  of  materials  are  not  to  be  found  in  wastes,  if 
other  proper  may.     Ibid. 

They  cannot  try  the  materials  in  private  soil ;  they  should  previously 
know,  or  have  reasonable  prospect  of  finding  them.     Ibid. 

By  St.  13  G.  3.  c.  78.  s.  27,  23.  and  13  G.  3.  c.  84.  s.  61.  surveyor  may 
take  refuse  stones  of  any  quarry  in  his  own  parish  without  owner^s  consent, 
but  not  to  dig ;  and  he  may  in  any  common  ground  or  river,  in  his  own  par- 
ish (or  any  other,  leaving  sufficient  for  themselves)  get  gravel,  &c«  or  gather 
stones  in  his  parish,  without  satisfaction,  but  satisfaction  for  damage  done  ; 
owner's  consent  must  be  had  to  gather  stones,  or  licence  from  a  justice. 
This  extends  not  to  stones  thrown   up  by  the  sea  called  beach. 

Cap.  78.  s.  79.  If  sufficient  materials  cannot  be  had  in  common  grounds, 
surveyor  may  search  in  inclosed  grounds  in  his  own  parish,  or  by  licence 
from  two  justices  in  special  session  in  other  parishes,  and  to  take  what  he 
thinks  necessary,  making  satisfaction  ;  if  they  cannot  agree,  to  be  settled 
by  one  Justice.  Clay  may  be  got  where  any  other  materials  may,  and  may 
l>e  burnt  on  any  conrmion  ground.  Materials  must  not  be  taken,  if  owner 
gives  notice  he  shall  want  them  to  repair  roads,  without  an  order  of  two 
jostices,  after  hearing. 

S.  31*  Surveyor  shall  fence  in  holes  made  in  getting  materials,  whilst 
open;  if  no  materials  found,  to  fill  it  up,  and  cover  it  with  turf,  in  three 
days;  if  materials  found  in  fooirteen  days  after  digging  enough,  to  fence, 
slope,  or  fill  up ;  in  twenty  days  after  appointment,  to  fill  up  or  slope  all  holes  " 
not  likely  to  be  used ;  if  likely  to  be  used,  to  fence  them  with  posts  and  ^aib, 
•0  pata  o(  \%s.  for  every  default ;  and  if  he  neglects  it  for  six  days  afteif^ notice 
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from  a  jostice,  the  owner,  or  a  commoner,  to  forfeit  from  10/.  to  40*.  for 
every  neglect. 

S.  .^2.  Materials  for  another  parish  must  be  carried  between  Ist  April 
and  let  November,  or  in  hard  frost. 

S.  33.  Persons  digging  materials,  whereby  bridge,  mill,  building,  [*]dam, 
highway,  ford,  mines,  or  tin-worics,  may  be  endangered,  forfeit  from  5/.  to 
205. 

S.  50.  If  sufficient  materials  cannot  be  cot  by  statute-duty,  surveyor  may 
contract  for  the  same,  at  a  meeting  to  be  held  on  ten  days  notice.  Survey- 
or not  to  be  concerned  in  contract,  without  licence  from  a  justice,  under 
penalty  of  10/.  and  incapacity  to  be  surveyor. 

By  st,  13  G.  3.  c.  84.  s.  36.  turnpike  surveyor  may  contract  for  materi- 
als ;  to  have  no  share  in  the  contract  without  licence,  on  pain  of  10/.  and  in- 
capacity. 

S.  70,  71.  He  may,  with  the  approbation  of  trustees,  apply  the  tolls  and 
statute-duty  in  the  execution  of  the  powers  in  the  highway  acts,  for  provid- 
ing materials,  enlarging,  turning,  stopping  up  and  selling  roads,  making 
drains,  cutting  trees  and  hedges,  and  calling  out  the  labourers  (for  the  pro- 
portion of  labour)  as  the  parish  surveyors  may,  making  the  same  satisfaction 
for  materials  and  damages  as  they  ought  to  make. 

(C  5.)  To  remove  obstructions. — ^Watercourse. 

By  the  st.  5  El.  1 3.  surveyors  may  turn  a  watercourse  out  of  the  highway 
into  any  ditch  of  another's  several  ground  adjoining  to  the  highway,  as  they 
'think  meet. 

By  the  st.  18  El.  10.  if  a  bank  be  between  the  highway  and  ditch,  the  sur- 
veyors, &c.  may  make  sluices  through  the  bank  to  let  the  water  out  of  the 
highway  into  the  ditch. 

By  the  st.  1  Geo.  59.  if  any,  who  ought  to  scour  ditches  or  watercourses, 
near  an  highway,  neglect  for  thirty  days  after  notice  by  the  surveyors,  or 
leave  the  earth  eight  days  after  scouring,  he  shall  forfeit  2s.  6fi.  for  ,every 
eight  yards  of  ditch  not  scoured,  on  the  oath  of  the  surveyor  before  justices 
at  the  quarter  sessions,  and  for  other  offence,  a  sum  not  exceeding  5/.  nor 
under  205.,  to  be  levied  by  distress  and  sale,  &c. 

By  stat.  1 3  Geo.  3.  78.  s.  8.  occupiers  of  lands  shall  make  and  scour 
mitficient  ditches,  drains,  and  watercourses,  and  lay  bridges  atcart-ways,  &c« 
and  occupiers  of  land  where  the  waters  used  to  pass,  shall  scour,  &c.  on 
pain  of  lOf.  on  ten  days  notice,  (x) 

(C  6.)  Trees,  hedges,  &c. 

By  the  st.  5  EI.  13.  ditches,  fences,  &c.  shall  be  scoured,  repaired,  and 
kept  low,  and  trees  and  bushes  growing  in  a  highway  shall  be  cut  [*]dowQ 
by  the  owner  of  the  ground,  that  the  way  may  be  open  : — and  by  the  st. 
18  El.  10.  upon  pain  of  10s.  for  every  default. 


(x)  1.  S.  12.  The  surveyor  is  to  view  all  bi&rhways,  and  ifany  naisaoce,  to  give  personal 
notice,  or  leave  notice  in  writing  at  the  place  of  abode,  and  if  not  removed,  ditches  cleaned, 
bridges  made  or  mended,  \iedges  pruned^  (trees  are  not  Mentioned  in  this  sect.)  in  twenty 
days,  he  is  to  do  it ;  and  the  person  neglecting,  forfeits  }d.  per  foot  of  the  ditch  not  cleaned 
or  hedges  pruned,  besides  the  charges  ;  and  on  non  jpayment,  to  apply  to  a  justice,  who,  on 
proof  of  notice  as  aforesaid,  and  of  the  work  done  by  surveyor,  and  the  charge,  he  shall  be 
repaid  on  demand  ;  or  in  default,  it  shall  be  levied  as  other  penalties  in  the  art. — ?.  6.  14. 
^here  (be  ditches.  &c.  are  insufficient,  new  ones  may  be  made  by  surveyor^  by  order  of  one 
justice,  through  an^  lands,  making  bridges,  forconvenient  enjoyment  of  the  luids^  and  aat* 
isfaction  for  the  damage,  to  be  settled  as  getting  matehalt. 
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And  bj  the  st.  1 8  £1.  10.  the  oceupier  of  ground  adjoining  to  the  grounds 
ikeit  an  highway,  shall  scour  his  ditches  when  needful,  that  the  water  from 
Ihe  highway  may  have  passage  over  the  grounds  next  adjoining,  on  pain  of 
l^d.  per  rood  not  scoured. 

Aad  none,  in  scouring  a  ditch,  shall  throw  the  soil  into  the  highway  lead- 
ing to  a  market  town,  and  let  it  lie  there  six  months,  on  pain  of  12df.  per 
load. 

By  the  St.  3  &  4  (or  8)  W.  &  M.  13.  the  owners  or  occupiers  of  land  shall 
scour  ditches,  drains,  &c.  next  an  highway,  carry  away,  the  earth  taken 
thence,  lay  sufficient  trunks,  bridges^  &c.  where  cartways  are  in  their 
grounds,  in  ten  days  after  notice  from  the  surveyor,  on  pain  of  5^.,  to  be  lev- 
ied by  distress  and  sale,  on  proof  by  one  witness  before  two  justices  of  the 
peace,  a  moiety  to  the  informer,  a  moiety  to  the  repair  of  the  highway. 

And  shall  cut  down,  &c.  any  tree,  bush,  &c.  in  an  highway,  not  twenty  feet 
broad,  in  ten  days  after  notice  by  the  surveyor,  on  pain  of  5^.,  to  be  levied, 
&c*  And  shall  keep  their  hedges  pruned  right  up  from  the  roots,  and  not 
permit  trees  to  hang  over  the  highway,  &c. 

And  the  surveyors  after  view,  &c.  shall  give  notice  the  next  Sunday  in 
the  church,  and  if  not  removed  in  thirty  days,  shall  in  thirty  days  re- 
move, &c. 

And  the  surveyors,  if  need  is,  may  make  new  ditches,  &c.  tn  the  lands 
next  to  an  highway,  and  keep  them  cleansed,  and  enter  the  land  for  that  pur- 
pose, (y) 

(C  7.)  Rubbish,  dung,  &c. 

By  the  st.  3  &  4  (or  3)  W.  &  M.  IS.  none  shall  lay,  in  an  highway,  not 
twenty  feet  brOad,  any  stone,  timber,  straw,  dung,  ^c.  by  which  it  shall  be 
annoyed,  on  pain  of  55.,  to  be  levied  by  distress  and  sale,  on  proof  by  one 
witness  before  two  justices  of  peace,  a  moiety  to  informer,  a  moiety  to  re-, 
pair  of  the  highways :  and  the  owners  or  occupiers  of  lands  next  the  high-. 
way  shall,  in  ten  days  after  notice  by  the  surveyor,  remove  such  nuisances, 
and  take  them  to  their  own  use,  on  pain  of  5s.  to  be  levied,  &c.  And  the 
jarreyors  the  next  Sunday  after  view  of  any  annoyances,  &c.'  shaH  give  no- 
tice in  the  church  after  sermon,  and  if  [^]not  removed  in  thirty  days  after, 
shall  in  thirty  days  remove  them,  and  dispose  of  them  for  the  repair  of  the 
highways,  and  be  reimbursed  their  charges  as  any  justice  of  peace  shall 
think  fit  to  allow,  on  oath  of  such  notice,  &c.  to  be  levied,  &c. 

By  the  st.  7  &  8  W.  3.  29.  if  any  be  convicted  by  the  oath  of  one  witness, 
or  view  of  a  justice  of  peace,  of  an  olTence  in  pulling  down,  drc.  any  post, 
stone,  or  bank,  &c.  for  securing  any  horse  or  foot  causeway,  he  forfeits  30$. ; 
i  moiety  to  the  discoverer,  and  a  moiety  for  repair  of  the  highway,  to  be  lev- 
ied, &c. 


(y)  Bj  itat.  13  O.  3.  c.  78.  s.  6.  no  tree  or  «farab  to  stand  in  a  highwaj,  within  fifteen  feet 
eftbe  centre,  on  pain  of  lOi.  after  ten  daja  notice,  except  for  ornament,  or  shelter  of  the 
liaoK,  buildinip,  or  conrt-yard  of  the  owner. — 2»  S.  7.  Possessors  of  land  next  adjoining  shall 
cot  their  hedges,  and  cat  down  or  lop  trees  growing  in  or  near  their  fences,  that  sun  and 
wind  be  not  excluded  (except  trees  for  ornament)  ;  if  not,  on  ten  days  notice  from  a  surrey- 
«r,  he  is  to  complain  to  justice,  who  shall  summon  possessor  to  appear  at  a  petty  sessions, 
^^  dtall  order  them  to  be  cut  in  such  manner  as  may  best  answer  tlie  purposes  :  if  not 
dene  on  ten  days  notice,  he  forfeits  2*.  for  every  twenty-four  feet  of  hedge,  and  2#.  for  every 
tree;  andthe  surveyor  is  to  do  it,  and  possessor  to  pay  for  it,  besides  the  penalties,  to  be  lev- 
ied hj  warrant  of  one  justice. — 3.  S.  13.  Hedges  to  be  pruned  only  from  the  last  of  Sep- 
tember to  the  last  of  March.  None  are  obliged  to  sell  timber  trees  in  hedges,  unless  when 
(he  road  is  ordered  to  be  enlaiged ;  or  to  cut  oaks  in  the  highway,  but  ia  April,  May,  or 
Jaae,  Bpd  other  trees  in  December,  January,  February,  or  March. 
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Bj  St.  1 3  G.  3.  c*  78.  8.  9.  wboerer  lays  stone,  timber,  straw,  izc.  in  high- 
way, or  leaves  the  earth  of  ditohes,  so  as  to  obstruct,  five  days  after  notice, 
for  every  offence,  forfeits  10^. 

And  by  s.  10.  if  it  is  within  fifteen  feet  of  the  centre,  and  not  removed  iu 
five  days  notice  from  the  surveyor,  or  any  person  aggrieved,  any  person 
may  take  it  for  his  own  use. 

S.  11.  Whoever  sets  waggon,  cart,  carriage,  plow,  or  instrument  of  hus- 
bandry, in  highway  (except  to  unload)  so  as  to  obstruct,  forfeits  for  every 
offence  lO^. 

S.  63.  Collector  of  tolls  on  a  bridge  shall  not  keep  alehouse,  on  penalty 
of5/.   . 

S.  64.  Person  making  fence  on  highway  not  turnpike,  within  fifteen  feet 
of  centre,  or  breaking  up  soil,  or  turning  plow  or  harrow  within  fifteen  feet 
where  the  road  is  formed,  and  the  breadth  marked  with  certainty,  and  is  not 
above  thirty  feet,  forfeits  40f.  to  informer :  and  surveyor  may  take  down  the 
fence  at  offender's  expence,  and  one  justice  may  levy  forfeiture  and  expen- 
ces  by  distress. 

By  stat.  13G.  3.  c.  84.  s.  37.  turnpike  sur^'eyor  suffering  rubbish,  &c« 
to  lie  within  ten  ket  of  the  middle  of  the  road  for  four  days,  forfeits  40^. 

S.  38.  Person  making  fence  within  thirty  feet,  or  breaking,  soil,  or  turn- 
ing plough  or  harrow  within  fifteen  feet  of  centre  of  turnpike-road,  forfeits 
40^.  to  the  informer;  and  five  trustees  may  take  down  the  fence  at  ofiend- 
er^s  expence,  and  one  justice  may  levy  the  expeuces  and  forfeiture  on  oath, 
by  distress. 

(C  8.)  To  enlarge  highways. 

By  the  st.  Wint.  13  Ed.  1.  5.  highways  from  market  to  market  shall  be 
enlarged,  and  no  bushes,  &c.  on  200  feet  on  one  side  or  other« 

By  the  st.  3  &  4  (or  3)  VV.  &  M.  12.  surveyors  shall  make  the  highway 
to  a  market  town  eight  feet  wide  at  least,  and  as  near  as  may  be,  even  and 
level ;  and  no  horse  causewsfy  shall  be  left  less  than  three  feet  wide. 

By  the  st«  8  &  9  W.  3.  16.  justices  of  peace  at  the  quarter  sessions,  being 
five  at  least,  may  enlarge  any  highway,  not  taking  in  above  eight  yards,  so  as. 
not  to  pull  down  a  house,  or  take  the  ground  of  a  garden,  orchard,  court,  or 
yard ;  and  may  impannel  a  jury  to  assess  on  oath  the  >  damage  to  the  owner, 
&c*  of  the  ground  taken  in,  not  above  twenty-five  years  purchase,  and  for 
making  a  new  ditch,  &c.  on  payment  whereof  to  the  owner,  or  leaving  it 
with  the  clerk  of  the  peace,  the  said  ground  shall  be  the  public  highway. 

But  the  justices  of  peace  shall  first  summon  the  owner  to  appear  at  [*](h^ 
next  quarter  sessions,  and  the  owner  may  cut  down  within  eight  months  all 
timber^  &c.  on  the  ground  so  taken  in,  or,  in  his  default,  the  justices  may 
order  the  selling,  and  account  for  the  same. 

And  the  owner  may  appeal  to  the  judge  at  the  next  assizes,  who  may 
affirm,  or  reverse  and  give  costs,  to  be  levied  by  distress  and  sale,  &c. 

And  the  justices  of  peace  may  make  a  rate  not  exceeding  Gd.  per  pound 
to  pay  the  purchase,  to  be  levied,  on  non-payment  in  ten  days  after  demand, 
by  distress  and  sale,  &c. 

And  after  an  inquisition  for  enclosing  part  of  an  highway,  on  an  ad  quod 
damnum^  any  maiy  appeal  to  the  next  quarter  sessions,  whose  determination, 
or  the  filing  and  recording  the  return  of  inquisition  by  the  clerk  of  the  peace, 
if  no  appeal  shall  be  final. 

By  the  same  st.  8  &  9  W.  3.  16.  justices  of  peace  at  the  special  sessions 
may  order  surveyors  to  erect  posts,  &c.  at  cross  ways,  who  neglecting  for 

f*45] 


Surveyors  for  the  highway.  47 

y}ree  months,   forfeit  10$.  to  be  levied  by  distress  and  sale,  or  warrant  of 
tDj  jasttce  of  peace  for  erecting  such  post,  &c. 

B)  Stat.  13  G.  3.  c.  78.  s.  15.  every  public  cart  way  leading  to  a  market 
towD,  shall  be  twenty  feet  wide  at  least,  and  every  public  horseway  or  draft- 
irajr  of  eight  feet  at  least. 

S.  16,  17,  18.  Two  justices  may  order  roads  to  be  widened,  or  diverted 
aod  turned,  but  not  to  exceed  thirty  feet  in  breadth,  nor  to  pull  down  buil- 
ding, nor  take  ground  of  garden,  park,  paddock,  court,  or  yard  ;  satisfaction 
to  be  made  by  surveyor  under  the  direction  of  the  two  justices  taking  the 
view ;  if  they  cannot  agree,  the  two  justices  to  certify  to  the  quarter-session?, 
aod  ou  proof  of  fourteen  days  notice,  tliey  shall  impanucl  a  jury  who  shall 
settle  it,  but  not  above  forty  years  purchase  ;  and  on  payment  or  tender,  or 
leaving  it  with  the  clerk  of  the  peace,  if  the  owner  cannot  be  found,  or  re- 
fuses to  accept,  it  shall  be  deemed  a  highway.  Money  may  be  raised  by 
assessment  by  order  of  quarter  sessions,  not  exceeding  6  J.  in  the  pound  in 
one  year :  the  old  road  to  be  stopped  up,  and  the  land  sold  by  the  surveyor 
subject  to  fight  of  passage  to  any  house,  ^c.  which  cannot  be  accommodat- 
ed by  the  new ;  but  mines  and  minerals  are  reserved  to  the  former  owner. 
The  costs  shall  be  borne  by  surveyor,  if  the  verdict  is  for  more  money  than 
be  offered ;  if  for  less,  by  the  party  refusing  to  accept  it. 

This  extefids  to  roads  raiione  /enurce;^  and  on  disobedience  to  the  order 
of  the  justices,  the  party  may  either  be  proceeded  against  summarily- by  the 
statute,  or  by  indictment.     Cowp.  648. 

S.  19.  Two  justices  may  turn  a  road  with  consent  under  hand  and  seal  of 
the  owner  of  the  new  one  \  persons  aggrieved  may  appeal  from  this,  or  from 
inquisition  on  ad  quod  damnum^  to  quarter  sessions,  who  shall  finally  deter- 
Biioe  ;  old  road  not  to  be  stopped  till  new  one  finished  ;  where  a  road  has 
been  turned  above  twelve  months,  and  no  suit  or  prosecution,  the  new  one 
diall  be  deemed  the  road. 

The  slat.  34  Geo.  3.  c.  74.  s.  7.  continues  the  provisions  of  this  act,  ex- 
cepting in  the  instances  specifically  mentioned. 

S.  20.  Common  land  lying  between  the  fences  of  the  old  road  shall  not  be 
inclosed ;  if  not  common  land,  and  it  exceeds  thirty  feet,  and  is  under  fifty 
feet  in  breadth,  satisfaction  shall  be  made  to  the  owner  for  what  it  exceeds 
thirty  feet ;  if  it  exceeds  fifty  feet,  or  lies  through  the  [^Jopen  field  of  anoth- 
er, Uie  owner  of  such  adjoining  land  shall  have  the  land  of  the  old  highway, 
paying  the  surveyor  for  thirty  feet. 

S.  21.  Footways  changed,  the  damage  to  be  settled  by  two  indifferent 
persons,  or  a  third  chosen  by  them. 

S.  22.  Where  highways  are  diverted,  justices  may  stop  up  unnecessary 
Ugfaways,  and  sell  the  soil.(a?) 

m 

{x)  1.  The  power  of  two  justices,  under  13  Geo.  3.  c.  78.  s.  ]6.  to  order  any  highway  te 
be  widened,  extends  to  roads  repairable  raiione  tenura.  Cowp.  648.*— 2.  The  justices  may 
proceed  for  disobedience  of  their  order,  under  I3  Geo.  3.  c.  78.  either  summarily  or  by  tn- 
^iklmcot.  Cowp.  648. — 3.  An  order  of  magistrates,  under  st.  13  Geo.  3.  c.  78.  for  turning 
a  rood,  m list  pursue  the  form  prescribed  therein  ;  therefore,  unless  it  states  the  exact  length 
aad  breadth  of  the  new  road  set  out,  it  is  a  nullity.  1  Easl,  64.-4.  Widening  an  existing 
highway  is  not  equivalent  to  setting  out  a  new  one.  8  East,  394.-— 5.  An  old  highway  can- 
nc^tbe  stopped  up,  under  st.  13  Geo.  3.  c.  78.  s.  19.  before  a  new. one  is  set  out.  8  East, 
S&4.-i^.  Where  a  road  is  stopped  up  by  order  of  justices,  and  anew  one  is  substituted, 
pautty  over  the  ground  of  a  stranger  and  partly  over  an  accustomed  road,  that  is  a  sufficient 
compltance  with  13  Geo.  3.  c  78,  provided  the  n^w  road  convey  the  public  to  the  samo 
piace  as  the  old  one  did.  1  Mars.  261.  5  Taunt.  634. — 7.  Where  road  trustees,  after  turn- 
ip a  road  orer  private  grounds,  have  the  power  of  summoning  a  jury,  no  notice  to  iho  land- 
'Hr,  to  asfcas  a  cexnpensation  for  the  damage  done  to  him,  &c.  such  inquisition,  &c.  will  be 

[*46] 


48  CHIMIN. 

[*](C  9.)  To  make  ratesf. 

By  the  st.  3  &  4  (or  3)  W.  &  M.  12.  justices  of  peace  at  the  special  ses- 
sions, on  oath  of  a  sum  expended  for  materials,  &c.  or  two  of  them,  may  bj 
warrant  cause  a  rate  to  be  made  on  the  inhabitants,  &c«  pursuant  to  the 
poor's  rate,  to  be  levied  hy  distress  and  sale,  &c. 

And  justices  of  peace  at  the  quarter  sessions,  being  satisfied  that  the 
highways  cannot  be  otherwise  repaired,  may  order  an  assessment  not  ex- 
ceeding 6rf.  per  pound  of  real,  and  for  20/.  of  personal  esiate,  on  the  inhab- 
itants rateable  to  the  poor,  for  repair,  &c.  which  on  non-payment  in  ten 
days  after  demand,  shall  be  levied  by  distress  and  sale,  &c»  And  the  jus- 
tices of  peace  at  any  quarter-sessions  may  redress  any  person  a^rieved* 

By  the  st.  7  &  8  W.  3.  29.  if  a  vill,  &c.  using  to  repair  its  own  ways,  after 
a  rate  of6J.  inthe  pound,  cannot  sufficiently  repair  them,  the  justices  of 
peace  at  special  sessions  may  order  the  whole  parish  to  repair. 

So,  by  the  st.  1  Geo.  52.  justices  at  quarter-sessions  may  order  an  assess- 
ment, &c.  before  all  the  labourers,  &c.  have  done  their  work. 

The  order  must  shew,  that  the  statute  labour  is  not  sufficient.  Strange, 
315. 

It  must  not  be  on  the  occupiers  of  land  only,  for  others  are  equally  liable* 
Ibid. 

Order  to  make  a  rate  on  other  parishes,  because,  that  parish  not  suffi- 


set  aside,  unless  it  clearly  appears  on  the  face  of  the  proceedings,  that  notice  was  given.     7 
T.  R-  363. — 8.  Whore  an  order  of  justices,  for  diverting  and  turning  a  road,  recites  that  they 
had  viewed  the  new  road,  and  found  it  to  be  in  good  condition  and  repair,  held  to  be  a  suffi- 
cient  certificate  thereof,   under  13  Geo.  3.  c.  79.8.  19.     1  Mars.  261.     5  Taunt.  634. «- 
9.  The  depositing  the  certificate  with  the  clerk  of  the  peace,  is  a  sufficient  enrolment,  with- 
in 13  Geo.  3.  C.78.  s.  19.     1  Mars.  261.     5  Taunt.  634. — 10.  The  quarter  sessions  are  not, 
under  any  circumstances,  bound  to  receive  an  appeal  against  an  order  of  magistrates  turn- 
ing or  stopping  up  a  road,  unless  ten  dajrs  notice  has  been  given,  pursuant  to  st.  13  Geo.  3. 
c.  78.  8.  19.     7  T.R.  81. — 11.  Even  admitting  that  the  term  ^^  proceeding,^'  as  used  ia 
stat.  13  Geo.  3.  c  78.  s.  19.  means  proceeding  under  an  order,  yet  the  party  is  to  be  consi- 
dered as  aggrieved  from  the  time  he  knew  that  the  road  was  actually  obstructed  ;  and  the 
knowledge  of  a  servant  is  that  of  his  master,  unless  the  master  deny  that  he  knew  of  it.     2 
East,  213. — 12.  It  seems  that  the  term  ^^  pioceeding,''  in  st.  13  Geo.  3.  c:  78.  s.  19.  giving 
an  appeal  against  an  order  for  stopping  up  a  road,  as  used  as  descriptive  of  some  legal  pro- 
cedure similar  to  order;  so  that  the  appeal  must  be  made  at  the  next  sessions  after  the  or- 
der made,  if,  Ac.  and  not  from  the  actual  obstruction  of  the  road.     2  East,   2l3.— 13.  An 
appeal  against  an  order  for  stopping  a  road  was  given  by  stat.  ***  to  the  party  grieved  by  any 
such  order  or  proceeding,  at  the  next  quarter  sessions  after  such  order  made,  or  proceedings 
had,''  &c.     The  appeal  must  be  to  the  sessions  next  after  the  order  made,  though  no  notice 
of  the  order  was  received  by  the  appellant.     3  East,  151. — 14.  An  order  is  made  by  two  jus- 
tices, under  the  stat.  13  Geo.  3.  c«  78.  for  diverting  and  turning  a  public  highway ;  and  af- 
terwards a  second  order,  for  stopping  it  up.     There  is  time  sufficient  for  the  party  grieved  to 
appeal  to  the  next  sessions,  if  you  reckon  from  the  first  order,  but   not  if  Irom  the  seconc*. 
The  time  is  to  be  computed  from  the   second.      3  M.   &   S.  459.— 15.  Sect.    19  of  st. 
13   Geo.   3.  c.'  78.  directs  that  when   any  highway  hath   been  diverted   above  twelve 
months,   &c.   if  a  new  highway   hath   been   made   in   lieu  thereof,  &:c.   and  the   same 
hath    been    acquiesced  in,    &c.    every   such   new   highway   shall  from    henceforth    be 
the     public    highway.      *^ Henceforth"   is    not  to  be  read  ^^thenceforth;"    so   that  tho 
clause  is  retrospective  only.     8  T.  R.  133. — 16.  This  section  of  the  statute  has  only  a  re- 
trosptctivt  view,  and  refers  alone  to  those  roads  which  had  been  diverted  at  the  time  of  pass- 
ing the  act.     8  T.  R.  133.     Persons  liable  to  repair  the  old  road  are  liable  to  repair  the 
new  ;  and  so  by  slat.  13  Geo.  3.  c*  84.  s.  63.  as  1o  turnpike  roads  turned.— 17    And  now  by 
55  G.  3,  c.  68.  justices  of  peace  at  special  sessions  may  divert,  &c.  public  highways,  bri^. 
dlcMrays,  and  foolwajs,  and  stop  up,  &c.  unnecessary  highways,  &c.     Ibid.     Notice  to  be 
iueerted  in  newspapers  and  affixed  to  church  door,  &c.     Order  returned  to  the  quarter  ses- 
sions, and  there  couljrnied  and  enrolled.     Ibid.     Persons  injured  by  any  such  order,  &c.  may 
appeal  to  quarter  sessions.    Ibid,     ii'  no  appeal  or  order  confirmed,  proceedings  conclustve. 
ibid. 
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cieat,  good  ;  though  it  does  not  appear  whether  it  was  made  before  the  six 
days  work  done  or  not.     Fort.  327, 

Bj  stat.  13  G.  3.  c.  78.  s.  16.  two  justices  in  case  of  agreement,  or  quar^ 
ter-sessions,  may  grant  6cf.  assessment  to  pay  for  enlai^ng  highways. 

S.  30.  On  application  and  oath  of  surveyor,  of  the  sums  expended  or 
wanted  for  huying  materials,  direction  posts,  bridges,  watercourses,  and 
salaries,  justices  4n  special  sessions  may  order  assessment  not  exceeding  6c?. 
in  the  pound. 

S.  45,  46.  Quarter  or  special  sessions,  if  satisfied  that  highway  cannot  be 
amended  by  statute  duty,  may  (on  a  week's  notice  at  church)  grant  assess- 
ment for  repairing  them.  But  this  assessment,  with  the  former  for  buying 
materials,  &c.  shall  not  exceed  9t/.  in  the  pound,  nota ;  the  assessment  for 
enlargii^  not  included. 

S.  48.  Surveyor's  duty  is  to  collect  monies  within  the  year,  to  keep  bookd 
ofthe  receipt  and  expenditure,  for  what,  and  to  whom  ;  of  monies  due  ;  of 
tools,  materials,  &:c.  provided ;  and  shall  produce  it<i  and  the  assessments 
made,  at  a  parish  meeting,  within  fifteen  days  before  special  session  after 
Michaelmas  ;*and  carry  them  to  a  justice  on  a  day  to  be  then  agreed  on, 
before  said  special  session,  and  verify  it  on  oath,  if  required.     Justice  may 
allow  account,  or  postpone  it  to  special  sessions,  who  may  allow,  on  the  ar- 
iicies  objecied.  to  by  the  justice  being  verified  by  proper  evidence,  or  dis- 
allow.    Accounts  allowed  or  disallowed  to  be  transmitted  to  churchwarden 
or  overseer,  to  be  kept  for  the  parish.     Surveyor  to  deliver  duplicate^  and 
also  all  money,  tools,  &c.  to  new  surveyor,  who  may  recover  all  sunis  due, 
as  the  former.     Surveyor  not  providing  books,  or  not  entering  accounts  or 
lists,  or  [*]delivering  them  and  duplicate,  forfeits  from  5/.  to  40*.  ;  not  pay- 
ing or  accounting  for  money  remaining,  forfeits  double^     Surveyor  dying,  his 
execator  must  account,  under  the  same  penalties.     Surveyor  pays  justices^ 
clerks   1j.  for  appointment  and  charge,  6c2«  for  bond,   Is*  for  account  and 
oath.     Whoever  takes  more,  forfeits  10/. 

No  appeal  lies  to  the  quarter  sessions  against  the  allowance  of  the  sur* 
veyor's  accounts.     6  T.  R.  629.  701. 

S.  51.  Surveyor  for  any  neglect  of  duty  not  specified,  forfeits  from  5/.  to 
1j.  at  the  discretion  of  justice  or  justices  having  jurisdiction. 

S.  68.  Assessment  not  paid  ten  days  aAer  demand  may  be  levied  by  dis- 
tress, by  warrant  of  one  justice  ;  on  default  of  distress,  the  party  committed 
till  assessment  and  costs  paid. 

(C  10.)  To  restrain  carriages.^--This  is  omitted  in  the  st.  6 

Anne  29. 

By  the  st.  22  Car.  2.  12.  the  owner  of  a  waggon,  &c.  (if  not  employed  for 
carr}'ing  hay,  straw,  corn  (unthres-hed),  or  about  husbandry,  or  for  coals, 
chalk,  timber  for  shipping,  materials  for  building,  stones,  ammunition  for 
the  king's  service,)  travelling  in  the  highway  with  above  five  horse  beasts  at 
length, unless, by  pairs,  shall  forfeit  for  every  offence  40*.  a  third  to  the  sur- 
veyor, a  third  to  the  poor,  a  third  to  the  informer,  to  be  levied  by  distress 
and  sale,  &c.  on  warrant  to  the  high  constable  or  other  officer. 

By  the  st.  3  &  4  (or  3)  W'.  &  M.  12,  the  justices  of  peace,  at  quarter 
sessions  at  Easter  yearly,  shall  set  the  prices  of  land-carriage,  and  certify 
them  to  the  mayor,  or  other  chief  officer  of  every  market  to^n  ;  and  a  car- 
rier taking  more  forfeits  to  the  party  grieved  d/.,  to  be  levied  by  two  jus- 
tices of  peace,  by  distress  and  sale,  &c. 
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By  the  St.  7  &  8.  W.  3.  39.  the  owner  of  a  wa^on,  &c.  (not  employed 
ut  supra  by  the  st.  22  Car.  2.  12.)  drawn  with  more-  than  eight  .horses,  or 
eight  oxen  and  a  horse,  or  six  oxen  and  two  horses,  or  six  horses  and  two 
oxen,  or  four  oxen  and  four  horses,  which  shall  draw  in  pairs  in  double 
dhafts,  or  a  pole  between  as  coaches,  shall  forfeit  40^.  only  for  every  offence, 
two-thirds  for  the  highway,  a  third  to  the  informer,  to  be  levied  by  distress 
of  one  of  the  horses  or  oxen  by  the  constable,  surveyor,  or  overseer,  and  on 
nonpayment  in  three  days  with  charge,  &c.  by  sale.  And  the  penalty  shall 
be  levied  by  warrant  of  one  justice,  &c.  and  paid  to  the  surveyor  only,  who 
shall  account  for  it  on  oath  at  the  special  sessions,  and  pay  it  only  to  the 
parish  where  the  ofience  was*  And  any  person  compounding  with  or  taking 
of  a  waggoner,  &c«  any  cum  of  money  by  way  of  reward,  &c.  for  any  offence 
.  against  this  statute,  forfeits  40/.,  a  moiety  to  him  who  sues,  a  moiety  for  the 
repair  of  the  highway. 

By  the  st.  6  Ann.  29.  if  above  six  horses  or  beasts  in  length  forfeits  5/.,  a 
moiety  to  the  surveyor,  a  moiety  to  to  the  prosecutor,  if  an  inhabitant,  to  be 
levied,  Sit. 

By  the  st.  9  Ann.  1 8.  any  person  may  seize  any  or  all  the  bbrses  or  beasts 
of  the  offender,  and  deliver  them  to  the  parish  officer,  who  on  non-payment 
in  three  days,  by  warrant  of  one  justice  may  sell,  Jzc.  %U  supra. 

[*lBy  the  st.  5  Geo.  12.  the  owner  shall  forfeit  all  horses,  &c.  in  a  wag- 
gon K>r  hire  above  six,  and  in  a  cart,  &c.  above  three. 

[By  St.  13  G.  3.  c.  78.  ss.  56,  57. 

Wagons  with  9  inch  wheels  to  be  drawti  by  8  horses. 

6  inch  rolling  9  inches  7 

6  rolling  6         -         -  6 

Less  than  6         -        -  -  5 

Carts  with  9  inch  wheels,  to  be  drawn  by  5 
6  -  -  -  4 

Less  than  6  «  ->  -  3 

Carriages  on  16  inch  wheels  or  rollers,  any  number. 
For  every  horse  above  the  number,  owner  forfeits  5/.,  driver  not  owner 
lOs.,  to  informer.  Information  before  justice  must  be  in  three  days^  ac- 
tion in  one  month,  and  informer  must  give  notice  on  the  day  the  ofience 
is  committed  of  an  intention  to  complain.  If  offender  Hves  remote,  jus- 
tice may  dismiss  complaint,  and  leave  informer  to  his  remedy  by  action. 

S.  58.  Michaelmas  quarter  sessions  may  license  an  increased  number  of 
horses,  up  hills,  or  in  roads  not  turnpike. 

S.  59.  Justices  may  stop  proceedings,  on  oath  of  credible  witnesses,  that 
a  carriage,  by  reason  of  snow  or  ice,  could  not  be  drawn  by  the  number  of 
horses  allowed. 

Number  is  not  limited  for  One  stone,  rope,  piece  of  metal  or  timber,  or 
the  king's  artillery  or  ammunition. 

Two  oxen  to  be  considered  as  one  horse*  So  also  by  st.  13  Geo.  3.  c. 
84.  67. 

By  st.  13  Geo.  3.  c.  84.  five  trustees  of  turnpike  may  erect  weighing 
engine;  and  for  weights  exceeding  the  foMowing,  for  the  carriage  and 
loading — 

Summer.  Winter. 

Tons.  Cwtr    Tons.  Cwt. 
Waggon,  16  inch  rollers,  8     0  7     0 

9  inch  rolling  16,  -  6  10  6     0 

9  inch,  -  6     0  5  10 
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6  iochroHkig  11, 


6  inch. 

Waggons  less  than  6  inch, 

Cart  9  inch, 

6  inch, 

Less  than  6, 

From  Ist  May  to  last  October,  snmmer;  the  rest  winter* 


5  to  5     0 


4     5  3   15 

3   10  3     0 

3     0  2  15 

2  12  2     7 

1    10  17 


over-weight,  -^2    6  >per  cwt. 


(This  by  14  Geo.  3.  c,  82.) 

S.  2.  Keeper  of  gate  at  engines  to  weigh  alt  loaded  carriages  ttiat  he  has 
reason  to  suspect,  on  penalty  of  5/. 

S.  3,  4.  Trustee,  creditor,  clerk,  treasurer,  or  surveyor,  may  oblige  car- 
riage to  go  back  300  yards  to  be  weighed,  tendering  1*.  Turning  [*jplaces 
to  be  m&de  within  300  yards  of  engine.  List  of  such  persons  at  each  en- 
gine. Driver  refusing  to  return,  forfeits  40^.  and  any  person  may  drive 
carnage  back. 

S.  6.  These  weights  extend  not  to  carriages  employed  in  husbandry  only, 
or  carrying  only  manure,  hay,  straw,  fodder,  or  com  unthreshed.  Where 
lime  or  manure  is  allowed  to  pass  toll-free,  or  for  less  toll,  the  carriage  and 
loading  may  be  weighed,  and  pay  for  overweight.  (And  by  1 4  G.  3.  c.  82* 
they  shall  not  be  weighed.) 

S.  7.  Quarter  sessions,  on  complaint  of  one  justice,  two  creditors,  or  two 
trustees,  may  summon  clerk,  surveyor,  and  treasurer  of  turnpike,  to  shew 
cause  next  sessions  why  engine  should  not  be  erected,  and  order  it  to  be 
erected  ;  and  trustees  shall  erect  it  forthwith^  and  tret^surer  p^y  for  it  out 
of  the  tolls. 

S.  8.  Where  two  turnpike  roads  meet,  they  may  join  for  an  engine. 

S.  9.  25.  No  composition  for  carriages  with  wheels  less  than  six  inches 
broad,  and  unless  the  fellies  and  tire  lie  flat. 

S.  10.  Person  unloading  goods  before  they  come  to  the  engine,  or  load- 
ing after  they  have  passed  it  from  carriage  or  horse  belonging  to  or  bor- 
rowed by  the  carrier,  to  avoid  the  20s.  per  hundred  weight  toll ;  or  if  he 
diall  so  unload,  in  order  to  carry  considerable  quai^tities  of  goods  through 
Ibe  same  day,  and  thereby  pay  less  toll  than  if  they  had  not  been  so  un- 
loaden ;  an  conviction  before  one  justice,  on  oath  of  one  witness,  owner 
forfeits  5/.,  driver?  not  owner,  shall  be  conimitted  to  house  of  correction  for 
one  month. 

S.  1 1 .  Driver  turning  out  of  road  to  avoid  weighing,  if  owner,  forfeit? 
firoiD  5/.  to  20«. ;  not  owner,  50s.  to  10^. 

S.  13,  14,  15,  16.  18,  19,20,  21.—: 

Waggons  with  9  inch  wheels  may  J  ^^^       j^j,,^  ^^  y^ 
have  8  horses  j  ^ 

6  6  rising  4  inches       7 

less  4  in  a  yard  (with      5 

carts  9  5  permission  of        6 

6  4  trustees  and  5 

less  ."  quarter-sessions)  4 
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Cari^iages  with  16  inch  rollers,  any  number. 

In  deep  snow  and  ice,  any  number. 

On  road  where  there  is  a  weighing  engine,  any  number. 

Horses  in  9  inch  carriages  to  draw  in  pairs,  except  an  odd  hOrse,  or  not 
more  than  four;  for  every  offence  owner  forfeits  5/.  (driver,  not  owner,) 
20*.  to  the  informer.  Prosecution  before  justice  must  be  commenced  in 
three  days,  action  in  one  month,  and  notice  given  to  the  driver  on  the 
day  of  the  offence.  If  offender  lives  remote,  justice  may  dismiss  complaint, 
and  leave  informer  to  his  remedy  by  action. 

Horses  in  carriages  with  wheels  under  nine  inches  shall  not  draw  in  pairs, 
except  with  six  inch  wheels  authorized  by  turnpike-meeting,  and  carriages 
with  two  horses  only.     J^ota  ;  no  penalty  here  mentioned. 

Persons  acting  as  driver  with  more  horses,  or  with  carriage  not  marked, 
fioiy  be  carried  before  one  justice,  and  forfeits  from  5/.  to  \0s. 

S.  59.  Justices  in  Wales  may  augment  the  number  of  horses  at  Michael- 
mas quarter-sessions. 

[*jS.  17.  Taking  off  horses,  or  altering  distance  of  wheels  before  coming 
to  gate,  forfeits  5/.  before  justice,  one  witness. 

S.  22,  Trustees  may  mitigate  high  (prohibitive)  tolls  as  to  six  inch  wheel- 
ed carriages,  so  as  not  to  take  more  than  for  waggons  drawn  by  four,  and 
carts  drawn  by  three  horses.  (And  by  14  G.  3.^c.  82.  within  ten  miles  of 
iiOndon  may  ipitigate  these  tolls  for  all  carriages.) 

S.  23.  Trustees,  &c.  to  take  one  half  more  than  the  tolls  imposed,  for 
parrow  wheeled  carriages,  ^nd  after  Michaelmas  1776,  double  toll. 

S.  24,  25.  No  exemption  from  toll  by  virtue  of  former  acts  to  be  claimed, 
iinless  for  six  inch  wheels,  (except  for  carriages  used  in  husbandry  only  ;  and 
unless  the  fellies  and  tire  lie  flat. 

..  S.  26.  Carriages  on  sixteen  inch  rollers  toll  free  for  one  year,  and  by  14 
G.  3.  c.  82.  for  five  years,  and  then  pay  only  half  toll. 

S,  27.  Chaise  marine,  coach,  landau,  berlin,  chariot,  chaise,  chair,  calash, 
hearse,  carriage  with  the  king's  ammunition  or  artillery,  carriage  with  one 
horse  or  two  oxen,  and  nine  inch  wheeled  carriage,  with  one  piece  of  stone, 
metal,  timber,  or  rope  not  included. 

S.  28.  Persons  taking  advantage  of  any  exemption  fraudulently,  shall  for- 
feit from  5/.  to  40;, 

S.  29,  30.  Trustees  at  a  meeting  on  a  month's  notice  may  reduce  tolls, 
with  consent  of  five-sixths  in  value  of  the  creditors  ;  and  advance  the  tolls 
again. 

S.  31.  Trustees  on  a  month's  notice  may  let  the  tolls  to  the  best  bidder; 
if  he  takes  more  or  less  tolls  than  directed,  he  forfeits  5/.  and  the  contract  : 
pther  gate-keeper  fprfpits  405. 

S.  34.  No  side-gate  shall  be  erected  but  by  nine  trustees,  on  twenty-one 
days  notice ;  and  no  person  shall  pay  at  cross  or  side-gate,  unless  be  goes 
J  00  yards  on  the  turnpike  road,  or  (by  14  G.  3.  c.  57.)  except  specified  iu 
gome  former  statute. 

S.  35.  Person  subscribing  to  turnpike  may  be  sued  for  non-payment. . 

S.  51.  If  trustees  erect  turnpikes  contrary  to  their  power,  quarter-sessions 
may  summaiily  determine,  and  order  sheritf  to  remove  them. 

S.  52,  53.  Mortgagee  in  possession  of  turnpike,  shall   account  on  oath, 
an  fourteen  days  notice,  on  pain  of  10/.  to  be  recovered  before  one  justice 
and  applied  to  the  roads,  and  if  he  keeps   possession  after  he  has  received 
what  IS  dup,  he  forfeits  double  the  surplus  received,  and  treblecosts. 

f*nl'  '^  Sate-kceper  dies,  twQ  trustees  may  appoint  an9ther  till  next 
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meeting.  Gate-keeper  removed,  refusing  to  deliver  possession  of  house, 
kc.  in  two  days,  or  the  wife  of  one  dead  in  four  days,  one  justice  may  order 
constable  to  turn  them  out,  and  put  the  new  one  in  possession« 

S.  45.  55*  Clerks,  treasurers,  &c.  shall  deliver  up  accounts  and  paper, 
on  Ceo  days  notice  from  five  trustees,  or  forfeit  20/.  and  gate«keeper's  ac- 
cooiit  for  money  unaccounted  for  on  pain  of  bl.  to  be  recovered  before  one 
justice*    . 

S.  56.  Gate-keeper  shall  not  be  removed  as  a  pauper,  unless  actually 
chargeable.  No  settlement  gained  by  gate-keeper,  or  renting  tolls  and  res- 
ideace.     Tolls  and  toll-house  not  rateable. 

S.57.  Gate-keeper  suffering  carriage  with  too  many  horses,  or  without 
name^  &g.  and  not  informing  in  a  week,  forfeits.  40^. 

["^^S.  60.  No  toll  to  be  paid  for  carriages  solely  employed  in  carrying 
matertala  to  repair  the  highway. 

S.  66.  A  table  of  tolls  shall  be  put  at  every  turnpike,  and  trustees  shall 
see  that  the  weighing-engines  are  in  order. 

S.  69.  From  Michaelmas  1 776,  the  tire  shall  be  coQnter  sunk,  so  that  the 
nails  shall  not  rise  above  the  surface,  which  shall  be  quite  flat. 

St.  16  G.  3.  c.  39.  repeals  the  clause  in  13  G.  3.  c.  84.  relating  to 
coanterainking  the  nails  ;  and  enacts  that  six  inch  tire  of  wheels  not  devia- 
Hog  moretbaa  one  inch  from  a  flat  surface  shall  be  deemed  flat. 

The  act  13  G.  3.  c.  84.  except  such  parts  as  have  been  varied,  altered  or 
repealed,  by  any  subsequent  acts  of  parliament,  and  except  so  much  thereof 
as  gives  an  additional  term  of  five  years  to  acts  for  repairing  particular  turn- 
pike roads,  shall  be  taken  to  extend  to  all  acts  of  parliament  which  have  been 
made  since  the  time  of  passing  that  act,  and  which  shall  hereafter  be  made, 
for  amending  and  repairing  any  turnpike  roads  within  England.  St.  31  G. 
3.C.  21.] 

(C  IL)  To  present  ojBfences. 

By  the  st.  5  El.  13.  the  surveyor,  within  a  month  after  an  oflence  against 
the  St.  2  &  3  Ph.  &  M.  8.  or  this  act,  shall  present  it  to  the  next  justice  of 
the  peace  on  pain  of  405.  who  shall  certify  it  to  the  next  quarter-sessions,  on 
pun  of  5/.  where  the  justices  of  peace  may  enquire  and  fine  for  the  same, 
as  tbey  think  meet.— ^o  by  the  st.  22  Car.  2.  12.  within  a  month  after  anj 
default,  &c. 

By  the  at.  22  Car.  2.  12.  surveyors  and  constables  shall  put  all  acts  in 
force  for  the  repair  of  the  highway  in  execution,  on  pain  of  paying,  if  con- 
vkted  of  neglect  before  any  justice  of  peace  by  one  witness,  or  view  of  the 
jostice,  what  the  justice  shall  impose  not  exceeding  40^.  to  be  levied  by  war- 
rant, &c.  to  the  high  constable,  &c.  by  distress  and  sale,  &c.  for  repair  of  the 
highway* 

By  the  st.  3&4(or3)  W.  &M.  12.  surveyors,  in  fourteen  days  after 
efllce  accepted,  and  every  four  months  after,  shall  view  all  roads,  bridges, 
&c.  in  the  parish  to  be  repaired  by  the  parish,  and  present  on  oath  the  con- 
dition he  finds  them  in,  on  pain  of  5L  unless  he  be  excused  by  two  justices 
of  peace.  And  at  the  special  sessions,  &c.  shall  make  presentment  on  dath, 
kc»  and  shall  give  account  of  what  money  received,  and  how  disposed  of, 
and  the  residue  deliver  to  the  next  surveyors,  on  pain  of  double  the  value, 
to  be  levied,  &c.  And  the  surveyors,  for  every  neglect  against  this  act, 
fihah  forfeit  40^.  to  be  levied,  &:c. 

So  by  the  st.  1  Geo.  52.  surveyors  shall  view,  &c.  and  give  account  in 
irritioe  on  oath  of  the  defects  of  the  highways,  and  of  the  neglects  of  labour- 
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ers  and  of  those  who  ought  to  find  labourers  or  teams,  &c.  on  the  same 
pain  as  is  for  refusing  the  office. 

[By  stat.  13  G.  3.  c.  78.  s.  60.  and  stat.  13  6.  3.  c.  84.  s.  68.  owner's 
name  and  abode  shall  be  painted  in  laige  legible  letters,  on  conspicuous 
part  of  waggon,  &c.  and  on  doors  of  coaches,  &c.  let  to  hire  ;  and  waggons, 
&c.  travelling  stages,  shall  have  common  stage  waggon ;  and  person  using 
it  without,  or  painting  false  inscription,  forfeits  bL  to  20«. 

[*]S.  61.  and  bj  stat.  13  G.  3.  c.  84.  s.  40.  Driver  riding  in  his  waggpn, 
unless  some  other  on  foot  or  horseback  to  guide,  or  he  has  reins  to  conduct 
the  horses,  or  who  by  negligence  hurts  any  person,  or  goes  on  the  other  side 
the  fence,  or  is  so  distant  that  he  cannot  direct,  or  by  negligence  interrupts 
the  passage,  or  driver  of  empty  wa^on  who  refuses  to  make  way  for  coacb, 
&c.  or  loaded  carriage  ;  whoever  drives  a  coach  let  for  hire,  without  name 
or  refuses  to  discover  owner's  name,  forfeits  on  conviction  before  one  justice, 
by  confession,  view  or  oath,  20«.  if  owner,  I0«.  if  not ;  or  commitment 
for  one  month,  or  till  payment ;  and  may  be  apprehended  without  warrant, 
to  be  carried  before  ju^ce  ;  if  he  refuses  to  discover  his  name,  may  be  com- 
mitted for  three  months,  or  proceeded  against  by  description,  without  name. 
S.  62.  Two  justices  may  hold  special  sessions  when  they  please,  giving 
notice  to  the  other  justices  in  the  limits.] 

(C  12.)  Presentment  upon  view  of  a  justice  of  peace. 

By  the  st.  5  El.  13.  any  justice  of  peace  on  his  own  knowledge  may,  in 
the  open  general  sessions,  make  presentment  of  an  highway  out  of  repair, 
or  any  offence  against  this  act,  or  the  st.  2  &  3  Ph.  &  M.  8.  which  shall  have 
the  efiect  of  a  presentment  by  twelve  men  ;  and  the  justices  of  peace  at  the 
same  sessions  may  fine,  &c.  saving  to  the  party  his  traverse.  Vide  2  Sand. 
157.     Keel.  g.  34. 

[The  presentment  of  a  justice  may  be  traversed  generally.  3  B.  M* 
1530.     1  Bl.  Rep.  467.] 

If  the  party  traverses,  he  admits  it  to  be  an  highway,  and  that  it  ought  to 
be  repaired,  as  well  as   upon  an  indictment.     R.  4  Mod.  38.     Sho.  270. 

So  he  cannot  traverse  the  want  of  repair,  for  that  is  determined  by  the 
justices.     R.  Keel.  g.  34. 

And  if  the  jury  find  upon  the  traverse,  that  the  highway  wants  repairing, 
but  that  it  is  not  an  highway,  the  last  words  shall  be  rejected.  R.  4  Mod. 
38.  ' 

And  therefore,  if  the  inhabitants  presented  ought  not  to  repair,  they  should 
plead  reparare  non  debent,     4  Mod.  38. 

By  St.  13  G.  3.  c.  78.  s.  24.  justices  of  assize,  of  counties  palatine,  'and 
of  grand  sessions  of  Wales,  on  view,  and  justice  of  peace,  on  view  or  infor- 
mation on  oath  of  surveyor,  may  present  highway,  causeway,  or  bridge,  not 
in  repair,  or  any  offence  against  this  act.  Traverse  saved.  Offenders  may 
be  fined.     Quarter  sessions  may   order  prosecution  at  expence  of  the  limit. 

fS.  25.  Justices  in  special  sessions  may  order  what  road  shall  be  first  re- 
paired, and  how. 

S.  26.  They  may  order  direction  posts  where  several  roads  meet,  and 
graduated  and  direction  posts  at  waters  ;  and  so  by  st.  13  G.  3.  c.  84.  s.  41. 
may  the  trustees  on  turnpike-roads  :  and  also  order  mile-stones ;  and  if  sur- 
veyor n^lects  to  erect  or  repair  for  three  months,  he  forfeits  205.1        • 
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(C  IB.)  Remedy  for  fines,  &c.  « 

By  the  st.  2  &  3  Ph.  &  M.  8.  and  the  st.  5  El.  13.  fines,  assessed  at  the 
<)aarter  sessions  for  offences  against  those  acts,  shall  he  estreated  by  the 
cJerk  of  the  peace,  who  shall  deliver  one  part  of  the  estreats  [*lindented  to 
the  constable  and  churchwardens  of  the  parish,  the  other  to  the  high  consta- 
life,  who  shall  levy  the  same  by  distress  for  the  repair  of  the  highways,  and  if 

00  distress,  or  he  pay  not  in  twenty  days,  he  shall  pay  double. 

And  the  high  constable  shall  yearly  account,  on  pain  of  40«.  and  the  con- 
stable and  churchwarden  may  call  him  or  their  predecessors  to  account  be- 
fore two  justices  of  peace,  who  may  commit  till  the  arrears  are  paid,  allow- 
ing 8J*  in  the  pound  for  collection,  and  1  ^d.  to  the  clerk  of  the  peace. 

By  tfie  St.  1 8  El.  10.  fines  for  any  offence  against  this  act  shall  be  levied 
by  distress  and  sale,  as  fines  and  amerciaments  in  leets,  of  which  the  justices 
of  peace  at  sessions,  and  the  stewards  of  leet,  shall  have  cognizance. 

By  (he  st*  23  Car.  2.  1 2.  any  convicted  of  resisting  execution,  or  rescuing 
distress,  &c.  shall  forfeit  405.  and  on  non-payment  in  seven  days,  shall  be 
committed  to  gaol  by  any  justice  of  peace  near,  till  payment,  for  repair  of 
the  bsgjtiway. 

All  presentments  shall  be  in  the  county  where  the  highway  lies. 

ByihesL  S&A  (or  3)  W.  &  M.  12.  no  fine  shall  be  returned  into  the 
exchequer,  but  paid  to  the  surveyor  for  repair  of  the  highway.  And  if  a 
fine  imposed  on  a  parish  be  levied  on  one  or  more  inhabitants,  on  complaint, 
two  justices  of  peace  at  special  sessions  may  cause  a  rate  for  reimbursing 
him,  which  being  confirmed  by  two  justices  of  peace,  the  surveyor  may  col- 
lect and  levy  within  a  month  and  pay  to  him. 

And  none  shall  be  punished  by  this  act,  unless  prosecuted  in  six  months 
after  offence.     And  all  offences  shall  be  determined  in  the  county. 

By  the  st.  1  Geo.  52.  if  any  fine,  &c.  be  misapplied  by  any,  he  shall  for- 
feit 5L  to  him  who  informs  thereof,  to  be  levied  by  distress  and  sale,  &c. 

And  the  surveyor  for  neglect  of  duty  by  this  act,  shall  forfeit  405.  to  be 
IcTied  and  disposed  ut  supra. 

If  the  defendant  upon  an  indictment  be  fined,  he  shall  not  be  thereby 
discharged,  but  a  distringas  goes  in  infinitum^  till  the  way  be  repaired.     R. 

1  Sal.  358. 

Bat  where  a  contract  is  made  for  performance  of  that  which  the  juices 
hare  ordered  in  the  removal  of  filth,  &c.  the  justices  cannot  copnpel  a  per- 
formance of  the  contract,  but  the  order  for  it  shall  be  void.     R.  Ray.  433. 

So  notwithstanding  these  statutes,  a  man  may  be  amerced  in  a  leet  for 
not  scouring  a  ditch  in  a  highway.     R.  Ray.  250. 

fBy  st.  13  Geo.  3.  c.  78.  s.  47.  no  fine,  &c.  for  not  repairing  highway, 
■Dd  not  appearing  to  indictment,  shall  be  returned  into  exchequer,  but  paid 
to  such  person  near  the  highway  as  court  imposing  fine  shall  direct,  to  be 
applied  in  repair;  not  accounting,  to  forfeit  double.  Fine  imposed  on  par- 
ish, levied  to  one  or  more  persons,  special  sessions  may  order  assessment  to 
reimburse,  &c. 

S.  5Z.  And  by  st.  13  G.  3.  c.  84.  s.  39.  persons  damaging  banks,  bridges, 
posts,  &c«  forfeit,  on  conviction  by  one  Justice,  by  one  witness,  or  view  of 
justice,  from  5L  to  105.  or  be  committed  to  hard  labour,  from  one  month  to 
iCFcn  days. 

PJ5. 54.  Justices  of  corporations  to  act  within  their  jurisdictions. 

S,  QoC  On  indictoient  or  presentment,  the  court  may  order  either  party  to 

w  costs. 
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S.  66.  If  parish  meeting  agree  to  prosecute  or  defend,  the  mirrtjor  may 
charge  the  expences  agreed  to  at  a  meeting,  or  allowed  by  a  justice,  in  his 
account. 

S.  67.  Notice  of  parish  meeting  must  be  given  in  church  the  Sunday  pre- 
ceding, and  in  writing  fixed  on  the  doors  three  days  before  the  meetiBg. 

S.  69.  Surveyor  is  a  competent  witness  in  all  cases. 

S.  70.  The  terms  in  the  schedule  to  be  used  with  necessary  variations  on- 
ly, and  no  objection  taken  for  want  of  form  ;  and  so,  by  1 3  G.  3.  c.  84.  s.  72«  ^ 

S.  72.  Persons  resisting  execution  of  this  act,  rescuing  distress,  or  consta- 
ble not  obeying  warrant,  forfeit  from  10/.  to  405.  or  to  be  committed  for 
three  months,  or  till  payment.     So,  by  st.  13  G.  3.  c.  84.  s.  75. 

S.  73.  Penalties  and  forfeitures,  and  costs  and  charges,  (not  otherwise  di- 
rected,) to  be  levied  by  distress,  half  to  the  informer,  half  to  surveyor  for  re- 
pair ;  if  surveyor  informer,  all  for  repair  :  for  want  of  distress,  party  to  be 
commited  for  three  months,  or  till  payment.  If  offender  lives  in  another 
jurisdiction,  any  justice  where  he  lives,  may,  on  copy  of  conviction  or  or- 
der proved  on  oath,  grant  distress,  or  commit  as  aforesaid.  So,  by  13  G. 
3.  c.  84.  s.  76.  78. 

S.  74.  No'  person  to  be  distrained  till  six  days  after  he  is  served  with  the 
order.     So,  by  st.  1 3  G.  3.  c.  84.  s.  77. 

S.  75.  Prosecutor,  if  the  penalty  is  405.  may  proceed  before  a  justice, 
or  by  action ;  if  he  recovers  shall  have  double  costs.     So,  by  st.  13  G.  3«  c. 

84.  s.  79. 

S.  76.  Only  one  recovery  for  the  same  offence.  Ten  days  notice  of  ac- 
tion ;  action  must  be  commenced  in  a  month.  So,  by  st.  13  G.  3.  c.  S4. 
s.  79.' 

S..  77.  No  conviction  but  on  confession,  oath  of  one  witness,  or  view    of 
justice  in  cases  mentioned.     An  inhabitant  is  a  competent  witness  ;  so  by  - 
st.  1 3  G.  3.  c.  84.  s.  74.  and  justice  may  act,  though  a  creditor  or  trustee. 

S,  78.  Justice  may  administer  oath  to  any  person  for  better  discovery 
and  execution.  By  st.  13  G.  3.  c.  84.  s.  84.  justice  or  trustee  may  adminis- 
tttr  oath. 

S.  79,  80.  Distress  shall  not  be  unlawful,  nor  the  parties  trespassers  for 
want  of  form,  nor  the  parties  distraining  trespassers  ab  iniiioj  for  subsequent 
irregularity  :  but  party  aggrieved  may  recover  satisfaction  for  the  special 
damage  by  action,  but  not  if  tender  of  amends  is  made  before  action 
brought ;  if  no  tender,  defendant  may  before  issue  joined,  pay  money  into 
court.     So,  by  st.  13  G.  3.  c.  84.  s.  80,  81. 

S.  81.  Any  person  aggrieved  may  appeal  to  any  quarter-session,  giving 
jiotice  six  days  after  cause  of  complaint,  entering  into  recognizance  in  four 
days  after  notice,  to  try  it,  and  abide  order.  Justice,  on  such  notice,  to 
return  all  proceedings  to  quarter  session,  under  penalty  of  5L  Quarter 
session  to  determine  finally,  and  award  costs  to  either  party.  Proceedings 
not  to  be  quashed  for  want  of  form  or  removed  by  certiorari*  No  ap- 
peal from  conviction,  unless  the  party  for  [*]penalty  or  forfeiture  shall  at 
the  time,  if  present,  if  not,  in  six  days  give  notice,  and  enter  into  recogni- 
zance.    So,  by  St.  13  G.  3.  c.  14.  s.  82,  03. 

S.  82.  Action  for  any  thing  done  in  pursuance  of  this  act,  must  be  proee- 
cuted  in  three  months,  and  in  the  county  where  fact  committed  ;  defendant 
may  plead  general  issue,  and  give  act  and  special  matter  in  evidence  ;  and. 
on  verdict  loir  him,  nonsuit,  &:c.  treble  damages.  So  by  st.  13  G.  3.  c.  84.  si 

85.  and  the  action  may  be  brought  in  the   county  wliere  the  defendant  re* 
sides.] 
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Bjst.  13  G.  3«  c.  84.  s.  33.  if  turnpike  road  is  indicted,  the  court  may 
proportion  the  fine  between  the  inhabitants  and  the  turnpike. 

[5».  42,  43.  Person  destroying  turnpike,  or  any  part  of  it,  or  any  bar,  &c. 
erected  to  prevent  passing  without  paying  toil,  or  any  weighing  er-gine,  or 
rescuing  offenders,  are  guilty  of  felony,  and  may  be  transported  for  seven 
years,  or  ioiprisoned  for  three  years,  and  may  be  tried  in  any  adjacent  coun- 
ty; and  the  damage  shall  be  made  good  by  the  hundred  ;  but  if  the  olien- 
der  is  convicted  in  twelve  months,  they  shall  be  repaid. 

S.  47.  Five  trustees  may  direct  indictments  for  nuisances  at  the  expence 
of  the  turnpike  ;  but  not  unless  upon  the  confession  of  olTender.  or  that  a 
witness  can  be  had. 

S.  48.  Information  to  favour  offender  is  fraudulent,  and  a  justice  may 
proceed,  as  if  there  had  been  none. 

S.  64.  In  action  by  or  against  trustee,  the  act  or  copy  of  order  of  his  ap« 
pointment,  and  evidence  of  his  acting,  shall  be  proof  of  his  being  trustee. 

S.  73.  Constable,  &c.  refusing  or  neglecting  to  execute,  act,  or  to  deliv- 
er a  penalty,  and  surveyor,  &:c.  neglecting  for  one  week  after  the  offence  to 
inform,  forfeit  10/.] 

(C  14.)  Justices  of  peace  may  inquire  of  a  charity  for  repair 

of  an  nighway. 

By  the  St.  22  Car.  2.  12.  justices  of  peace  at  sessions  may  inquire  of  the 
value  of  lands  given  for  repair  of  the  highway,  and  order  improvement  and 
employment  according  to  the  will  of  the  donor,  unless  given  to  a  college  or 
hall  of  an  university,  which  hath  a  visitor  of  its  own. 

[By  St.  13  G.  3.  c.  78.  s.  52.  justices  in  session  may  inquire  of  lands  given 
to  repair  highways,  and  order  improvement  according  to  will  of  donor,  -f 
persons  intrusted  are  faulty  ;  except  the  lands  are  given  to  a  college,  &c. 
which  has  a  visitor.]  (y) 

(D)  PRIVATE  WAY. 

(D  1.)  What  shall  be. 

A  private  way  is  such  as  goes  to  a  church,  house,  vill,  or  close  ;  and  is 
not  common  for  all  the  king's  subjects.  Per  Hale,  1  Vent.  189.  Vide  an- 
te, (A  1.) 

[*]So  it  may  be  from  a  meadow  or  close,  to  a  street.     20.  Ass.  1 8. 

Or  to  an  highway. 

So  it  may  be  from  one  part  of  a  close,  across  the  ground  of  another,  to  an- 
other part  of  the  same  land.     Mod.  Ca.  3.  r>    XT 

So  it  may  be  through  or  across  the  highway  to  such  a  close.     R.  Noy,  9. 

But  a  man  cannot  have  a  way  from  one  part  of  the  land  of  another  to  an- 
other  part.     R.  Mod.  Ca.  3. 

(D  2.)  How  claimed.— By  prescription. 


private  wav  may  be  claimed  by  prescription,   reservation  or  grant, 
lecessity.  Mod.Ca.3.    {  Vide  White  x..Crawford,  10  Mass.Rep.  18J. 
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If  a  man  prescribes  for  a  way,  which  is  now  ploughed  up  by  the  plaioiifl* 
who  assigned  instead  of  it  a  new  way,  which  hath  been  used  abinde^  it  shall 
be  a  good   excuse  for  using  the  new  way.     R.  Per  three  J.  Ycl.  142.     1 
Brownl.  212. 

A  man  may  prescribe  for  a  way  to  a  church,  market,  &c,  through  the 
close  of  another.     Bro.  Chimin,  2. 

But  it  is  not  good,  if  he  prescribes  for  a  passage  ;  for  that  does  not  import 
a  way  by  land,  but  a  way  by  water.     R.  Yel.  163.     1  Brownl.  216. 

If  he  says,  that  the  way  is  appendant  or  appurtenant  ;  for  it  is  not  an  in- 
terest but  an  easement.     R.  Yel.  159. 

If  he  does  not  say  a  quo  termino  ad  quern  the  way  goes.  R.  Yel.  164.  1 
Brownl.  6.  216.     R.  Mod.  Ca.  3.     Bro.  Chimin,  6. 

And  that  the  way  is  for  men,  horses,  or  carriages.  R.  Yel.  164.  1  BrowoL 
216. 

For  if  he  claims  viam  equestrem  et  pedestrem  for  carriages,  without  saying, 
and  for  carriages,  it  is  not  well.     3  Leo.  1 3. 

If  he  says  that  the  way  goes  from  B.  to  a  rectory  ;  for  the  terminus  ad 
^uem  is  uncertain.     R.  2  Leo.  10. 

That  it  goes  from  B.  to  a  close  adjoining  to  a  messuage  in  B.  without 
saying  in  what  parish  the  close  was  ;  for  though  the  messuage  was  in  B., 
perhaps  the  close  adjoining  was  not.     R.  Lut.  1528.  * 

That  it  goes  de  quadam  pecia  terra  cont.  4.  acras  ;  for  pecia  terror  is  un* 
certain.     U.  after  verdict.     Lut.  124.  (z) 

So  if  he  says,  that  he  is  seized  of  B.  and  has  a  way  through  the  close  of 
the  plaintiff  to  the  Thames ;  for  he  ought  to  say,  that  he  has  a  way  from  B« 
through  the  close  of  the  plaintiff  to  the  Thames.     R.  Mod.  Ca.  3. 

But  if  he  prescribes  for  a  way  from  A.  through  a  close  in  B.  to  the  town 
of  B.  or  to  B.  it  will  be  well ;  for  the  town  of  B.  shall  be  intended  the  place 
where  the  houses  continue.     R.  Lut.  1508. 

So  if  a  lessee  prescribes  for  a-  way,  he  ought  to  make  a  good  title  to  him- 
self from  his  lessor ;  and  therefore,  if  he  pleads  a  lease  to  him  habendtum  a 
die  dat.  ind  prmdict.  it  shall  be  bad ;  for  it  was  by  indenture,  it  ought  to  be 
so  pleaded.     R.  Lut.  1538. 

But  a  man,  who  prescribes  for  a  way  through  the  close  of  B.  need  not  sajr' 
how  many  acres  it  contains.     Bro.  Chimin,  6. 

[*](D3.)  By  grant. 

So  a  man  may  claim  a  way  by  grant ;  as  if  A.  grants  that  B.  shall  bare  wt 
way  through  such  a  close. 

oo  if  A.  covenants  that  B.  shall  enjoy  such  a  way,  it  amounts  to  a  grant. 
R.  3  Lev.  305. 

If  a  roan  seised  of  Black-acre  and  White-acre,  uses  a  way  through  White- 
acre  to  Black-acre,  afterwards  grants  Black-acre,  with  all  ways,  &c.  this 
way  through  White-acre  shall  pass  to  the  grantee.     Mod.  Ca.  3. 

So  if  he  seized  of  two  acres  to  which  a  way  is  appurtenant,  he  grants  one 
acre,  with  all  ways,  &c.  the  way  shall  be  granted.     Ibid. 

So  if  a  way  be  appurtenant  to  land,  by  a  lease  of  the  land,  the  way  passes 
to  the  lessee,  without  an  express  grant.     Per  3  J.  2  Cro.  190. 

So  if  a  way  be  of  necessity,  the  grantee  of  the  land  shall  have  it  without  a 
grant  of  ihe  way  ;  as,  if  a  man  enfeoffs  another  of  land,  which  was  encom- 


(»)  So  the  descripUon  of  a  teimiaus  as  a  highway  generally,  U  semblc,  too  general. 
East,  4. 
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passed  hj  his  other  land,  the  feoSee  shall  have  a  way  over  the  other  laad, 
without  any  grant.     R.  2  Cro.  170.     R.  Mod.  Ca.  4.     Willes,  71 . 

So  if  there  be  not  another  way  convenient.  R.  2  Cro.  170.  2  Rol.  60. 
1. 20. 

[A',  the  owner  of  a  close  situate  within  a  close  belonging  to  B.  had  a  pre- 
scriptive right  of  way  through  B.'s  to  his  own ;  twenty-four  years  ago  B. 
stopped  up  the  old  way,  and  made  a  new  way,  which  was  constantly  used 
tillB.  stopped  up  the  new  way ;  in  an  action  brought  by  B.  against  A.  for 
going  over  the  new  way,  it  was  holden  that  A.  could  not  justify  using  this 
way  as  a  way  of  necessity,  but  that  he  should  either  have  gone  over  the  old 
way,  and  thrown  down  the  inclosure,  or  brought  an  action  against  B.  for 
stopping  up  the  old  way.     Willes,  232. 

The  new  way  was  only  a  way  by  sufierence  during  the  pleasure  of  both 
parties;  and  B.  by  stopping  it  up  determined  his  pleasure.     Ibid.] 

But  if  a  man  bargains  and  sells  lands  with  a  way  to  it,  the  way  does  not 
pass ;  for  the  bai^in  and  sale  conveys  only  an  use,  and  there  cannot  be  an 
use  of  a  way  created  de  novo.     R.  2  Cro.  1 90.  (a) 

(D4.)  For  necessity. 

So  if  a  man  has  land,  surrounded  by  the  lands  of  another,  he  shall  have  a 
way  through  the  land  of  the  other,  for  the  necessity.  R.  Mod.  Ca.  3.  Vide 
ante,  (D  3.)  [8  T.  R.  50.]  (6) 

}  So  where  land  of  a  debtor  is  extended,  to  which  there  is  no  way  except 
over  other  land  of  the  debtor,  the  sheriff  and  appraisers  may  let  out  to  the 
creditor  a  right  of  way  over  such  land,  either  separately,  or  jointly  with  the 
debtor*     Taylor  r.  Townsend,  8  Mass.  Rep.  41 1.  { 

So  if  a  man  has  title  to  a  wreck,  he  has  a  right  to  have  a  way  over  the 
land  of  another  where  the  wreck  lies,  to  take  it,  of  necessity.     R.  Mod.  Ca. 

149. 

A  man,  who  uses  navigation,  has  a  right  to  a  way  over  the  land  next  the 
river  where  he  navigates,  if  there  be  occasion.     Mod.  Ca.  163. ' 

A  way  of  necessity  shall  not  be  lost  by  unity  of  possession.     R.  Lut.  1 489. 

[»]But  where  a  way  is  claimed  for  necessity,  it  will  be  a  good  plea,  that 
the  plaintiff  has  another  way.     R.  Mod.  Ca.  4. 

Otherwise,  where  claimed  by  grant  or  prescription.     Mod.  Ca.  4. 

(B  5.)  How  it  shall  be  used. 

If  a  man,  upon  a  lease  to  A.  for  years,  reserves  a  way  to  himself  through 
the  bouse  of  the  lessee,  to  a  back-house  ;  he  cannot  use  it  but  at  seasonable 
times,  and  upon  a  request.     D.  1  Vent.  48. 

So,  if  a  feoffor  grante  to  a  feoffee  a  way  across  his  backside  to  a  house  and 
back  again,  he  cannot  use  it  to  another  place.     R.  1  Rol.  391. 1.  20. 

So  if  he  grants  a  way  from  D.  to  Black-acre,  and  the  feoffee  afterwards 
purchases  lands  adjoining  to  Black-acre ;  he  cannot  justify  the  usmg  the 
wavto  those  lands.     R.  1  Rol.  391.  1.  50.     R.  1  Mod.   190.     [1  T.  R, 

And  therefore,  in  trespass  if  the  defendant  justifies  for  a  way  to  Black- 


(«)  A  demise,  **  with  all  ways  appurtenant,^^  passes,  (c.  s.)  an  occupation  way,  anlessit 
be  diewn  that  there  are  ways  appurtenant     3  Taunt.  24. 

(b^  1.  And  an  Implied  covenant  for  quiet  enjoyment  »  mcluded  in  the  express  covenant 
liir  qoiet  enjoyment.  3  Taunt.  24.—^.  The  line  shall  he  that  most  conrenient  to  th^ 
Smntee  ;  at  least,  if  that  was  the  one  used  hy  grantor-    3  Ts^ont.  24. 
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acre,  the  plaintiff  in  his  replication  may  shew  the  special  matter,  that  he 
uses  the  way  to  lands  adjoining  to  Black-acre.  1  Rol.  391. 1.  50.  R.  Lut. 
113,4. 

But  if  the  plaintiff  replies,  that  the  defendant  used  the  way  to  Black-acre, 
and  thence  to  the  other  lands,  it  is  bad.     R.  1  Rol.  391. 1.  40. 

But  if  A.  has  a  way  through  the  land  of  B.,  who  ploughs  up  the  soil  where 
the  way  was  used,  and  leaves  another  part  of  the  same  clpse  for  a  way  ;  A. 
may  use  the  ancient  track,  and  need  not  go  where  the  way  is  assigned  de 
novo.     R.  Noy.  128.  (c) 

(D  6.)  By  whom  it  shall  be  repaired. 

The  grantee  of  a  way  has  power  to  amend  it,  as  incident.  Godb.  53. 
Semb.  1  Sand.  323. 

.  But  if  a  man  grants  a  way  through  his  close  to  another,  the  grantor  is  not 
bound  to  keep  it  in  repair,  if  it  be  foundrous.     1  Sand.  322.     [Dougl.  745.] 

If  a  man  be  bound  by  prescription  to  the  repair  of  a  way,  he  need  not 
keep  it  in  better  repair  than  it  always  was.     Mod.  Ca.  163.     1  Sal.  358. 

But  if  it  be  impassable,  a  passenger  may  break  the  fence,  and  go  extra 
viamas  much  as  is  necessary,  to  avoid  the  bad  way.     Jon.  296,  7. 

(D  7.)  Remedy  for  not  repairing  it. 

If  a  common  way  to  a  church,  vill,  &c.  be  out  of  repair,  he  who  ought  to 
repair  it  may  be  indicted  for  it.     Mod.  Ca.  163. 

And  if  he  be  convicted  upon  the  indictment,  the  court  will  not  set  the  fine 
till  the  justices  of  peace  certify  that  it  is  well  repaired.     Mod.  Ca.  163. 

And  if  he  be  fined  before  the  way  be  repaired,  yet  a  distringas  in  infini" 
turn  shall  afterwards  go  against  the  party  till  the  sheriff  certify,  that  the  way 
is  in  good  repair.     Per  Holt,  Mod.  Ca.  163. 

[♦](D  8.)  Obstruction. 

If  a  private  way  be  obstructed,  an  action  on  the  case  lies.  Vide  Action 
upon  the  case,  (A  2.) 

If  he,  who  has  the  way,  has  a  freehold,  and  also  he  who  has  the  land  in 
which,  ^c.  an  assize  lies.     R.  3  Leo.  13. 

And  it  is  sufficient  to  say,  ouod  obstruxit,  or  obstupavit^  generally,  without 
saying  how,  viz.  by  a  ditch,  fence,  &c.     R.  3  Leo.  13. 

If  a  way  be  through  the  yard  of  another,  who  erects  a  gate  to  his  yard,  he 
who  uses  the  way  may  justify  the  breaking  of  the  gate  so  erected,  through 
which  he  could  not  pass,  without  saying,  that  it  was  locked.  R.  upon  De- 
murrer, 3  Lev.  92.  (d) 

(c)  The  Itoe  of  the  way  may  be  confiDed  by  Uie  grantor.    4  M.  &  S.  387 2.  And  the 

rntee  of  the  way  when  impassable,  cannot  go  upon  the  land  adjoining.  4  AT.  &  S.  387. — 
The  irrantee  of  a  road  for  coals,  may  make  a  framed  waggon  way,  if  necessary.  1  T.  R. 
660.  Vide  2  N.  R  109 — 4.  lo,  through,  and  along,  does  not  import"  across*^  the  line.  1 
T.  R.  560.^ -{  5.  It  seems,  that  a  right  of  way,  whether  acquirecl^  by  prescription,  grant  or 
reservation,  is  not  loet  by  non-iaer  or  a  tortious  interruption  of  the  use,  for  twenty  years. 
White  V.  Crawford,  10  Mass.  Rep.  183 — 6.  In  a  question  whether  a  right  of  way  has  been 
lost,  by  non-iwer,  it  seems,  that  a  recognition  of  the  right  it  equivalent  to  an  actual  use  of 
t|ie  way.    Ibid. 

(d)  (D  9.)  Extinction. 

By  purchasing  the  land  or  parcel  thereof,  the  way  is  not  extinct.     1  East,  381.^Nor  is  it 
by  a  co-equal  existing  right  in  the  pMblic.    8  Cast,  4, 
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CHIVALRY. 

Vide  Courts,  (E  1,&c.) — Guardian^  (A). — ^Waste,  (F  1.) 

CHOSE  IN  ACTION. 

Vide  Assignment,  (C  1.) — Grant,  (D), 

CHURCH. 

Vide  Advowson. — ^Dismes,  (E  1.) — Esglisx,  ptr  totum* — Prohibition, 
(F  3, — G  2.  5.) — QuARE  Impedit,  (A). 


Freehold  of  the  church.     Vide  Esolise,  (G  1  •) 

Parish  church.     Vide  Esolise,  (€)• 

Repairs  and  ornaments  of  a  church.     Vide  Esolise,  (G  3.) — ^Prohi- 
bition, (G  2.) 

Seats  in  a  church.    Vide  Action  upon  the  Case  for  a  Disturbance, 
(A. — 3.) — Esolise,  (G  3.) 

Churchwardens.     Vide  Esolise,  (F  1,3,  3.) 

Church-tard.    Vide  Cemetery,  (A  1,  &c.) — Esolise,  (E). — Prohibi- 
tion, (G  3.) 

CINQUE  PORTSe 

Vid«  Abatement,  (D  3.  5.) — Franchises,  (E  1,&c.) 

CIRCUITY  OF  ACTION. 

Vide  Action,  (H.) 

riCITIZEN. 

Vide  BuRRouoH,  (B  2.) — Parliament,  (D  6.) 

CITY. 

Vide  BuRKOU^H,  (B  1.)-*-CouRTS,  (O  1,  &c* — P  l,  &c.)^Parliament, 

(D  12.) 

CIVIL  I.AW. 

Vide  Canons. 


CLAIM. 

(Al.)  CONTINUAL  CLAIM,  p.  61. 
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62  CLAIM. 

(A  2.)  Ho'w  it  shall  be  made*  p.  6L 
(A  3.)  By  whom.  p.  63. 
(A  4.)  At  what  time.  p.  62. 

(B)  CLAIM  TO  AVOID  A  FINE. 

(B  1.)  How  it  maybe  made.  p.  63. 
(B2.)  By  whom.  p.  64. 
(B  3.)  At  what  time.  p.  64. 

(A  1.)  CONTINUAL  CLAIM. 

If  a  disseisee,  or  any  one  wbo  has  title  to  enter  into  the  possession  of  ano- 
ther, makes  continual  claim,  his  entry  shall  not  be  taken  awaj  by  a  descent 
afterwards  from  the  disseisor,  or  other  tenant  of  the  land.     Co.  L.  250. 

So,  the  dying  seized  of  the  feoffee,  or  other  who  has  title,  as  well  as  of 
the  disseisor,  and  a  descent  to  his  heir,  does  not  take  away  the  entry  of  him 
who  makes  continual  claim.     Co.  L.  251.  a.    ' 

Continual  claim  is  of  the  same  efiectas  an  entry  ;  and  the  continuance  in 
possession  of  the  disseisor  is  a  new  disseisin  toties  quoties»     Lit.  S.  429,  430« 

And  if  he  in  possession  had  only  an  estate*tail  before,  he  has  now  a  fee- 
simple  by  disseisin.     Lit.  S.  429. 

(A  2.)  How  it  shall  be  made. 

A  man  who  makes  continual  claim  to  prevent  a  descent,  ought  to  go  to 
the  land  or  parcel  of  it,  if  he  dare.     Lit.  S.  421. 

And  make  his  claim  upon  the  land.     R.  Mod.  Ca.  44. 

[*]And  if  he  dare  not,  for  fear  of  death,  battery,  or  mayhem,  he  ought  to 
go  as  near  to  the  land  as  he  dare,  to  make  his  claim.     Lit.  S.  421. 

Or  for  fear  of  imprisonment.     Co.  L.  253.  b. 

(A3.)  By  whom. 

Continual  claim  ought  to  be  made  by  him  who  has  title  to  enter.  Lit. 
S.  416.     Vide  Forfeiture,  (A  6,  7.)— Vide  post,  (B   2.)— Vide  Condition, 

(G  1.) 

And  therefore,  if  tenant  for  life,  remainder  infee,  be  disseised,  claim  ou^t 

to  be  made  by  him  in  remainder.     Ibid. 

If  he  has  right  of  entry,  though  he  has  no  title  to  the  profits  immediate- 
ly, he  may  make  continual  claim  ;  as,  if  lessee  for  years,  or  tenant  by  stat- 
ute merchant,  staple,  &c.  be  ousted,  and  the  reversioner  disseised,  be  in  re- 
version may  make  continual  claim,  though  he  is  not  entitled  to  the  present 
profits.     Co.  L.  250.  b. 

So,  continual  claim  by  tenant  for  life  is  sufficient  for  him  in  reversion  or 
remainder.     Lit.  S.  416. 

If  continual  claim  be  made  by  A.  and  then  the  disseisor  or  his  feofifee 
dies  seised,  and  the  land  descends,  and  then  A.  dies  ;  his  heir,  upon  this 
claim,  may  enter.     Co.  Lit.  250.  b. 

So,  if  a  person  who  h^s  right  of  entry  commands  his  servant  to  make 
claim,  and  the  servant  comes  to  the  land,  and  makes  the  claim,  it  is  sufficient. 
Lit.  S.  433. 

So,  if  the  master  dare  not  go  nearer  the  land  than  D.  and  commands  his 
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lervant  to  go  to  D.  and  make  claim,  and  the  serTant  does,  it  is  sufficient. 
Ibid. 

So,  if  a  recluse,  a  man  languishing  or  decrepid,  commands  his  servant  to 
make  claim,  and  the  servant  goes  as  near'as  he  dare,  for  fear  of  death,  dzc. 
and  makes  claim,  it  is  sufficient.     Lit*  S.  434. 

Otherwise,  if  the  master  was  of  good  health ;  for  he  did  notdo  all  that  his 
master  dared  do.     Lit.  S.  435. 

(A  4.)  At  what  time. 

By  the  common  law  continual  claim  did  not  avail,  unless  it  was  within  a 
jearand  a  daj  inclusive  before  the  djing  seised.  Co.  L.  ^55.  Vide  post, 
(B  3.) 

But  it  was  sufficient  if  claim  was  once  made  within  the  year  and  day  be- 
fore the  dying  seized,  though  the  disseisor  had  possession  for  twenty  or  for- 
tjrjeais  after  the  disseisin.     Lit.  S.  427. 

And  though  after  the  claim  made,  the  disseisor  eufeofieda  stranger,  who 
died  seized  within  the  year  and  day,  but  before  any  new  claim.  Lit.  S. 
425. 

Yet  by  thest  32  H.  8.  33.  if  a  disseisor  dies  seized  within  five  years  af- 
ter the  disseisin,  the  entry  of  him  who  has  right  is  not  taken  away,  though  he 
did  not  make  continual  claim. 

But  if  he  survives  the  five  years,  continual  claim  ought  to  be  made,  as  at 
common  law.     Co.  L.  256.  a. 

When  a  descent  shall  toll  an  entry,  unless  it  be  avoided  by  continual 
claim.     Vide  in  Descent,  (D  1,  &c.) 

What  shall  be  a  disclaimer,  and  the  effect  of  it.  Vide  Disclaimer,  (A — B.) 

[»](B)  CLAIM  TO  AVOID  A  FINE. 
(B  1.)  How  it  may  be  made. 

By  the  common  law,  a  fine  might  be  avoided  by  the  entry  of  his  claim 
upon  record  under  the  foot  of  the  fine  (which  is  now  taken  away^  by  a  pra- 
tipt  quod  rtddat^  brought  of  the  land,  by  entry  or  continual  claim.  2  Inst. 
518.     2  Leo.  53.     PI.  Com.  358.  b. 

Bat  by  the  st.  4  H.  7.  it  must  be  by  lawful  action  or  entry. 

And,  therefore,  a  man  may  avoid  a  fine  by  an  action  commenced  within 
tve  years  after  his  right  accrues. 

And  it  is  sufficient,  that  the  action  be  commenced  within  time,  though 
be  has  not  judgment  or  execution  till  seven  years  or  after.  PI.  Com. 
358.  b. 

So  a  man  may  avoid  a  fine  by  actual  entry,  where  his  entry  is  not  taken 
away. 

By  a  claim  to  be  heir,  at  the  gate ;  if  at  the  same  time  he  enters  upon 
flie  land  or  house,  though  he  does  not  make  his  claim  there.     Skin.  412. 

So,  by  his  claim  among  his  neighbours,  as  near  the  land  as  he  can,  when 
he  dare  not  enter,  and  his  entry  was  congeable.  PI.  Com.  358.  b.  Vide 
aoie,  (A  2.) 

Bat  if  an  action  was  commenced,  and  afterwards  discontinued,  that  does 
lot  amount  to  a  claim  to  avoid  a  fine.     D.  1  Vent.  4*5.     R.  Dal.  107. 

Nor  an  entry  of  his  claim  upon  record  sub  pedejinis.     R.  4  Lev.  104. 

So,  the   delivery  of  a  declaration  iu  ejectment  does  not  amount  to  au 
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entry.     R.  1  Sand.  319.     1  Mod.  10.     1  Vent.  42.     3  Burr.  1897.  Doug. 
485.     Willes,  177. 

Though  the  defendant  afterwards  appears  upon  it,  and  confesses  lease, 
entry,  and  ouster.     R.  1  Sand.  319.     1  Vent.  42. 

f There  must  be  an  actual  entry  to  avoid  a  fine ;  and  if  the  demise  is  laid 
ore  the  time  of  that  entry,  an  ejectment  cannot  be  maintained.  By  all 
the  judges  in  parliament.  Str.  1086.  Andr.  125.  7  T.  R.  433.  7  T.  R. 
727.     Vide  Estates,  (B  15.) 

But  if  the  actual  entry  is  before  the  fine,  and  the  demise  laid  after  entry 
and  before  the  fine,  it  is  good,  though  the  ejectment  was  brought  after  the 
fine.     1  Wils.  214.] 

So,  a  bill  in  chancery  is  not  sufiicient  to  avoid  a  fine.  Dal.  116.  [2  BIk. 
993.] 

So,  on  entry  by  cestuy  que  irvtt^  without  a  subpoena,  is  not  sufficient  to 
avoid  a  fine,  as  to  the  trust.      Ca.  Ch.  268.  278.  (e) 

And  no  claim  or  other  act  can  be  sufficient  to  avoid  a  fine,  as  to  a  trust,  but 
a  subpoena.     Ca.  Ch.  278.  2  Ca.  Ch.  126. 

So,  an  entry  is  not  sufficient  to  avoid  it,  where  the  fine  makes  a  discontin- 
uance ;  for  it  ought  to  be  by  action.     1  Ver.  213. 

[*]So,  by  the  st.  4  &  5  Ann.  16.  [s.  16.]  no  claim,  or  entry,  of  or  upon 
any  lands,  &c.  shall  be  of  force  to  avoid  any  fine  levied,  or  to  be  levied, 
with  proclamations  in  C.  B.,  county  palatine,  or  grand  sessions  of  Wales, 
unless  upon  such  entiy,  or  claim,  an  action  shall  be  commenced  within  one 
year  after,  and  prosecuted  with  effect. 

S Actual  entry  is  not  necessary  to  avoid  a  fine,  without  proclamations.  2 
s.  45.] 

So  an  entry  into  land  not  comprized  in  the  fine,  claiming  that  which  was 
comprized,  is  not  sufficient.     Hard.  400. 

Nor  is  an  entry  in  the  land  in  one  county,  claiming  land  in  another,  suffi- 
cient for  the  land  in  the  other  county.     Hard.  401.  (/) 

Nor  a  claim  at  a  gat^  in  the  street,  without  entry  upon  the  house  or  land. 
Skin.  412. 

Chancery  will'not  supply  a  defect  in  an  entry  to  avoid  a  fine.  Ca.  Ch. 
278, 

(B2.)  By  whom. 

A  claim  to  avoid  a  fine  may  be  made  by  him  who  has  a  present  right. 
PI.  Com.  359.  a.     Vide  ante,  (A  3.)— Condition,  (G  1.) 

So,  if  a  stranger,  of  his  own  head,  enters  to  avoid  a  fine,  and  he  who  has 
the  right  assents  afterwards  within  five  years,  it  is  sufficient.  Co.  Lit. 
245.  a. 

So,  if  one  avoids  a  fine  by  entry  or  claim,  it  shall  be  avoided  as  to  all 
others.     PI.  Com.  358.  b. 

But  an  entry  by  a  stranger  to  avoid  a  fine,  without  the  assent  of  the  party, 
precedent,  or  subsequent,  is  not  sufficient.  Co.  L.  245.  a.  R.  9  Co.  106'. 
a.     R.  Cro.  El.  561. 


(«)  On  a  fine  with  proclamations  being  levied,  if  (hero  be  several  rcmaindrr-mcn,  thcj 
"wi!!  respectively,  from  the  operation  ot  the  slat.  4  lien.  7.  c.  24.  be  entitled  to  their  re- 
spective rights  of  entry  within  five  years  after  their  respective  titles  accrue,  'Without  a  sub- 
sequent remainder-man  being  prejudiced  by  the  laches  of  another  remainder-man  who  pre- 
ceded him.     8  Kast,  552.   I  I'auut.  578. 

(/)  An  entry  upon  an  estate  generally,  is  an  entry  for  (he  whole  ;  therefore,  if  for  less  be 
intended,  it  should  be  so  defined  at  the  time.     3  T.  R.  163< 
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So,  an  eDtrj  bj  a  stranger,  for  a  condition  broken,  does  not  avail  without 
an  express  assent*     R.  2  Cro.  57.  (g) 

So,  an  enXry  by  him  in  a  remote  reversion,  or  remainder  does  not  avail ; 
for  it  ought  to  be  by  him  who  had  the  present  right.     Pi.  Com.  359.  a.  (A) 

(B  9i.) '  At  what  time. 

An  entry,  action,  or  claim  to  avoid  a  fine,  by  the  common  law,  ought  to  be 
made  within  a  year  and  a  day.     PI.  Com.  357,  35R. 

But  by  the  st.  dt  donis,  13  Ed.  1  the  issue  in  tail,  or  he  in  reversion,  neC" 
esse  non  habei  cppontrt  clameum  ;  for,  as  to  him,  the  fine  ipso  jure  est  null%is* 

Yet  the  fine  of  tenant  in  tail  makes  discontinuance,  which  ought  to  be 
avoided  by  formedon  by  the  issue,  or  him  in  remainder  or  reversion. 

So  an  infant,  a  man  of  non-sane  memory,  in  prison,  or  out  of  the  realm, 
was  not  bound!  to  make  claim  within  the  year  and  day«     PI.  Com.  359.  b. 

And  not  being  bound  to  make  claim,  a  non-claim,  by  the  common  law, 
does  not  prejudice  them  for  ever.     PI.  Com.  860.  a. 

So,  if  a  man  of  full  age,  &c.  who  ought  to  make  claim,  dies  within  [*Jthe 
jear^  his  heir  within  age,  &c.  was  exempted  for  ever.  PI.  Com.  360. 
conl.  ibidem,  371 ,2. 

So  by  the  st.  34  Ed.  3.  1 6.  non-claim  was  ousted  as  to  all  persons*  (t) 

For  more  of  title  €laim,  vide  condition,  (0  5.)  —  Fine,  (K  I,  2.)  — For- 
feitare,  (A  4.)  —  Franchises,  (A  1,2.)  —  Officer,  (E  6.)  —  Release,  (E  2.) 

CLERGY. 

Vide  Appeal,  (G  9.)  — Justices,  (Y  1,  &c.) 

CLERK. 

r 

Six  clerks.     Vide  Chancery,  (B  7.) 

County  clerk.     Vide  Viscount,  (B  2.) — County. 

Clerk  of  the  market.     Vide  Market,  (H). 

PEAce.     Vide  Justices  of'Feace,  (D  5.) 

■  PIPE.     Vide  Courts.  (D  13.) 

Ignorance  or  misprision  of  the  clerk.     Vide  Amendment,     (Dl.9. 

—  E  1,2.  — G2.  — H3.— T  1,  &c.— Vil,&c.)  and 

roaoy  other  places  in  the  same  title.  •  • 

CODICIL. 

Vide  Demise,  (D  3.) 

COIN  AND  COINAGE. 

Vide  Justices,  (K  7.)  — Money,  per  io/irm.  —  Prerogative,  (D  39.) 


Hon  oria^'d  lbrTwenty"jeare,  bars  an  entry  by  the  owner,  m  weU  of  an  incorporeal  right 
irein  as  of  tbe  soil  itself.    2  Taunt.  156.    Id.  169. 

Vol.   Ill-  9  C*^^] 
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COLLEGE,  (k) 
[•]COLLOQUIUM. 

Vi4e  Action  upos  the  Cask  for  Defamation;  (  G  7, 8,  iic.) 

COLLUSION. 

a 

Vide  Covin. 

COLOUR. 

Vide  Pleader,  (3  M  40,  4 1 .) 

COMMAND. 

CoHM AND  or  FORCES.     Vide  Prerooative,  (C  3.) 

COMMENCEMENT.     * 

CoMJtEKCEMlSNT  OF  A  LEASE.      Vide  ESTATES,  (G  8,  9.) 
PARLIAMENT.    Vide  PARLIAMENT,  (E  1.) 

I.  TERMS.     Vide  Temps,  (C  1,  &c.) 

COMMENDAM. 

Vide  Prerogative,  (D  18,  &c.) 

I 

COMMISSION  AND  COMMISSIONERS. 

Commission  to  take  an  answer.     Vide  Chancery,  (K  3.) 
•   or  ARRAY.     Vide  War,  (B  3.) 

.      ■  TO  ASCERTAIN  BOUNDARIES. 

AND    COMMISSIONERS   OP    BANKRUPTCY.       Vide  BANKRUPT,  (D  1, 

&C.) 
•  1 poR  EXAMINATION  OF  WITNESSES.       Vide  ChANCERY,  (P  2,  &C.) 

Commissioners  of  the  great  seal.     Vide  Chancery,  (B  1.) 
Commission  of  justices.     Vide  Justices,  (C  2.  G  1.)  —  Prerogative, 

(D  29.) 
of  partition.     Vide  Parcener,  (C  10.) 

(it)  1.  A  college  is  a  lay  corporatism  of  t)ie  same  nature  with  an  hospital.  Ld.  Rd.  6.  8.— - 
S.  The  estates  suid  property  of  s»,  college  are  in  general  vested  in  the  corporate  body.  Semb. 
Ld.  Rd.  9. — 3.  A  college  is  wholly  tubject  to  the  ordinances  the  founder  appoints,  and  the 
visitor  be  ordedns.  D.  Ld.  Rd.  8. — 4.  If  a  college  do  not  exceed  their  jurisdiction,  the 
king^s  courts  have  no  cognizance.  Cowp.  3S2 — 5.  Master  and  fellow's  disputes  concer> 
niDg  elections  to  be  tried  in  the  king's  college.  Lofft.  25. — 6.  Sentence  of  expulsion  unap- 
pcided  from,  is  conclusive  against  the  party,  in  a  collateral  proceeding.  Cowp.  315. — 7m 
The  head  of  a  college  cannot  maintain  an  assize  for  his  office  of  headship,  not  having  therein 
an  estate  competent  to  that ;  the  whole  college  have  an  interest  in  fhe  estate.  2  T.  R.  355. 
—8.  Independent  members  of  a  college  are  mere  boarders,  and  have  no  corporate  rights, 
nor  can  they  appeal  to  the  visitor.  Cowp.  319..~9.  A  will  which  devises  an  advowson  to  a 
college  in  the  university,  is  good.  2  BUb   1182. 
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Commission  of  the  peace.     Vide  Justices  op  Peace,  (A  6,  &c.) 

or  REBELLION.     Vide  Chancery,  (D  5.) 

FOR  review.     Vide  Prerogative,  (D  16.) 

[»] AND  commissioners  or  sEWEBs.     Vide  Sewers. 

FOR  visitation.     Vide  Visitor,  (A  3.) 

;■-     AND  comiissiONERS  OP    charitarle    uses.    Vide   Uses,  (H 
14,  &c.)  '^ 

COMMITTEE. 

Vide  Parliament,  (E  6,  &c.) 

COMMON. 

(A)  COMMON,  p.  67. 

(B)  APPENDANT,  p.  68. 
(Cy  APPURTENANT,  p.  69. 

(D)  IN  GROSS,  p.  70. 

(E)  PER  CAUSE  DE.  VICINAGE,  p.  71. 

•(F)  COMMON  ;  HOW  IT  SHALL  BE  USED. 

(F  1.)  When  it  excludes  the  owner,  p.  72. 
(F  2.)  With  what  cattle,  p.  73. 

(0)  WHEN  ONE  MAY  IMPROVE  IT.  p.  74. 

(H)  WHAT  INTEREST  THE  COMMONER  HAS.  p.  78. 

(1)  WHAT  REMEDY  THE  COMMONER  SHALL  HAVE, 

An  assize,  &c.  p.  80. 
(K)  WHAT  REMEDY  THE  LORD  SHALL  HAVE.  p.  8L 
(L)  HOW  COMMON  SHALL  BE  EXTINGUISHED,  p.  8?. 
(M)  HOW  SUSPENDED,  p.  83. 
(N)  WHEN  IT  IS  NOT  DESTROYED,  p.  83. 
(O)  WHEN  REVIVED  BY  A  NEW  GRANT,  p.  83. 

(A)  COMMON. 

Common  imports  a  privilege  to  take  a  profit  in  common  with  many.  Co. 
L.  ]  22.  a. 
And  a  man  may  have  common  of  pasture,  turbary,  or  piscary.    F.  N.  B. 

180.  L.  * 

r^lSo,  common  of  estovers  in  a  wood,  minerals,  &c.     Co.  L.  123.  a. 
bommon  is  incident  to  the  land  to  which  it  is  appendant ;  and  though 
[•67]  [•68]    .  .        - 
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it  is  to  be  taken  in  another  parish,  it  shall  be  charged,  &c.  iK^here  the  land 
lies.     1  Sal.  169. 

[Lands  which  are  stinted  for  five  months,  and  open  for  seven,  and  enjoy- 
ed with  the  other  common,  is  part  of  the  waste  and  common  of  the  manor, 
and  is  included  in  a  reservation  of  the  waste,  and  all  mines  in  it.  2  Atkins^ 
182.]  (/) 

(B)  APPENDANT. 

There  are  four  kinds  of  common  of  pasture;  appendant,  appurtenant^ 
common  in  gross,  and  common  pur  cause  de  vicinage.     Co.  L.  I  ^2.  a. 

Common  appendant  ought  to  be  time  whereof,  &c.     1   Rol.  396.  1.  40* 

For  it  cannot  begin  at  this  day.     1  Rot.  396.  1.  42.  26  H.  8.  4.   a. 

Common  appendant  is  of  common  right.     1  Rol.  396. 1.  44. 

For  if  man  had  enfeoiTed  others,  before  the  statute  of  quia  emiores  tcr- 
rarum^  of  lands,  parcel  of  his  manor,  the  feoffees  should  have  common,  for 
their  commonable  cattle,  within  the  wastes.  &c.  of  the  lord,  as  incident  to 
their  feoffment.     2  Inst.  85,  6.  Per  2  J.  1  Rol.  396.'  1.  45.     4  Co.  37. 

Common  appendant  shall  be  for  the  whole  year. 

Or,  for  a  time  limited  ;  as  for  the  whole  year,  except  when  the  lord  de- 
pastures his  cattle.     1  Rol.  396.  1.  49. 

For  the  whole  time  after  severance,  until  the  land  be  sown  again.  1 
Rol.  397.  1.  8. 

And  in   such  case,  if  only  part  be  sown  again,  the  common  continues  in  • 
the  residue. 

For  the  time  after  the  hay  removed,  till  Candlemas.     1  Rol.  397. 1.  lO. 

From  such  a  day  to  such  a  day.   *  1  Rol.  397. 1.  12. 

As  long  as  he-inhabits  such  a  house,  or  pays  so  much.     1  Rol.  397. 1.  5. 

For  the  time  after  severance,  till  the  re-sowing  every  two  years,  and  for 
the  whole  year  every  third  year.     1  Rol.  397.  1.  19.. 

Until  the  re-sowing  with  the  assent  of  the  commoners.     R.  1  Leo.  73. 

Common  shall  be  appendant  to  arable  land,  not  to  a  house.  1  Rol.  397. 
1.  28,  29. 

Nor  to  a  meadow,  &c.  nor  any  other  than  arable  land.  26  H.  8.  4.  a.  4 
Co.  37.  b.     1  Rol.  397.  1.  29.     Willes,  227. 

Vide  Appendant  and  Appurtenant,  (B  3.) 

Nor  to  lands  fanproved  out  of  the  waste,  within  time  of  memory.  I  Rol. 
397.  I.  31. 

Yet  if  a  manprescribes  forcommon  appendant  (o  a  house,  cottage,  [*]4c. 
it  will  be  well,  for  it  has  a  curtilage,  &c.     R.  1   Sal.   169.     R.  2  Jon.  227. 

And  it  may  be  appendant  to  a  manor,  carue  of  land,  &c.  which  compre- 
hend a  house,  meadow,  &c.  but  it  shall  be  intended  appendant  only  to  the 
arable  in  it.     R.  4  Co.  37.  b. 

So,  if  the  arable  be  converted  to  pasture,  the  common  remains.  4 
Co.  37. 

Common  appendant  shall  be  only  for  beasts  of  the  plough,  which  till  the 
land,  as  horses,  oxen,  &c. ;  or  for  cattle  which  compost  tlie  land,  as  cows 
and  sheep.     1  Rol.  397.  1.  38.     4  Co.  37.  a. 

And  therefore,  if  a  man  prescribes  for  common  appendant  for  all  cattle, 


(0  A  claim  of  common  in  z  n^ld  a  tempore  fraclionh  campu  i%  bad  even  after  a  yerdict 
eBfablish*ng  Uie  claim,  on  account  of  the    uncerUinty  of  Uie  word 'Vac/wnw."    Ld- R- 

•*Of 
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itwiQbelkftd;  for  that  extends  to  swiue,  goats,  geese,  &c«  1  RoL  397. 
1.43. 

Bttt,  regularly,  the  cattle  for  which  common  appendant  is  claimed,  ought 
lobeievan^  and  couchant  upon  the  tenements  to  which,  &c.  1  Roh  398. 
1.1.    [Willes,  227.] 

[Therefore  common  appendant  can  he  claimed  only  for  so  many  cattle 
as  are  necessary  to  plough  and  manure  the  tenant's  arable  land.     Ibid.] 

Yet  a  man  may  claim  common  appendant  for  a  certain  number  of  cattle. 
1  Rol.  398.  1.  7. 

[in  a  jastificatjon  under  a  right  of  common,  the  cattle  must  be  commona- 
ble, his  own,  and  levant  abd  couchant.     1  Biir.  320.] 

(C)  APPURTENANT. 

» 

Common  appurtenant  originally  be^n  by  express  grant. 

And  a  man  must  prescribe  for  it.     Co.  L.  122.  a. 

Or  it  may  begin  within  time  of  memory.     Cro.  Car.  482.     2G  H.  8.  4.  a. 

As,  if  a  man  claims  common  for  all  cattle,  it  is  common  appurtenant: 
for  it  Inclades  swine,  goats,  geese,  &c.  1  Rol.  397.  I.  44.  Vide 
infra,  (m) 

\(  he  prescribes,  that  he,  and  all  those  whose  estate  he  has  in  such  a 
boiise,  hare  common  in  such  a  place  for  two  beasts.     1  Rol.  399.  I.  39.        * 

That  all  the  inhabitants  in  an  ancient  messuage  in  such  a  vill  have  com- 
mon in  such  a  place  ;  but  it  cannot  extend  to  habitations  erected  de  novo* 
R.  Sav.  81. 

If  a  man  by  bargain  and  sale  sells  B.  to  another,  and  afterwards  grants 
common  to  the  bai^ainee  for  all  cattle  which  manure  B.,  and  afterwards 
the  deed  is  inroUed  \  the  bai^ainee  shall  have  common  as  appurtenant  to 
B.  tboogh  his  estate  in  it  was  not  perfect  at  the  time  of  the  grant*  R«  1 
RoJ.  400.  ].  7. 

Though  the  grant  had  no  reference  to  the  bargain  and  sale.     Ibid. 

So,  if  he  grants  common  for  cattle  levant  and  couchant  upon  land,  which 
be  shall  purchase  within  a  month.     R.  1  Rol.  400.  I.  19. 

Or,  for  cattle  levant  and  couchant  upon  B.  and  be  afterwards  purchase^ 
\L     Dub.   1  Rol.  400. 1.  27.  * 

[^]if  a  man  grants  common  to  another  within  his  manor  or  lands  of  D., 
it  is  good,  though  it  does  not  appear  that*there  is  any  waste  there  ;  for  it  is 
g^nted  generally,  within  his  lands  of  D.  R.  upon  a  special  demurrer, 
Cro.  Car.  599. 

So,  if  he  prescribes  for  pasturage  in  a  meadow  for  two  horses  till  the  hay 
he  moved,  it  is  good.     R.  2  Cro.  27. 

A  man  may  prescribe  for  common,  as  appurtenant  to  his  manor,  or  free- 
hold, for  all  cattle.     1  Rol.  401 .  1.  8. 

Or,  for  hogs  levant  and  couchant.     1  Rol.  401.  I.  29. 

Or,  for  a  certain  number  of  cattle,  as  300  sheep,  &c.  without  saying  levant 
and  couchant.      1  Rol.  401. 1.  15.  2  Cro.  27.     R.  2  Mod.  185. 

So,  for  cattle  levant  and  couchant  upon  a  messuage  cum  perlinenliis  ;  for 
tbis  comprehends  a  curtilage  of  an  acre  or  more,  upon  which  they  may  be 
couchant.     R.  2  Jon.  227.     1  Lord  Raym.  726.  («) 

(n)  Common  appurtenant  maybe  created  at  this'daj.     15  East,  108. 
(n)  1«  Common  for  cattle  levant  and  couchant,  cannot  be  appurtenant  to  a  house   with- 
eat  hmd  to  maintaixi  them.     5  T.  R.  46.     2  Wils.  S58.— S.  There  is  no  such  thing  as  com- 
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So,  the  lord  may  claim  pasturage  for  two  horses  in  1000  acres  of  mead- 
ow til]  it  be  cut  for  hay  ;  for  so  large  a  quantity  cannot  be  much  prejudiced 
by  only  two  horses.     R.  2  Cro.  27. 

[Common  of  pasture,  without  land,  may  be  parcel  of  a  manor,  thoa^ 
demised  and  demiseable  by  copy  of  court  roll  ;  and  if  it  be  claimed  by  the 
lord  of  a  manor  in  the  soil  of  another  for  a  certain  number  of  cattle,  with- 
out regard  to  levancy  and  couchancy,  and  be  not  claimed  as  incident  to  ara- 
ble land,  it  will  be  taken  to  be  common  appurtenant*     Willes,  319.] 

(D)  IN  GROSS. 

Common  in  gross  is  such  as  is  not  appendant  or  appurtenant  to  any  cer- 
tain land.     Co.  L.  1 22.  a. 

And  ought  to  be  claimed  by  prescription,  or  by  deed.     Ibid. 

As  if  a  man  who  has  common  appurtenant  for  a  certain  number  of  cattle, 
grants  it  over  to  another,  it  shall  be  common  in  gross.  R.  1  RoK  402.  1. 
10.     Cro.  Car.  433.     2  Lev.  67. 

So,  if  a  man  grants  common  to  another  for  his  cattle,  ubicunque  the  cattle 
of  the  grantor  go,  it  will  be  common  in  gross. 

And  if  he  doth  not  restrain  the  cattle  of  the  grantee  to  any  certain  num- 
ber, it  is  a  common  in  gross  sans  nombre* 
*    So,  if  he  grants  common  quandocunque  averia  sua  ierint.     Cro.  Car.  599m 

So,  common  for  the  inhabitants  of  antient  messuages  in  such  a  town.  2 
Leo.  44. 

So,  common  to  the  mayor  and  bui^csses  of  such  a  town.  R.  2  Lev. 
246. (o) 

Yet  common  in  gross  sans  nombre  is  sot  good,  if  there  be  not  some  re- 
straint or  limitation:  as,  if  a  corporation  prescribes  for  all  of  the  [*]corpo- 
ration,  for  all  their  cattle  commonable,  without  saying,  levant  and  coucliant 
within  the  same  town,  it  is  ill.  R.  1  Sand.  346.  but  Sand,  not  satisfied.  1 
Mod.  6.     R.  Jon.  298.  (p) 

If  A.  claims  common  sans  nombre,  he  ought  to  say  levant  and  couchant 
upon  such  land.     R.  2  Mod.  1 85. 

But  common  appendant  never  can  become  common  in  gross.  1  Rol.  401  • 
1.  52. 

t^or  common  appurtenant  for  cattle  levant  and  couchant  upon  such  ten- 
ements.    1  Rol.  402.  1.  2.  Per  Hale,  2  Lev.  d7.  (q) 

And,  if  common  appurtenant  be  granted  with  a  parcel  of  lands  to  which,  * 
&c.  it  shall  be  appurtenant  to  such  parcel.     R.  1   Rol.  402.  1.  15.     Cro. 
Car.  432. 

[A  man  cannot  prescribe  for  common  appurtenant  to  a  farm ;  because  it 
is  uncertain  of  what  a  farm  consists,  perhaps  of  10  acres,  or  of  100 ;  but  the 

trescription  ought  to  be  laid  to  a  messuage,  aiid  so  many  acres  of  land.      1 
id.  Raym.  726. 
If  a  man  prescribe  for  cpmmon  for  a  certain  number  of  cattle,  as  appur- 
tenant, &c.  it  is  not  necessary  nor  material  to  shew  that  they  are  levant  and 


nion  without  stint  belonging  lo  land.  2  Wils.  269 — 3.  So  a  riirht  of  common  without  stint, 
as  annexed  to  a  messuage  without  land,  cannot  exist.     T.  R.  396. 

(o)  The  going  of  to  many  head  of  cattle  in  a  certain  common,  in  a  common  in  gross.  7  T. 
R.  671. 

ip)  ^-  ^  grant  of  common  in  gross  without  number,  is  good.  Ld.  Rd.  405.-^2  But  the 
right  to  such  common  is  not  transferrable.     Ld.  Rd.  407. 

{q)  Yet  common  appurtenant,  without  levancy  and  couchancy,  is  convertible  for  a  time 
to  common  in  gross.    5  Taunt.  344. 
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coocbant ;  because  it  is  no  prejudice  to  the  owner  of  the  soil,  for  that  the 
nmaber  is  ascertained.     Id.  ib*] 

(E)  PUR  CAUSE  DE  VICINAGE. 

Common  pur  cause  de  vicinage  is,  when  two  or  more  towns  have  comraotk 
ID  the  fields  within  their  towns,  which  are  open  to  tlie  fields  of  the  neigh- 
bouring towns,  and  the  cattle,  put  to  use  their  common  there,  escape  into 
the  fields  of  the  neighbouring  towns,  et  e  contra,     4  Co.  38.  b. 

Aud  therefore,  this  common  is  but  an  excuse  for  a  trespass.  Co.  L.  122. 
a.    4  Co.  38.  b. 

So,  where  several  persons  have  lands  intermixt  in  an  open  field,  and  put 
their  cattle  at  shack,  viz.  at  large,  to  depasture  there,  which  cannot  be  with- 
out trespassing  the  one  upon  the  other ;  this  is  in  the  nature  i>{  common 
jmr  cause  de  vicinagem     7  Co.  5.  a. 

Aod  if  any  one  incloses,  and  after  the  inclosure  the  others  have  used  after 
harvest  to  open  his  gates,  and  to  intercommon  there,  the  usage  determines 
the  right,  and  the  owner  who  inclosed  cannot  exclude  the  others.  7  Co.  5. 
Vide  infra. 
Thou^  be  refuses  to  intercommon  with  them.  7  Co.  5. 
When  there  is  common  pur  cause  de  vicinage^  one  commoner  cannot  put 
his  CAitleiDto  the  lands  of  another  vill,  or  manor,  &c.  but  into  his  own  lands 
on/j,  and  thej  must  escape  into  the  other.     Co.  L.  1 23.  a.  4  Co.  38.  b. 

And  if  one  vill  or  manor  has  100  acres,  and  the  other  only  50,  the  latter 
can  use  the  common  only  with  cattle  proportienable  to  the  50  acres.  7 
Co.  5.  b. 

[^*]And  he  can  use  it  only  for  cattle  levant  and  couchant  within  his  tene- 
ment or  vill ;  for  it  is  in  the  nature  of  a  common  appendant. 

And  therefore  it  ought  to  be  clainied  from  time  whereof,  &c.  as  common 
appendant,  though  it  be  not  so.     Per  Wray,  4  Co.  38.  a. 

If  common  be  allowed  pur  cause  de  vicinage,  the  one  lord  of  the  manor 
or  vill  may  inclose,  and  oust  the  others  of  common  there.  Co.  L.  122.  a. 
R*  4  Co.  38.  b.  (r) 

So,  if  the  owner  of  land,  where  there  is  shack,  incloses,  he  shall  hold  in 
seyeralty,  where  by  usage  the  inclosers  there  have  done  so.     7  Co.  5.  b. 

If  several  freeholders,  who  have  lands  in  a  common  field,  intercommon, 
one  of  them  cannot  prescribe  to  inclose  against  the  others.  Adm.  2  Mod. 
105.    Vide  supra. 

(F)  COMMON  ;  HOW  IT  SHALL  BE  USED. 
(F  1.)  When  it  excludes  the  ovmer. 

If  tenants  of  a  manor  have  common  in  the  wastes,  they  cannot  exclude  the 
lord ;  for  he  by  common  right  may  put  in  his  cattle.  Co.  L.  1 22.  a.  1  RoK 
396. 1.  10. 

So,  a  grantee  of  common  cannot  exclude  the  owner.  1  RoL  396.  1.  13. 
399. 1.  2. 

Though  the  grantee  has  common  sans  nofnbre,  1  Rol.  396.  1.  1 3.  Co. 
L.   122.  a. 

^or  tenants,  wjio  claim  common  of  estovers.     2  Cro.  256,  7. 


(r)  Common  by  vicinage  ia  not  excluded  without  a  complete  separation,  though  the  ooly 
cffsattiiiiication  M^  ^?^^  ^'  ^  highway  leading  horn  one  common  to  the  other.     13  East,  34U. 
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.And  the;  cannot  prescribe  to  exclude  the  owner  of  the  soil ;  for  the  word 
common  imports  it*     Co.  L.  1^22.  a.     2  RoL  267*  )•  30. 

If  the  owner  of  the  soil  aliens,  saving  his  common,  he  may  afterwards 
depasture  there.     1  Ro).  396.  I.  35. 

And  if  there  was  not  any  saving,  the  alienee  shall  have  common.  1  Rol. 
396. 1.  30. 

But  the  lord  or  owner  of  the  soil,  by  custom,  may  be  restrained  to  two  or 
three  beasts.     Coot.  2  Rol.  267.  U  26.     R.  Yel.  129. 

Or,  he  may  be  restrained  to  a  certain  time. 

[The  right  of  commoners  in  a  common  may  be  subservient  to  the  right 
of  the  lord  in  the  soil :  so  that  the  lord  may  dig  clay  pits  there,  or  empower 
others  to  do  so,  without  leaving  sufficient  herbage  for  the  commoners,  if 
such  a  right  can  be  proved  to  have  been  always  exercised  by  the  lord.  5 
T.  R.  411.] 

So  the  tenants  of  a  manor  may  prescribe,  that  aHer  the  grass  is  mowed 
and  put  in  cocks,  the  lord  only  shall  put  in  his  cattle  till  Michaelmas, 
and  then  the  tenants  only  till  Lady-day.  Per  Brampston,  2  Rol.  267. 
1.  10.  ' 

So,  a  man  may  prescribe,  or  allege  a  custom,  to  have  the  sole  or  several 
vesturam  terroiy  ov pasturam  terrctj  and  exclude  the  owner  of  the  soil.  Ca« 
L.  122«  a. 

[*]So,  the  copyholders  of  a  manor  may  allege  a  custom  to  have  the  sole 
pasturage  in  such  a  place,  and  to  exclude  their  lord  :  for  such  usage  may 
have  had  a  good  commencement.  R.  2  Sand.  32^.  2  Lev.  2.  Pol.  13. 
1  Mod.  74. 

So,  the  freeholders  may  prescribe,  that  they,  with  the  customary  tenants, 
and  the  copyholders  may  allege  a  custom,  that  they,  with  the  freeholders, 
have  the  sole  pasturage.     Semb.  I  Sand.  352.     Dub.  3  Mod.  250. 

So  a  tenant  may  prescribe  to  have  all  thorns,  £:c.  growing  upon  such  a 
place ;  by  which  the  owner  ^hall  be  excluded.     R.  2  Cro.  256,  7. 

[But  a  prescription  that  occupiers,  or  inhabitants  ought  to  have  common 
is  not  good.     1  Lord  Raym.  405. 

f  By  St.  13  G.  3.  c.  81 .  arable  in  common  fields  shall  be  ordered  as  three- 
fourths  in  number  and  value  of  occupiers  direct  for  six  years.  Cottager  or 
commoner  without  land  is  not  excluded  his  full  right,  unless  he  consents  in 
writing  for  ananhual  payment.  If  occupiers  agree  not  to  depasture  in  com- 
mon, and  allot  what  shall  be  such  common  for  cottagers  only,  as  shall  be 
deemed  an  equivalent  by  a  majority  of  them  who  have  not  compounded, 
they  shall  not  have  common  on  the  other  part.  Person  having  separate 
sheep-walk,  or  pasture  for  cattle,  not  excluded  from  his  right,  unless  he 
consents. 

Balks,  &c.  may  be  ploughed  with  consent  of  lord  of  manor,  and  three- 
fourths  of  occupiers,  except  where  it  is  a  road.  Boundary  stones  shall  be 
erected. 

Lords  and  three-fourths  of  commoners  may  let  one  twelfth-part  of  wastes 
for  four  years,  the  rents  to  be  employed  in  improving  the  residue. 

Or  assessment  may  be  levied  for  improving  stinted  commons,  as  lord  and 
majority  of  occupiers  direct. 

Majority,  with  lord's  consent,  may  postpone  opening  commons,  stinted  as 
to  time,  for  twenty-one  days. 

Two-thirds  of  commoners,  with  lord's  consent,  may  open  and  shut  com- 
mon pastures,  but  a  portion  shall  be  reserved  for  those  dissenting. 
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SiiDted  right  of  common  for  horses,  &c.  may,  by  majority  of  commoners, 
be  commuted  for  sheep. 

Persons  otherwise  disabled  may  agree  under  this  act* 

Tithe  owners  shall  receive  no  gratuity  for  tithes,  but  by  half-yearly  or 
jearly  paj'ments* 

The  consent  of  occupiers  is  not  valid,  without  an  authority  from  propria 
ctor.] 

(F  2.)  With  what  cattle. 

Common  appendant,  or  appurtenant  for  cattle  levant  and  coucbant,  may 
be  used  with  cattle  which  be  hires  or  borrows  to  plough,  or  manure  his  land : 
for  Ibey  are  his  cattle.     1  Rol.  402.  1.  39.  401.  I.  39. 

And  which  yield  nurture  for  his  family.     1  Rol.  401.  1.  43. 

So  with  rabbits,  or  other  beasts  of  warren,  as  well  as  other  cattle.  R. 
Lut.  1 08.  . 

Common  in  a  forest  may  be  used  with  sheep.  Lut.  81.  Vide  in  Chase, 
(O  3,  4.) 

S*3Though  it  be  in  the  fence-month.     Lut.  81.     If  he  prescribes  for  it. 
.  447. 

Rams  must  not  remain  on  commons  from  the  25th  of  August  to  the  25tb 
of  November.     13  G.  3.  c.  81.  s.  21. 

Bat  he  who  has  common  appendant,  or  appurtenant  for  cattle '  levant  and 
coacbant,  cannot  use  the  common  with  the  cattle  of  a  stranger.  1  Rol.  402. 
1.  34.     2  Sand.  327.     Semb.  Lut.  107. 

Nor  can  he  license  his  tenants  at  will  to  put  their  cattle  there.  1  RoL 
402.  L  36. 

Nor  can  he  use  the  common  with  cattle  which  he  agists.     1  Rol.  402. 
1.  34. 
.  Or,  which  he  has  to  sell.     1  Rol.  401.  1.  46. 

Nor  can  he  grant  over  his  common  to  anotlier ;  for  it  is  for  cattle  levant. 
R.  2  Cro.  1 5. 

So,  he  who  has  common  in  gross  sans  7iomire,  cannot  license  a  stranger  to 
put  cattle  there.     2  Sand.  327. 

Yet  he  who  has  common  [in  gross]  for  a  certain  number  of  cattle  may  put 
in  the  cattle  of  a  stranger.  1  Rol.  402.  1.  43.  Cont.  1.  34.  Dub.  2  Cro. 
575.  (*) 

So,  he  who  has  the  sole  pasture  may  license  a  stranger  to  put  his  cattle 
there.     R.  2  Sand.  327.     2  Lev.  2.     Pol.  13.     1  Mod.  74. 

And  a  license /?;'o  hac  vice  may  be  by  parol.  2  Lev.  2.  Cont.  semb.  2 
Sand.  328. 

So  he  may  use  it  for  cattle  not  levant  and  coucbant.     R.  2  Lev.  2. 

Yet  after  a  verdict  a  license  shall  be  intended  by  deed,  though  not  pleaded. 
R.  2  Sand.  323. 

(G)  WHEN  ONE  MAY  IMPROVE  IT. 

The  lord  could  not  improve  the  land  where  others  hjive  common  by  thQ 
common  law,  2  Inst.  85. ;  viz.  against  others  who  have  common  by  grant  5 
but  against  his  tenants  it  was  otherwise.     2  Inst.  474.     1  4lol.  365.  {t) 


(«)  Or  cattle  of  hU  own  not  lerant  et  couchant.     Ld.  Rd.  728. 

(0  1.  The  right  of  approving  in  the  lord  of  a  manor  against  common  appendant,  in  a  comr 
aoQ  law  right.  Semb.  2  T.  R.  392.  1  Taunt.  435.-2.  A  custom  in  a  manor,  that  any 
Penan  nnder  certain  rettrlQtionf,  and  with  the  lord^s  coBtent,  may  inolose  parcels  of  th» 
Vet.  m.  1«  [*74] 
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But  now,  by  the  at.  of  Merton,  20  H,  3,  4.  the  lord  may  improve,  leaving 
sufficient  pasture,  ingress,  and  egress  for  his  tenants. 

And  by  the  st.  W.  2.  13  Ed.  1.  46.  the  st.  of  Merton,  which  extends  to 
the  lord  and  his  tenantsj  shall  hold  between  the  lord  and  others  who  have 
common* 

And  therefore,  the  lord  may  improve  his  wastes  against  those  who  have 
common  appendant,  or  appurtenant  for  cattle  levant  and  couchant  upon 
their  tenements. 

[*]So  if  the  lord  has  common  in  the  lands  of  the  tenant,  the  tenant  may 
improve.     2  Inst.  474. 

[So  any  person  who  is  seised  in  fee  of  part  of  a  waste  within  a  manor, 
may  approve,  leaving  a  sufficiency  of  common,  though  he  is  not  the  lord  of 
the  manor.     3  T.  R.  445.] 

So  if  the  lord  aliens  the  soil,  where  the  common  was  taken,  the  alienee 
may  improve.     2  Inst.  87.  (u) 

The  lord  may  improve  toties  quotiesy  if  there  be  sufficient  common  left 
for  his  tenants.     Ibid. 

And  if  it  be  sufficient  at  the  time  of  the  improvement,  though  it  after- 
wards appears  to  be  insufficient,  the  improvement  stands.     2  Inst.  87. 

If  the  lord  makes  a  feoffinent  of  part  of  the  waste,  the  feoffee  may  in- 
close*; for  the  feoffment  is  an  improvement.     Ibid. 

By  the  st.  W.  2.  46.  none  shall  be  aggrieved  by  an  assize  of  common  of 
pasture,  by  reason  of  windmill,  berkery,  (viz.  sheep  or  tan-house,)  cow* 
house,  necessary  augmentation  of  his  court-yard  or  curtilage.     2  Inst.  476. 

And  for  these  improvements  the  lord,  &c.  shall  not  be  a^rieved,  though 
sufficient  common  be  not  left.     2  Inst.  476.     Dub.  1  Lev.  62. 

And  these  instances  are  only  for  example  ;  for  the  statute  extends  by 
equityi  where  the  lord  builds  an  habitation  for  his  beast-keeper.  2  Inst. 
476. 

Where  he  builds  a  new  house  for  his  own  habitation,  aiid  enlai^es  the- 
curtilage.     Semb.  1  Lev.  62.     \  Sid.  79. 

But  he  ought  to  say,  that  it  was  for  his  habitation,  and  that  it  was  neces- 
sary.    R.  1  Lev.  62.     1  Sid.  79. 

If  the  lord  improves  and  incloses,  and  the  fences  are  thrown  down  by 
persons  unknown,  by  the  st.  W.  2.  46.  the  towns  adjacent,  if  they  do  not 
indict  the  misdoers,  shall  be  distrained  to  repair  the  same  fences.  2  Inst. 
476. 

If  they  be  thrown  down  by  night  or  by  day,  if  the  persons  be  not  known. 
Lut.  157. 

And  this  if  the  misdoers  are  not  indicted  within  a  year  and  a  day.     2 

waste,  is  not  restrictive  of  the  lord^s  common  law  right  to  approye.  2  T.  R.  391.— 3.  Th« 
lord  of  a  manor  is  not  precluded  inclosing  against  common  of  pastare,  by  the  tenant^s  having 
another  and  distinct  right  of  common  against  which  he  cannot  inclose  ;  such  as  common  of 
torbary,  a  right  to  dig  sand,  and  the  like.  6  T.  R.  741.  2  T.  R.  391.— 4.  But  he  cannot^ 
under  the  stat.  of  Merton  (20  Hen.  3.  c.  4.),  inclose  and  approve,   where  there  is  a  right  in 

the  tenants  to  estovers,  or  to  dig  gravel.     2  T.   R.  391.     6  T.  R.  741 &.  Nor  does  the  at&t. 

empower  the  lord  to  approve  against  common  of  turbary.     I  Taunt.  435. 

(ti)  1.  If  the  lord  of  a  manor  alien  the  waste,  the  alienee  may  approve.  3  T.  R.  445. 
•—2.  And  the  owner  of  the  soil  may  approve  in  a  waste,  which   neither  is  nor  ever  wa» 


that  it  cannot  be  divided  among  them,  but  there  must  be  a  joint  enjoyment  of  it:  Nor  raA 
one  of  the  tenants  aliene  his  right  in  the  common,  though  they  may  jointly  alieno  it.  Ley- 
jnau  r.  Abeel,  16  Johns.  Rep.  30.  )■ 
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Inst.  476.  Lut.'  158.  1  Rol.  365.  Diet,  that  a  distringas  lies  if  the 
misoders  are  not  ludicted  within  a  convenient  time,  though  the  year  he  not 
(assed.      Cro.  Car.  440. 

And  therefore  a  writ  shall  go  to  the  sheriff  to  inquire  what  malefactora 
threw  down  the  fences  ;  and  if  he  returns  that  it  was  by  persons  unknown, 
t  distringas  goes  against  the  inhabitants  of  the  next  towns,  and  to  inquire 
of  the  dama;;es.     Lut.  141.  170.     Cro.  Car.  280.  440. 

But  a  distringas  does  not  go  for  cutting  down  trees,  if  the  fences  are 
not  thrown  down.     R.  Ray.  487. 

The  writ  need  not  shew  a  title  to  improve.     R.  Cro.  Car.  280.  * 

And  it  lies  for  the  owner  of  the  waste.     Sho.  106.  ^ 

For  the  grantee  of  the  common.     Sho.  106. 

[The  proceeding  upon  a  noctanter  must  be  of  the  crown  side  in  B.  R. 
Str.  622. 

[*] No  costs  are  given  on  a  writ  of  noctanter.  Str.  1069.  B.  R.  H, 
355.] 

At  the  return  of  the  distringas^  the  inhabitants  may  appear  and  plead  to 
it;  for  the  distringas  contains  a  scire  facias.     Lut.  157.  R.      1  Sid.  107. 

And  therefore  there  is  no  occasion  for  a  scire  facias  after  the  distringas^ 
Lut.  157. 

And  the  inhabitants  may  plead  that  the  persons  were  known.  Lut.  175| 
176.  R.  I  Lev.  108. 

That  the  damages' are  excessive.  Lut.  147.  177.  R«  1  Sid.  212.  1 
Mod.  66. 

Or  any  matter,  which  excuses  the  throwing  down  of  the  fences.  Lut* 
144.  176.     [Vid.  B.  R.  H.  355.1 

That  the  misdoers  are  indictea.     Cro.  Car.  440. 

And  some  inhabitants  may  plead  one  plea,  and  the  inhabitants  of  another 
viU,  another  plea.     Lut.  176. 

So  two  of  every  vill  may  plead  for  all.     1  Lev.  108. 

If  the  vills  plead  to  the  damages,  there  shall  not  be  judgment  for  the  erec- 
tion of  the  inclosures  till  the  plea  be  determined.     1  Mod.  66. 

But  if  the  vills  do  not  plead  to  the  excessiveness  of  the  damages,  they  shall 
be  bound  by  them,  though  the  jury  afterwards  find  less  damages.  R*  1  Sid. 
212. 

And  if  at  first  they  do  not  take  protestation  to  the  damages,  they  cannot 
afterwards  traverse.     Ibid. 

And  if  they  do  not  come  at  the  return  of  the  distringas j  they  cannot  af- 
terwards plead.     Semb.  Cro.  Car.  280. 

If  the  vills  do  not  plead,  another  distringas  goes  to  levy  the  damages 
foand.     Cro.  Car.  280.     Jon.  306.  (x) 


(x)  1.  Bj29  6.  2.  c.  36.  and  81   G.   2.  c.  4U.the  lords  of  wastes  and  commons,  with. 

the  consent  of  the    major  part  in  number  and  value  of  the  commoners,  may  inclose  any 

put  thereof  for  the  growth  of  timber  and  underwood.— 2.  And  by   13  6.  3.  c.  81.  three- 

feufths  in  namber  and  value  of  the  occupiers  of  open  or  common  field  lands  are  empowered, 

with  the  consent  of  the  owner,  rector  and  impropriator,  and  tithe  owner,   to  make  rales  for 

the  ordering^  fencing,  cultivating,  and  improving  the   tillage  or    arable  lands  lying  in  such 

common  fields  ;  and  the  major  part,  &c.  of  the  persons  having  right  of  common  may  also 

alter  the  mode  of  depasturing  common  pastures.— 3.  And   t^e  41  G.  3.  c,  109.  is  an  act  for 

consolidating  in  one  act  certain   provisions   usually   inserted  in   acts  of  inclosnre,  and  for 

ftcOitatinc  the  mode  of  proving  the   several  facts  usually  required  on  the  passing  of  such 

ictt.  ■  1      Th*    following  points   upon   inclosure    acts    may  be    referred  hither. — 5.    The 

ewiier  ofa  tenement  entitled  to  common  in  the  waste,  as  well  o(  the   manor  of  which  the 

imnmmmntis  iMircel  w  of  another,  is,  on  the  inclosure  of  both,  entitled  to  a  distinct  allot- 
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[*]But  the  lord  cannot  improve  against  him,  who  hasxommoR  in  grostf 
sa7is  nombre,     2  Inst*  86. 

Nor  when  he  has  common'in  gross,  though  it  he  for  a  certain  numhen 
2  Inst.  86.  475.     Semb.  1  Rol.  3G5. 


nient  in  each.     7  East,   485—6.   A  copyholder  havinif  a  rieht  of  common   in  two  manors, 
and  having  received  an  allotment  out  of    one,  in  lien   of  his  right  in  that  manor,  it  eB- 
titled  to  his  full  allotment  out  of  the  other  when   inclosed,  whether  the  manors  to  be  held 
tinder  the  same  or  different  lords.     And  though  the  estate  in  respect  of  which  he  claims  be 
partly  enfranchised  freehold,  that  docs  not   distinguish  his  right  as  to  the  part  enfranchised. 
1  Mars.  50.     5  Taunt.  365. — 7.  If  land,  «»ver  which    there  are  rights  of  common,  is  inclosed 
under  a  statute,   the  allotments  received  by  the   commoners  in  lieu  of  their  rights  are  not 
bold  by  the  same  tcnnre  as  those  rights   were  held  ;  the  ownership  in  thq  land  being  given 
to  them,  they  must  hold  by  the  same  tenure  as  the  late  owner  held  before  them,  unless  the 
iocloiure  act  otherwise  directs.     2  T.   H-   415. — 8.  An  estate  of  a  customary  nature  is  a 
species  of  tenure    which  cannot  be   created  at   this  time  of  day  ;  because  it   is  an-  essential 
quality  of  such  an  estate  that  it  must  have  been  immemorially  demiseahlo  as  customary  ce« 
tate  ;  and  as  it  must  always  have  been  of  such   quality,  it  follows  that  this  quality  cannot 
be  created  by  any  modern  agreement.     Hence,   where  the   waste  of  a  manor  is  inclosed  and 
allotted  to  the  commoners,  they  hold   the  allotments  as  freehold  tenures  ;  they  were  free-- 
bold  before  the  inclosure,  namely,  the  freehold  of  the  lord.     2  M.  &  S.  175.—9.  Commia- 
■ioner«    under  a  common  inclosure  act  have  no  jurisdiction   over  a  towing-path  along  the 
bank  of  a  river,  which  can  subsist   in  that  spot  only.     2  B.  &   P.  496. — 10.  Commissioners 
under  an  inclosure  act  may  take  abend  of  indemnification  against  the  expcnces  of  a  suit  to 
be  brought  in  pursuance  of  it,  where  there  is  a  doubt   whether  those    expences  are  payable 
out  of  the  fund  provided  by  the  act.     2  B.  £c  P.    89. — 11.  An  inclosure  act  gave  the  parties 
aggrieved  a  right  of  appeal  to  any  quarter  sessions  to  be  holden  f^rthe  county  of  W.  within 
four  calendar  months  after  the  cause  of  complaint  shall  have  ariseti,  and  enacted  that  ^^  tb« 

.  justices,  at  the  said  general  quarter  sessions  are  hereby  required  to  hear  and  determine  the 
]|iatterof  every  such  appeal.*^  The  sessions,  in  their  discretion,  may  adjourn  it  when 
once  properly  lodged  ;  though  the  act  of  the  party  in  preferring  his  appeal  must  be  within 
the  limited  time.  13  East,  .352. — 12.  A  private  inclosure  act,  incorporating  in  itself  tho 
public  general  inclosure  act,  required  parties  to  appeal  for  matters  done  under  it,  four  months 
next  after  the  cause  of  complaint  shall  have  arisen.  Tho  commissioners  vmder  it  set  out 
the  different  public  roads  ;  but  one  which  hitherto  had  been  used  as  a  public  one  is  not 
amongst  the  number,  and  therefore  is  extinguished  ;  for  tho  general  inclosure  act  enacts, 
that  those  not  set  out  shall  be  stopped  up  and  extinguished.  Afterwards,  the  commissioners 
set  out  the  road  in  question  as  a  private  road.  \%  ithin  four  months  after  this  last  setting 
ouf,  but  more  than  four  since  the  first,  a  party  appeals  to  the  quarter  sessions,  from  the 
road  not  having  been  set  out  as  a  public  one.  Held,  supposing  an  appeal  from  the  decision 
of  the  commissioners  fay,  that  he  was  out  of  time,  his  cause  of  complaint  being,  not  that  the 

'  road  WAS  made  a  private  one,  but  that  it  w^s  not  set  out  as  a  public  road.  There  was  no 
road  in  existence  when  the  setting  out  a  private  one  was  done.  2  M.  &  S.  80. — 13.  Com- 
plaint under  13  Geo.  3.  c.  78.  s.  19.  is  to  be  made  ^^  by  appeal  to  the  justices  at  the  next 
quarter  sessions  after  suph  order  made,  or  proceeding  had.^^  Proceeding  here  means,  not  an 
act  done,  but  legal  proceeding,  hence  an  appeal  against  an  inclosure  made  by  virtue  of  ai^ 
inquisition,  on  a  writ  of  ad  quod  damnum^  must  be  made  at  the  next  sessions  after  the  ioquisi- 
lion  taken,  and  entered  and  recorded  at  the  sessions,  pot  at  the  next  sessions  after  the  stop- 
ping up  of  the  road.  2  M.  Sz  S.  230 — 14.  An  inclosure  act,  53  Geo.  3.  c.  61.  directed,  (hat 
if  any  person  shall  think  himself  aggrieved  by  any  thing  done  in  pursuance  of  it,  he  might 
appeal  to  any  general  quarter  sessions  held  wiihin  six  months  after  sugh  cause  cf  complaint 
in  Nirvember  1812,  the  commissioners  under  the  act  prepared  a  map  of  the  different  allot- 
ments, specifying,  infer  alia,  that  certain  lands  were  allotted  to  a  vicar,  in  lieu  ot  tithes  ; 
held  a  meeting,  whirh  the  vicar  attended,  and  at  which  the  map  was  shewn  to  him,  and  an 
agent  was  nnmed  by  him  to  act  on  his  behalf.  On  the  18lh  of  tho  same  month  another 
meeting  was  held,  and  an  alteration  was  made  in  the  vicar^s^  allotment,  which  the  agent 
who  attended  the  meeting  approved  of,  and  all  present  agreed  to  consider  final.  On  the 
$(2d  November  1813,  the  commissioners  gave  the  notice  in  writing  required  by  the  general 
Inclosure  act,  dated  on  that  day,  that  payment  of  tithes  to  the  vicar  should  ce^se  from  the 
preceding  29th  September.  V\  ithin  six  months  from  the  date  of  this  notice,  the  vicar  ap.^ 
pealed,  and  held  that  he  was  in  time.  1.  1'be  allotment  to  the  vicar  was  not  per  S9  a  grieT- 
ance,  nor  did  it  necessarily  become  so,  until  there  was  a  determination  of  his  right  to  tithes. 
S.'  Before  the  notice  given,  nothing  final  seems  to  have  been  done  by  the  commissioners.  3 
M.  &  S.  127. — 15.  Where  an  appeal  is  given  against  a  rate  under  an  inclosure  act  or  other- 
irisei  the  party  grieved  cannot  sue  at  law,  though  the  rate  is  made  up  in  part  of  charges 
irhich  those  who  imposed  it  had  no  right  to  make,  but  which  had  reference  to  the  general 
«bd>ct  of  their  jurisdiction.     5  X-  Rt  182. — 16.  The  court,  though  empoweredi,  will  not  coq- 
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['^So  the  lord  cannot  improve,  where  the  tenant  has  common  of  turharj, 
piscary,  estovers,  &c«     2  Inst.  87* 

So  the  lord  cannot,  upon  pretence  of  an  improvement,  dig  pits  for  coals. 
Ix,    1  Sid.  106. 

So  the  lord  cannot  improve,  without  leaving  sufficient  common. 

Though  he  assigns  sufficient  in  other  lands.     2  Co.  25. 

Though  he  alleges  a  prescription  to  improve;  for  that  denies  the  right 
•f  common.     R.  Jon.  375. 

If  the  lord  improves,  and  does  not  leave  sufficient  common,  the  common- 
er may  throw  down  the  whole  inclosure ;  for  it  stands  upon  his  common. 
3  Inst.  88. 

But  in  an  assize  in  such  case  the  jury  cannot  find  generally  for  the  plain- 
tiff, b«t  ought  to  assign  how  much  shall  be  sufficient.     Ibid.    - 

(H)  WHAT  INTEREST  THE  COMMONER  HAS. 

The  commoner  has  no  interest  in  the  soil  where  he  takes  his  common  ; 
and  therefore  he  cannot  meddle  with  the  soil  to  dig  there,  &c.  Bridg.  10. 
£Vid.  1  Bur.  ^5.  267.1 

He  cannot  take  wood,  hav,  or  other  profit  there  growing.  2  Leo.  203. 
Bridg.  10. 

He  cannot  cut  down  bushes,  fern,  &c.  without  special  custom  ;  though 
they  prejudice  his  Common.     Bridg.  10. 

[A  commoner,  though  he  has  by  custom  a  right  to  cut  fern,  may  not  scat- 
ter the  ashes  which  a  stranger  has  made  by  cutting  and  burning  it.  T.  13 
G.    Str.  777.] 

P]Nor  grant  his  common  to  the  use  of  another.     Bridg.  10. 


solidata  feigned  iaaues  brought  under  ao  inclosure  act,  ^vhcre  the  questions  raised  are  differ- 
ent 6  raunt.  167. — 17.  To  make  title  to  an  allotment  under  an  inclosure  act,  of  a  stx- 
lemith,  to  be  set  out  for  the  person  claiming  to  be  lord  of  a  ocrtain  manor,  it  is  sufficient,  on 
the  trial  of  an  issue  under  the  act,  to  shew  that  he  is  owner  of  the  soil.  It  need  not  be  prov- 
ed that  there  is  such  a  manor  existing  in  law,  or  that  the  claimant  is  lord,  properly  so  called. 
€  Price,  101.-— 18.  fnclosure  bills  are  not  to  bo  considered  as  merely  private  acts.  1  Anst. 
8BI..-19.  Semble,  that  the  determination  of  the  commissioners  under  the  general  inclosure 
act,  41  Geo.  3.  c  109.  is  by  the  s.  8.  of  that  act  made  final  and  conclusive,  not  being  with- 
k  the  pfOTiso  in  that  section,  which  gives  an  appeal  in  specified  cases  to  the  quarter  ses- 
siotis.  CM.  1^  S.  80. — ^tO.  An  act  for  inclosing  the  waste  of  a  manor  is  passed  at  a  time 
when  the  mines  under  the  waste  are  out  at  lease,  rendering  rent.  The  act  allots  to  the 
lord  a  certain  portion  of  the  waste,  a!r  a  compensation  for  bis  right  and  interest  in  the  soil ; 
the  commoners  are  to  hold  their  allotments  in  fee  simple  ;  and  there  is  a  clause  that  the 
act  sliontd  not  defeat  the  lord*s  seigniories  incident  to  the  manor,  but  that  he  might  enjoy 
an  reota,  fines,  services,  courts,  &c.  and  all  other  royalties  and  manerial  jurisdictions.  Held, 
Gist  tlie  mines  nnder  the  waste  passed  to  the  commoners  under  their  allotments,  (subject 
however  to  the  lease,)  and  that  if,  by  any  construction  the  word  ^^  rcitts,^^  had  it  stopd  un- 
eonnected,  could  have  been  intended  as  descriptive  of  the  mines,  yet  that  here  it  was  obvi- 
eesly  nsed  asa  species  of  the  generic  term,  *^  seigniories.''  2T.  R.  701. — %1.  Where  an 
bdosnre  act  (the  6th  Geo.  3.  c.  78.  for  instance)  directs  that  the  roads  set  out  shall  be  ^*  re- 
paired bj  sttcb  person  and  persons^'  as  the  commissioners  shall  direct,  such  persons  only  as 
are  interested  in  the  inclosure  are  meant.  6  T.  R.  ^ — 22.  An  inclosure  act,  51  Geo.  3. 
c.  100.  s.  21.  directed  the  commissioners  ^^  to  allot  to  the  lord  of  the  manor  one- sixteenth 
part  in  value  of  the  common,  &c.  for  aqd  in  full  satisfaction  of  his  right  as  lord  of  the  manor 
Is  the  soil  of  the  said  common  •/'  -and  by  s.  29.  directed  them  to  allot  the  remainder  of  the 
anuBon,  Ice.  among  the  several  proprietors  thereof,  and  persons  interested  therein.  Held, 
that  the  lord  was  entitled,besides  this  one-sixteenth,  to  compensation  in  respect  of  his  dcmense 
lands.  Were  those  lands  to  be  granted  to  another,  the  grantee  would  be  so  entitled  ;  and 
tkeoigh  the  lord  has  no  rip^t  of  common  as  such,  ye(  the  right  is  inherent  in  the  property,  and 
alyiies  dormant  whilst  in  his  possession.  Here,  too,  the  words  are  not  ^^  other  proprietors,** 
Astiagaishin^  tlyem  from  the  lord.  Had  those  been  the  words,  as  is  sometimes  seen  in  iu* 
dmore  ac(«,  the  case  wonld  have  be«n  different.     4  M.  U  9.  440. 
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Nor  make  a  trench  to  let  out  water  which  surrounds  it.  1  Ro).  406«  I. 
17,     Semb,  12  H-  8.  2.  15. 

Nor  atop  up  coney-borows,  though  his  cattle  fall  and  perish  in  tfaenn. 
1  Rol.  405. 1.  25.     2  Bui.  116. 

[Even  if  the  common  is  surcharged,  but  must  bring  his  action.  1  B.  M. 
259.  268.     2  Wils.  51.] 

Nor  kill  the  rabbits.     R.  1  Rol.  405.  1.  15.  20.  2  Leo.  201.  2  Bui.   116. 

Though  he  allege  a  custom  or  prescription  to  do  it.     Semb.  Bridg.   10* 

He  cannot  enter  upon  the  soil,  when  he  does  not  put  his  cattle  there.  1 
Rol.  406.  1.  8. 

Nor  agist  the  cattle  of  a  stranger  there.     2  Leo.  202. 

He  cannot  maintain  trespass  tor  damage  to  the  soil  or  grass  ;  for  he  has 
no  interest,  but  to  take  the  pasture  by  the  mouths  of  his  cattle.  12  H.  8.  3. 
8  Rol.  552.  1.  7. 

Nor  an  action  upon  the  case  against  a  stranger,  if  his  rabbits  go  upon  the 
common,  for  he  may  kill  them.     R.  Cro.  Car.  387.     1  Rol.  405. 1.  39. 

But  a  commoner  may  justify  his  entry,  to  put  his  cattle  upon  the  com- 
mon. 

Or  to  see  whether  the  grass  be  good,  for  the  depasturing  of  his  cattle.  1 
Rol.  406.  1.  10. 

So,  he  may  reform  an  abuse  to  the  soil  ;  as  he  may  dig  down  molehills. 
.  1  Brownl.  228.     12  H.  8.  2. 

Fill  up  with  earth  holes  dug-  there.     1  Brownl.  228. 

Let  out  water  from  a  pond  made  there  by  the  lord.     Ibid. 

Make  a  causeway  for  cattle  to  come  there.     Per  Pollard,  1 2  H.  8.  2. 

So,  he  may  throw  down  inclosures,  which  prevent  his  coming  to  his  com- 
mon.    Semb.  2  Inst.  88.     Bridg.  10.     Vide  1  Bur.  265.    267. 

Put  in  his  cattle,  though  the  owner  has  sowed  the  land.     2  Leo.  202. 

Throw  down  the  inclosure  of  the  common,  though  he  do  not  put  his  cat- 
tle there  at  the  same  time.     R.  Litt.  38. 

So,  he  may  throw  down  fonces,  which  are  erected  upon  his  common.     R. 

3  Mod.  65. 

So,  he  may  distrain  the  cattle  of  a  stranger  there  damage-feasant.  1 
Rol.  405. 1.  42.     Adm.  Yelv.  129.     2  Leo.  202. 

Or  drive  them  out  with  a  little  dog ;  without  being  compelled  to  dis- 
train.    R.  4  Co.  38.  b. 

[But  he  cannot  cut  down  trees  planted  by  the  lord  on  the  waste,  althon^ 
there  be  not  a  sufficiency  of  common  left.  6  T.  R.  483.  1  Bos.  &  Pul. 
Rep.  13.1 

So,  if  the  lord,  by  custom,  be  restrained  to  a  small  number  of  cattle,  and 
he  puts  more  there  ;  they  may  be  distrained  by  him  who  has  common.  Per 
three  J.  Yel.  129. 

So,  if  the  lord  puts  in  his  cattle  before  the  time  for  common,  when  by  the 
custom,  it  should  be  fresh.     R.  1  Rol.  405.  1.  55. 

[Wherever  there  is  colour  of  right  for  putting  in  cattle,  commoner  can- 
not distrain  ;  where  no  colour,  he  may  :  so  he  may  distrain  a  stranger's 
cattle,  but  not  those  of  a  commoner,  though  he  exceeds  his  number.  Where 
writ  of  admeasurement  lies,  he  cannot  distrain.  [*1  Whether  he  may  distrain 
cattle  surcharged  where  the  right  of  common  is  for  a  number  certain  ?  Q. 

4  B.  M.  2426.     1  Bl.  Rep.  673.] 

So,  a  commoner  shall  have  an  action  upon  the  case  against  him  who 
prejudices  his  common,  ^  assize,  or  a  quod  permittat.  Bridg.  10.  Vide 
post,  (I). 
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Though  the  prejudice  to  the  common  be  by  diggiog  clay,  and  laying  and 
carrying  it  across  the  common  ;  though  he  has  no  interest  in  the  clay  or 
soil.     R.  Godb.  344.     2  Rol.  308-  344. 

Though  the  defendant  himself  has  common  there.     R.  Godb.  344. 

Bat  if  a  commoner  avows  a  distress  for  damage-feasant,  he  ought  to  al- 
lege, 9MOflP  communiam  tarn  amplomodo  habere  nan  potest,     R.  3  Lev.  104. 

Vide  post,  (I). 

(!)  WHAT  REMEDY  THE  COMMONER  SHALL  HAVE. 

An  assize,  &c. 

Ifthe  commoner  has  an  inheritance,  or  estate  for  life,  in  his  common,  and 
is  disseised,  \^  shall  have  an  assize.     F.  N.  B*  180.  L.     Vide  Assize,  (B  2.) 
Though  the  lord  himself  disseises  him  ;  as  if  he  surcharges  the  common, 
or  approves,  and  does  pot  leave  sufficient  for  the  commoner.     F.  N.  B 
125.  D. 

So,  if  the  commoner  be  disseised,  he  may  have  a  quod  permittat  in  the 
coimty,  or  C.  B.  F.  N.  B.  123.  F,     Vide  Quod  Permittat. 

Or,  if  his  ancestor  was  disseised  ;  but  not  in  other  degrees.  F.  N.  B. 
123.  H. 

So,  if  tenant  in  ancient  demesne  be  deforced  of  his  common,  he  may  have 
a  vrrit  ofrl^t  close  for  it.     F.  N.  B.  11.  K. 

If  a  commoner  surcharges  the  common,  another  commoner  may  have  a 
writ  of  admeasurement  of  pasture,  whereby  the  number  of  the  cattle,  with 
which  the  defendant,  the  plaintiff,  and  other  commoners,  who  are  not  par- 
ties, may  common,  shall  be  ascertained.     F.  N.  B.  125.  B.  126.  H. 

And  this  writ  is  viscontieh  and  not  returnable  ;  upon  which  the  plaintiff 
shall  make  plaint  in  the  county  court,  as  in  replevin;  and  the  sheriff  by 
precept  shall  warn  the  defendant ;  and  if  he  pleads  nothing,  or  confesses  it, 
he  shall  make  admeasurement.  F.  N.  B.  125.  C.  G. 
*  And  upon  this  shall  go  an  alias  Siud  pluries^  and  if  nothing  be  done  upon 
it,  nor  cause  shewn,  an  attachment  against  the  sheriff.     F.  N.  B.  1 25.  F. 

Or  it  may  be  removed  by  pone  into  C.  B.  where  the  plaintiff  shall  count, 
and  have  admeasurement.     F.  N.  B.  125.  F.  126.  A. 

By  the  st.  W.  2.  7.  after  removal  into  C.  B.  a  distringas  goes  to  make 
proclamation  at  two  county  courts,  and  upon  default,  judgment.  F.  N.  B^ 
125.     G.  126.  C.     2  Inst.  368. 

By  W.  2.  8.  if  the  defendant  in  admeasurement  of  pasture,  afterwards 
turcharges,  a  writ  of  de  secunda  superoneratione  lies  ;  upon  which  he  shall 
render  damages,  and  forfeit  the  cattle  surcharged  to  the  king.  2  Inst.  370. 
F.  N.  B.  1 26.  E. 

[*]But  the  writ  of  admeasurement  of  pasture  does  not  lie  by  the  lord  ;  nor 

by  tenant  against  the  lord  ;  nor  for  common  sans  nombre.    F.  N.  B.  125.  D. 

So,  if  a  commoner  be  disturbed,  whereby  he  cannot  use  his  common,  or 

ciDnot  use  it  in  tarn  amplo  modo,  he  may  have  an  action  upon  the  case.     9 

Co.  112.  b.     Vide  Action  upon  the  Case  for  a  Disturbance,  (A  1.) 

So,  if  the  lord  or  a  commoner  surchai^es  the  common,  whereby  the  plain- 
tiff has  not  sufficient  common,  an  action  on  the  case  hes.  Lut.  107.,  [3 
Wils.  278.     2  Bl.  Rep.  1 1 7.]  (^) 

(y)  Where  the  lord  so  deals  with  the  soil  as  entirely  to  exclude  the  commoner,  the  lat- 
W  majr  recover  his  right  bj  his  personal  act ;  but  where  the  lord  has  only  abridged  his 
^i,  bis  remedy  is  by  suit  at  law  ;  therciore,  he  is  not  justified  iu  felling  trees  plantei  by 
<&e  Jofd  in  difltarbaace  of  his  right.    6  T.  R.  483.     1  B.  &  P.  13.    3  Anst.  ad2. 
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[One  commoner,  who  had  surcharged,  may  nevertheless  maintain  an  ac- 
tion  against  another  for  surcharging  the  common.     4  T*  R.  71. 

And  the  plaintiff  needs  not  shew  that  he  turned  on  any  cattle  of  his  own 
at  the  time  of  the  surcharge,  but  only  that  he  could  not  have  enjoyed  hie 
common  so  beneficially  as  he  ought.     2  BL  Rep*  1233.]  (z) 

So  if  the  lord  or  another  drives  his  cattle  out  of  the  common.     Lut.  103* 

If  a  man  claims  common,  where  he  has  no  right,  the  owner  seised  in  fee 
shall  have  a  quo  jure*     Vide  Quo  Jure. 

i'lfplaintilf  claiming  right  to  cut  rushes  on  a  common  cuts  some   which 
endant  takes  away,  trover  lies.     3  Wils.  332. 

Against  a  stranger  for  cutting  and  taking  away  rushes.     Trespass  and  tro- 
ver in  one  declaration.     3  Wils.  456.     2  Blk.  Rep.  926.]  (a) 
Vide  ante,  (H.) 

(K)  WHAT  REMEDY  THE  LORD  SHALL  HAVE. 

So,  if  the  lord  has  prejudice  in  his  soil,  where  the  common  is,  he  shall 
have  remedy  by  action,  as  in  his  other  lands. 

If  the  cattle  of  a  stranger  are  in  the  common,  he  may  driv/2  them  out,  or 
impound  them.     3  Lev.  41.  (6) 

Or  maintain  trespass. 

[*]So,  if  the  lord  sees  the  cattle  of  a  stranger,  he  may  drive  the  cattle  of 
a  commoner  with  them  to  pound  upon  the  waste,  in  order  to  sever  them, 
without  a  custom  for  doing  it.     R.  3  Lev.  41. 

So,  by  custom  he  may  drive  the  cattle  of  a  commoner,  to  see  whether  the 
eattle  of  a  stranger  be  there,  or  whether  the  common  be  surcharged  ;  but  not 
without  a  custom  alleged.     3  Lev.  41 .     2  Lev.  87. 

And  if  the  common  be  surcharged)  he  may  detain  the  cattle  driven,  till 
satisfaction  for  the  trespass,  without  a  prescription  for  it.     R.  2  Lev.  87. 

If  the  tenant  himself  surcharges  the  common,  the  lord  may  distrain  the 
beasts,  as  damage-feasant.     F.  N.  B.  125.  D.  • 

So,  if  the  tenant  puts  in  cattle  not  levant  and  couchant,  where  he  has  com- 
mon only  for  cattle  levant  and  couchant.     2  Rol.  706.  1.  50. 

Or  the  lord  shall  have  trespass  against  his  tenant. 

But  if  the  lord  sets  up  a  stack  of  corn,  &c.  upon  the  common,  he  can- 
not drive  away  the  cattle  which  have  common  there  ,  for  it  was  his  own  fault. 
R.  2Cro.  271. 


(s)  AdcI  in  case  by  one  commoner  of  pasture  a^inst  another  for  a  sarcharge,  the  sar- 
charge  may  be  alleged  generally.     3  W  ils.  2'78.     2  Blk.  817. 

(a)  1.  A  comniooer  may  sue  a  stranger  for  depasturing,  or  another  commoner  for  surcharge 
tog  (unless  by  license  of  the  lord),  though  he  has  sustained  no  immediate  inconvenience 
since  thereby  his  right  may  be  injured.  4  T.  R.  71. — 2.  And  the  smallness  of  the  damage 
sustained  is  no  objection  to  an  action  upon  the  case  by  a  commoner  for  disturbing  his  right 
or  deteriorating  its  enjoyment.  SEa^t,  154. — 3.  In  case  for  a  disturbance  of  common  ap- 
purtenant created  by  modem  grant,  the  plaintiff  may  claim  it  by  reason  of  his  possessioD.  I5 
East,  108. — 4.  In  the  case  of  an  absolutely  stinted  common  in  point  o(  number,  one  com- 
moner may  distrain  the  supernumerary  cattle  of  another.     4  Burr.  )lA1(i,     1  Blk.  673. 

(6)  1.  And  if  one  entitled  to  common  of  pasture  agree  and  covenant  with  the  owner  of  the 
soil  not  to  exercise  his  right  of  common  lor  a  certain  term,  his  cattle  may  be  distrained  by 
the  owner  damage  feasant  in  the  interim.  ^  H.  B.  4.-*2.  But  where  a  man  turns  in  hit 
cattle  under  some  color  of  right  of  common,  the  lord  cannot  distrain.  3  Wils.  126.-3.  ir% 
man  who  has  a  right  of  common  upon  the  lord^s  waste  for  cattle  levant  and  couchant  oa  h'ia 
land,  surcharge  the  common,  the  lord  cannot  for  that  cause  distrain.  3  VVila.  126. 
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(L)  HOW  COMMON  SHALL  BE  EXTINGUISHED. 

If  a  man  purchases  land  where  his  common  is  to  be  taken,  whereby  he  has 
as  high  an  estate  in  the  land  in  which,  &c.  as  in  the  land  to  which  the  common 
is  appendant  or  appurtenant,  the  common  shall  be  extinguished.  R.  4  Co« 
38.  a.     R.  Cro.  El.  570.     Mo.  462,  3.     Vide  Suspension,  (B,  &c.) 

\  So,  if  the  owner  of  land  to  which  common  is  appurtenant,  purchases 
part  of  the  land  out  of  which  common  is  to  be  taken,  or  the  owner  of  part  of 
the  land  out  of  which  common  is  to  be  taken  purchases  the  land,  or  a  part 
of  it  to  which  common  is  appurtenant,  the  right  of  common  becomes  extinct 
as  to  the  whole.     Livingston  u.  Ten  Broeck,  16  Johns.  Rep.  14.  } 

So  if  a  copyhold  to  which  common  belongs,  is  destroyed,  the  common  is 
gone.     Vide  Copyhold,  (K  6.) 

So,  if  he,  who  has  common  appurtenant,  purchases  parcel  of  (he  land  in 
which,  &c.  the  whole  shall  be  extinguished.  Co.  L.  122.  a.  R.  8  Co.  79. 
R.  I  And.  159. 

So,  if  he  who  has  common  in  gross,  &c.     Co.  L.  123.  a. 

But  if  a  man,  who  has  common  appendant,  purchases  part  of  the  land  ia 
which,  &c.  it  shall  be  apportioned ;  for  it  is  of  common  right.  Co.  L.  122. 
a.  R.  4  Co.  38.  a.     R.  Mo.  463.  644.     8  Co.  79.  a. 

And  be  ought  to  prescribe  for  the  whole  till  such  a  day  when  he  pur- 
chased, &c.     4  Co.  38.(c) 

So,  if  ai  man,  who  has  common  appurtenant,  sells  parcel  of  the  land  to 
which,  &c.  it  shall  be  apportioned.     Co.  L.  122.  a.     K.  8  Co.  79. 

And  the  aHenee  may  prescribe  as  for  common  appurtenant  to  his  parcel* 

8  Co.  79. 

Or,  if  common  be  for  a  certain  number,  the  owner  may  sell  all  his  com* 
•mon  with  parcel  of  his  land  to  which,  &c.  and  the  whole  shall  be  appurte« 
nant  to  that  parcel.     R.  1  Rol.  402.  1.  25.     Cro.  Car.  432. 

Yet  if  a  commoner  purchases  the  improved  part  of  the  waste,  his  common 
'shall  not  be  extinguished ;  for  by  the  improvement  it  was  wholly  severed 
from  the  manor.     2  Inst.  87. 

[*](M)  HOW  SUSPENDED. 

So,  if  a  commoner  who  has  common  appurtenant,  takes  a  lease  of  part  of 
the  land  in  which,  &:c.  for  life  or  years  ;  all  bis  common  shall  b«  suspended 
daring  the  term.     R.  8  Co.  7^.  a. 

Vide  suspension. 

(N)  WHEN  IT  IS  NOT  DESTROYED. 

If  all  the  inhabitants  of  a  vill  have  common  in  such  a  place,  and  the  an- 
cient messuage  of  any  of  them  falls,  and  a  new  one  is  built  upon  the  same 
foundation,  the  common  remains.     R.  2  Leo.  45.  . 

Or,  if  he  builds  a  new  house  in  the  same  place.     2  Leo.  45.     Godb.  97. 

But  if  the  inhabitantsofa  vill  claim  common,  and  any  one  builds  a  new 
messaage  there,  where  there  was  none  before,  he  shall  not  have  common  ; 
for  it  belongs  only  to  the  apcient  inhabitants.     R.  2  Leo.  44. 

(O)  WHEN  REVIVED  BY  A  NEW  GRANT. 
If  a  common  be  extinguished  by  unity  of  possession,  if  a  lea9<5  be  made 

(0  If  there  be  a  coitom  for  Ihe  commoner  to  inclose,  on  hUinelMint,  th.  remainder  of 
the  land  is  discharged  from  hit  right  of  common.    2  Wib,  369. 
Vol.  hi.  11  L  83J 
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of  the  land  to  which,  &c.  with  all  commons  therewith  used  or  enjoyed  ;  that 
amounts  to  a  new  grant  of  the  common  for  years,  if  there  be  an  averment 
that  it  was  used.     R,  Cro,  El.  570,  (d) 

Vide  more  concerning  Common  in  Copyhold,  (K  6.)— Chancery,  (2  P.) 
-^Pleader,  (3  K  24.) 

Tenant  and  tenancy  in  common.     Vide  Abatement,  (E  10. — F  6.) — 
Chancery,  (  3  V  4,  &c.)— Devise,  (N  8.)— Estates,  (K  8.) 

COMMON  ANNOYANCE. 

Vide  Justices  of  Peace,  (B  24,  &c.)— Leet,  (L  12,  1 3,) 

COMMON  BENCH. 

Vide  Courts,  (C  1,  &c,)— Pleader,  (C  4,    11,  &c 3  B  2.)— Quod 

permittat,  (D  2.) 

nCOMMON  COUNCIL.. 

Vide  Frakchisbs,  (F  25.)— London,  (F.) 

COMMON  I^AW. 

Vide  Chancery,  (Cl.— D9 — X— 4  V,)— Copyhold,  (K  4 P   3.)— 

Ley,  (B).— Parliament,  (R  12.  23.  27.)— Prohibition,  (F  10.— G  22.)— 
Trade,  (A  6,  7.)  ^ 

COMMON  RECOVERY. 

Vide  Chancery,  (4  K  1,2.)— Estates,  (B  27,  &c.)— Execution,  (A  6.), 

— Recovery,  (B  1,  &c.) 

COMMONS. 

Vide  Parliament,  (D  4 — G  10 — L  14,  &c.)— Scotland,  (D  5.) 

COMPERUIT  AD  DIEM. 

Vide  Pleader,  (2  W  31.) 

COMPOSITION. 

Vide  DiSMES,  (E  8.  21 — L  2.)— Pleader,  (2  G  6.) 

CONCEALED  LANDS. 

Vide  Prerogative,  (D  65.) 

CONCLUSION. 

Vide  Abatement,  (E  16.)— Estoppel— Pleader,  (C  84.  E  28,  &c.— F  5. 

— S  35,  &c.) 

to  ate  <he  »ame°  a.  b^«rl  ?h.,  h.-f  k         *  ~°''«y«<' '»  '™«» »<>  P«nnit  (boM  tenant. 

conveyance.    8  T.  R.  3M         ^    ^  '  »<»**''l»<«>din6  »  "age  subiequent  to  the 
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Vide  Accord.— Fine,  (E  9,  &€.) 

[♦]CONDITION. 

(A  1.)  CONDITION  IN  DEED.  p.  87. 

(A  2.)  By  what  words  it  shall  be  created.«»-In  the  grants 

of  a  common  person,  p.  88. 

(A  3.)  In  the  king's  grant,  p.  89. 

(A  4.)  In  a  will.  p.  90. 

(A  5.)  In  obligations,  p.  90. 

(A  6.)  What  words  do  not  make  a  condition,  p.  90. 

(A  7.)  To  what  estate  it  may  be  annexed,  p.  91. 

(A  8.)  In  what  conveyance,  p.  91. 

(a  9.)  How  it  shaU  be  annexed,  p.  91. 

(A  10.)  Who  shall  be  bound  by  a  condition,  p.  91. 

(B)  CONDITION  PRECEDENT. 

(B  1.)  What  shall  be.  p-  92. 

(B  2.)  Condition  to  have  a  fee,  when  good.  p.  95. 

(B  3.)  At  what  time  an  estate  shall  vest  upon  a  conditioii 
precedent,  p.  95. 

(C)  CONDITION  SUBSEQUENT. 

What  shall  be.  p.  97. 

(D)  WHAT  CONDITIONS  ARE  NOT  GOOD. 

(D  1.)  If  they  are  impossible,  p.  98. 

(D  2.)  What  shall  be  said  impossible,  p.  99. 

(D  3.)  If  a  condition  be  contrary  to  law  ;  in  a  feoffment, 
gift,  &c.  p.  99. 

(D  4.)  Or  repugnant. — To  the  grant,  p.  99. 

(D  5.)  To  the  estate,  p.  100. 

(D  6.)  What  shall  not  be  repugnant,  p.  100. 

(D  7.)  If  a  condition  be  contrary  to  law,  in  obligation, 

&c.  p.  101. 

(D  8.)  Otherwise,  if  contrary  to  a  maxim  oflaw^  or  re- 
pugnant, p.  101. 

J  (E)  CONDITION  EXPOUNDED. 

When  liberally,  p.  102. 

(F)  TO  WHAT  IT  EXTENDS,  p.  103» 
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(G)  CONDITION  PERFORMED. 

(G  1.)  By  whom  it  may  be. — ^For  and  against  whom  cor- 

enant  lies.  p.  104. 
(G  2.)  To  whom  it  ought  to  be  performed,  p.  105. 
[*](G3.)  At  what  time. — When  he  has  time  during  his 

life.     Though  there  be  a  request,  p.  106. 

(G  4.)  When  he  has  time  during  his  life, — Unless  where 
hastened  by  request,  p.  106. 

(G  5.)  When  to  be  performed  immediately,  p.  106. 

(G  6.)  How  a  condition  shall  be  performed  where  the 
time  is  limited. — ^What  snail  be  the  time  in* 
tended,  p.  107. 

(07.)  It  may  be  performed  before  the  day  limited, 
p.  108. 

(G  8.)  Or  at  the  last  part  of  the  day.  p.  109. 

(G  9.)  In  what  place  it  shall  be  performed,  p.  109. 

(G  10.)  How  a  condition  shall  be  performed. — ^All  inci- 

^epts.  p.  110.    . 

(Gil.)  Strictly  performed .  p.  110. 

(G  13.)  According  to  the  intent,  p.  110. 

(G  13.)  Ought  to  be  performed  bona Jide.  p.  111. 

(G  14.)  But  it  is  sufGicient  if  it  be  performed  in  ^^b^ 

stance^  p.  111. 

(H)  CONDITION  TO  MAKE  ASSURANCE,  p.  UK 

(I)  CONDITION  TO  INDEMNIFY,  p.  115. 

(K)  CONDITIOJI  IN  THE  DISJUNCTIVE. 

(K  1.)  How  performed,  p.  116. 

(K  2.)  When  it  shall  be  excused,  p.  117. 

(K  S.)  What .  shall  be  a  condition  in  the  disjunctive. 

P-  117- 
(K  4.)  Annuity /?ro  consiUo.  p.  117. 

(L)  WHEN  NON-PERFORMANCE  SHALL  BE  EXCUSED. 

(L  1.)  If  done  as  near  to  the  condition  as  it  can  be.  p. 
118. 

(L  3.)  If  the  feoffee  accepts  another  thing  in  satisfaction. 

— ^When  it  may  be  accepted,  p.  1 18. 
(L3.)  When  not.  p.  119. 
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(L  4.)  By  defauk  of  the  party.— ^As  apon  tender  and  re- 
fusal, p.  120. 

(L  5.)  By  voluntary  absence,  p.  120. 

(L  6.)  By  the  obstruction  of  the  obligee,  p.  121. 

(L  7.)  By  default  in  doing  the  first  ^ct  p.  121. 

(L  8.)  In  not  giving  notice,  p.  121. 

(L  9.)  When  not.  p.  122. 

(L  10.)  In  not  requesting,  p.  124. 

(L  11.)  How  a  request  shall  be  made.  p.  124. 

[♦](L  12.)  Non-performance  shall  be  excused  by  the  act 

of  God.  p.  125. 

(L  13.)  Non-performance   shall  be  excused  by  act  of 

law.  p.  125. 

(L  14.)  But  not  by  the  act  of  a  stranger,  p.  125. 
(M)  WHAT  SHALL  BE  A  BREACH. 

(Ml.)  An  act  contrary  to  the  intent,  p.  126. 

(M  2.)  By  a  disability  to  perform,  p.  127. 

(M  3.)  Or  to  perform  in  fixe  same  plight,  p.  127. 

(M  4.)  Though  the  disability  be  afterwards  removed. 

p.  128. 
(M  5.)  What  shall  not  be  a  disability,  p.  128. 

(N)  WHAT  SHALL  NOT  BE  A  BREACH,  p.  128. 

(0)  WHO  SHALL  TAKE  ADVANTAGE  OF  A  CONDITION  BRO- 
KEN. 

(O  1.)  By  the  common  law.  p.  129. 
(O  2.)  By  the  st.  32  H.  8. 34.  p.  130. 

(O  3.)  How   he  shall  enter  for  a  condition  broken.-^ 

Where  an  entry  is  given  till  satisfied,  p.  131 . 
(O  4.)  What  interest  he  has.  p.  132. 
(O  5.)  Where  this  entry  is  general,  p.  133. 
(O  (f.)  He  shall  be  in  his  first  estate,  p.  133. 

(P)  WHAT  SHALL  BE  A  DISPENSATION,  p.  134. 

(Q)  WHAT  ACT  DESTROYS  A  CONDITION,  p.  135. 

(R)  CONDITION  IN  LAW ;  WHAT  IS.  p.  1 35. 

(S)  WHAT  SHALL  BE  A  BREACH  OF  A  CONDITION  IN  LAW. 

(S  1.)  Dereliction  of  ^n  office,  p.  130. 
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(S  2.)  Abusing  his  authoritj.  p.  13d.  . 

(T)  LIMITATION ;  WHAT  SHALL  BE,  [AND  HOW  EXPOUNDED.] 

p.   137. 

(A  1.)  CONDITION  IN  DEED. 

• 

A  man  may  annex  to  an  estate  a  condition,  by  the  performance  or  non- 

! performance  of  which  the  estate  may  commence,  or  may  be  enlarged  or  de- 
bated.    Co.  L.  201. 

[*]And  this  may  be  by  express  words  in  the  deed,  or  by  implication  of  law. 
Ibid.  . 

An  express  condition  cannot  be  without  deed.     Co.  L.  225. 

And,  therefore,  a  man  cannot  plead  a  condition  to  defeat  an  estate  of  free- 
hold,  without  shewing  the  deed.     Co.  L.  225.     Vide  Pleader,  (O  1,  &c.) 

Otherwise,  where  a  condition  is  annexed  to  a  chattel  personal  or  real ;  as 
a  term  for  years,  ward,  &c.     1  Rol.  413.1.  20.  25. 

So  a  condition  to  a  freehold  may  be  referred  to  a  matter  not  in  writing, 
and  may  be  supplied  by  averment. 

As  if  a  corrody  be  granted  for  life,  sec.  quod  per  A.  prius  \mtat^fint;  it 
may  be  averred,  that  the  corrody  of  A.  was  upon  condition  to  attend  the 
master,  &c.     1  Rol.  413.  1.  50. 

If  an  annuity  be  granted  pro  consilio  generally,  it  may  be  averred,  that 
the  grantee  was  learned  in  the  law,  and  the  annuity  was  for  his  counsel  ia 
the  law.     1  Rol.  413.  1.  52. 

So  a  condition  precedent,  upon  which  an  estate  shall  be  created,  may  be 
without  deed.     Co.  L.  216.  a. 

(A  2.)  By  what  words  it  shall  be  created.— In  the  grants  of  a 

common  person. 

Divers  words  of  themselves  make  an  estate  upon  condition.  Lit.  s.  328. 
Vide  post,  (A  9,  10.) 

As  svb  conditioner     Lit.  8.  328.     10  Co.  42.  a. 

Proviso  semper.     Lit.  s.  329. 

And  the  word  proviso  makes  a  condition,  though  joined  with  other  words ; 
as,  provided  always,  and  it  is  covenanted.  Co.  L.  203.  b.  2  Co.  71.  b. 
1  Rol.  410.  1.  30. 

Provided,  and  it  is  agreed,  &c.     2  Co.  71.  b.     R.  Cro.  Car.  128. 

And  therefore,  if  the  word  proviso^  be  the  speaking  of  the  grantor,  feoflbr, 
donor,  &c.  and  obliges  the  grantee,  .&c.  to  any  act,  it  makes  a  condition,  in 
whatever  part  of  the  deed  it  stands  ;  and  though  there  be  covenants  before 
or  after,  it  is  not  material.  R.  by  all  the  judges,  2  Go.  70,  71,  &c.  Crom- 
well.    R.  Dy.  311.  b.     Per  two  J.  Dy.  13.  b. 

So  though  it  stands  indifferent,  whether  it  be  the  word  of  the  lessor  or  the 
lessee  ;  as,  provided,  and  it  is  agreed  between  the  said  parties ;  for  it  shall 
be  referred  to  the  lessor.  1  Rol.  407.  I.  50.    Dub.  Dy.  152.  Ace.  Dy.  6.  b. 

And  though  all  the  residue  of  the  words  be  the  speaking  of  the  granteCji 
and  words  of  covenant,  as  provided,  and  (he  grantee  covenants,  &c.  R,  2 
Co.  71.  b.     R.  Mo.  707.     K.  Jon.  169. 

So  words  of  limitation,  if  they  cannot  be  taken  as  a  limitation,  shall  be  ta- 
ken for  a  condition.     £q.  Abr.  105. 

Otherwise  if  the  word  proviso  be  annexed  only  to  make  a  qualification, 
and  not  to  defeat  the  estate.     Mo.  307.     2  Co.  72.  a.     Mo.  707. 
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[Proviso,  if  lessee  commit  waste,  the  lease  shall  determine  ;  is  a  conditioti, 
not  a  covenant.     Banb.  114.] 

So  ^  words  ita  quod^  make  a  condition  of  themselves.     Lit.  s.  329. 

And  qyiod  si  contingat*     Lit  •  s.  330. 

But  not  without  a  conclusion,  that  it  shall  be  lawful  to  the  lessor  to  re- 
enter.   Lit.  8.  331.     Pol.  75. 

[^3o  other  words  make  a  condition,  if  there  be  added  a  conclusion  with  a 
clause  of  re-entry.     As,  if.     Co.  L.  204.  a. 

Or  though  the  conclusion  does  not  give  a  re-entry,  but  says  only,  that  if 
the  feofiee,  &c.  doth,  or  doth  not,  such  an  act,  the  estate  shall  cease,  or  shall 
kvoid.     R.  1  Rol.  408.1.  15. 

Or  that  the  feoffment  shall  be  void.     R.  1  Rol.  408,  1.  20.  25. 

Or  that  the  deed  of  feoficnent  and  livery  shall  be  void,  for  that  is  of  the 
same  effect  as  if  he  had  said  the  feoffment.     Dub.  2  Rol.  408.  I.  30. 

So  if  after  the  feoffment,  the  feoffee  by  another  deed  grants,  that  if  be 
doth  not  such  an  act,  the  first  deed  shall  be  void.     1  Rol.  408.  1.  38. 

So  if  the  conclusion  be,  that  the  feoffor  shall  take  back  his  estate.  1 
Rol.  408. 1.  50. 

So  ea  inUntumej  with  a  clause  of  re-entry,  makes  a  condition.  Semb.  1 
Rol.  407.1.37.     Dy.  138.  b. 

So  to  avoid  a  lease  for  years,  which  is  but  a  chattel,  there  is  no  need  of 
such  precise  words  as  to  avoid  an  estate  of  freehold.     Co.  L.  204.  a. 

And  therefore,  if  the  lessor  says,  qitod  non  licebei  for  the  lessee  to  sell, 
grant,  &c.  sub  pana  forisfuctura,  that  makes  a  condition*  R.  Dy.  65,  6. 
Co.  L.  204.  a.  Or  says,  and  the  lessee  shall  dwell  on  the  premises  on  paioi. 
&c.    Co.  L.  204.  a.     Dy.  79.  a. 

So  if  the  lessee  covenants  that  he  will,  &c.  sub  pana  forisfactura.  1 
Rol.  408.  D. — Semb.  Cro.  El.  202.     R.  2  Cro.  398.     1  Leo.  246. 

So  in  grants  executory,  the  cause,  or  consideration  of  the  grant  makes  a 
condition.     Co.  L.  204.  a.     10  Co.  42.  a.     1  Sand.  320.     2  Sand.  352. 

As  if  a  man  grants  an  annuity  pro  acra  terrca^  or  pro  decimisy  which  are 
evicted,  the  annuity  ceases.     Co.  L.  204.  a. 

Or,  pro  cansUio^  or  quod  prastaret  consilium^  if  the  grantee  refuses  bis 
counsel.     Co.  L.  204.  a. 

Otherwise,  if  a  man  grants  an  estate  of  inheritance,  or  freehold,  pro  con- 
iUio,  or  pro  acra  terra^  the  annuity  does  not  cease  if  the  counsel  be  refused, 
or  the  land  evicted.     Co.  L.  204.  a. 

Yet  a  feoffment  by  a  woman  causa  matrimonii  pralocuii  determines  upon 
the  marriage,  or  if  tne  feoffee  refuses  the  marriage.     Co.  L.  204.  a. 

Otherwise,  if  the  feoffment  be  by  the  man  to  the  woman  :  for  the  woman 
shall  be  favoured  in  respect  of  the  modesty  of  her  sex,  wluch  does  not  per- 
mit her  to  take  counsel  in  such  a  case.     Co.  L.  204.  a. 

If  a  condition  has  false  Latin,  yet  if  the  sense  may  be  known,  it  is  good* 
1  Rol.  413.  1.  30. 

(A3.)  In  the  king's  grant. 

So,  in  the  king^s  grant,  words  make  a  condition,  which  do  not  make  a  con* 
dition  in  the  deeds  of  a  common  person.     Co.  L.  204.  a. 
As  ad  effectum^  or  ta  infentione*     Ibid. 
So  adfadendum,  or  faciendo.     Ibid. 
Ad proposUntn^  4t^c.     Ibid. 
Adsolvtndum*     10  Co.  42.  a. 

But  if  at  the  end  of  a  charter,  by  which  a  graUt  is  made  of  an  advowson, 
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there  -be  a  clause,  ^od  etmce^simus  that  the  grantee  may  artiortiie  [*]to  a^ 
chantry  to  sing  for  the  souls  of  our  progenitors ;  this  does  not  amount  to  a 
condition,  but  to  a  licence*     R.  43  £d.  3.  33,  34.     Fitz.  Condition,  7.     1 
Rol.  407. 1.  30. 

(A  4.)  In  a  will. 

So  words  in  a  will  make  a  condition,  which  will  not  make  it  in  a  deed  : 
as  if  a  man  devises  land  to  another,  ad  faciendum^  or  ea  interUionc  that  he 
do  such  a  thing  ;  this  makes  a  condition.     Co.  L.  204.  a. 

Videdevise,  (N9,  10,  n.) 

So  if  he  devises  to  another  ad  faciendum^  or  ad  propositum^  that  he  do, 
&c.  '  Co.  L.  204.  a. 

So  if  he  devises  to  sell.     1  Rol.  401.  1.  45.     Co.  L.  236.  b. 

Or  ad  solvendum,  or  paying.  Co.  L.  236.  b.  1.  Leo.  174.  R.  Cro. 
EI.  146.     Mo.  853. 

So  a  devise  to  A.  provided,  and  my  will  is,  that  he  keep  it  in  repair, 
makes  a  condition.     R.  1  Leo.  174.  * 

So  there  shall  be  a  condition  in  a  will,  though  there  be  no  words  that  the 
estate  shall  cease  :  as  a  devise  to  a  wife,  provided  that  she  shall  have  the 
rent  only  if  she  departs  out  of  London.     Per  cur.  Cro.  El. 

But  if  the  words  be  insensible,  and  the  intent  uncertain,  they  shall  not  be 
construed  as  a  condition. 

A  devise  to  A.  and  his  heirs,  upon  trust  that  he  shall  do,  &c.  is  a  trust, 
but  does  not  make  a  condition.     R.  Mod.  594. 

(A  5.)  In  obligations. 

So  in  obligations  there  need  not  be  such  precise  words ;  for  if  the  words 
be,  the  condition  is,  that  if  A.  do  not  grant,  &c.  the  obligor  covenants  that  be 
will  grant ;  it  is  a  good  condition.  R.  1  Rol.  409.  1.  10.  Vide  Obligation, 
(Bl.E.) 

So  if  the  words  be,  now  it  is  agreed  that  if  A.  pay,  the  bond  shall  be  void. 
R.  1  Rol.  409. 1.  1 5. 

(A  6.)  What  words  do  not  make  a  condition. 

But  in  grants  of  a  common  person,  ad  faciendum^  ad  effectum^  adproposi- 
tum^  or  ea  intentione^  do  not  make  a  condition.   Co.  L.  204.    R.  Dy.  138.  b.* 

So  words  of  covenant  or  grant  of  a  lessee  do  not  make  a  condition.  Per 
two  J.  Dy.  6.  a. 

So  words  in  restraint  of  a  grant  do  not  make  a  condition  ;  as  if  the  lessor 
grants  iire-bote,  provided  that  he  do  not  take  it  of  the  great  trees,  it  will  be 
waste,  but  no  cause  of  re-entry,  if  he  does  take  it  of  the  great  trees.  R»  3 
Leo.  16. 

So  words  insensible  do  not  make  a  condition  :  as  a  lease  for  forty  years, 
upon  condition  if  she  lives  so  long,  and  keeps  herself  sole,  without  more, 
does  not  make  a  condition  ;  for  the  intent  is  uncertain.  R.  1  Rol.  411.  K 
23.     Poph.  99.     Cro.  El.  414. 

Nor  words  to  a  foreign  intent ;  as  if  a  fcolfment  be  to  A.  et  si  coniingai 
that  he  dies  in  the  life  of  the  feofibr,  that  he  pay  an  annuity  to  B.  Per 
Pol.  75. 

Or  repugnant,  or  uncertqi^i.     Pol.  76. 
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[♦](A  7.)  To  what  estate  it  may  be  annexed. 

A  condition  may  be  annexed  to  an  estate  of  inheritance,  ireehold  or  for 
years. 

So,  it  may  be  annexed  to  a  grant  of  tithes  by  the  clergy.  1  RoL  412. 
J.  53. 

If  a  feoflment  be  of  two  acres,  a  condition  m^  be,  that  he  shall  re-enter 
ioto  one.      I  Rol.  412.  1.  50. 

So  it  may  be  annexed  to  an  use,  and  shall  be  executed  by  st.  27  H.  8. 
80  that  the  donor  and  his  heirs  may  take  advantage  of  the  condition.  R. 
SaF.  77. 

(A  8.)  In  what  conveyance. 

A  condition  may  be  annexed  to  a  devise,  as  well  as  to  another  conveyance* 
1  Rol.  412.  1.  25. 

And  to  a  devise  since  the  st.  32  &  34  H.  8.  as  well  as  to  a  devise  by  the 
common,  law.      1  Rol.  412.  1.  27. 

Or  to  a  devise  of  an  use  by  the  common  law.  1  Rol.  412. 1:  25.  Dy. 
127. 

So  a  lessee  may  surrender  to  the  lessor,  upon  condition.  1  Rol.  412. 1.  20. 

And  a  sarrender  of  a  copyhold  may  be  upon  condition.   1  Rol.  412. 1.  17. 

So  a  release  of  an  estate  may  be  upon  condition. 

And  a  confirmation.     1  Rol.  412.  1.  22. 

And  a  release  of  a  right.     Co.  L.  274.  b.     1  Rol.  412.  1.  15. 

So  a  contract  may  be  upon  condition.     1  Rol.  413.  1.  4. 

And  a  charter  of  pardon.     Co.  L.  274.  b. 

And  a  grant  of  denization.     Co.  L.  274.  b. 

So,  a  release  of  a  personal  thing  may  be  upon  a  condition  precedent,  but 
not  upon  a  condition  subsequent ;  for  a  personal  action  once  suspended  shall 
be  extinguished.     R.  1  Rol.  412.  1.  30.  35. 

So,  an  attornment.  Co.  L.  274.  b.  2  Co.  68.  a.  R.  9  Co.  85.  b.  1 
Rol.  412.  1.  45. 

So,  a  manumission  of  a  villein.     Co.  L.  274.  b. 

But  a  condition  cannot  be  released  upon  condition ;  for  the  condition 
iuinexed  to  the  release  shall  he  void,  and  the  release  shall  be  good.  Co.  L. 
274.  b. 

(A  9.)  How  it  shall  be  annexed. 

The  condition  may  be  contained  in  the  same  deed. 

Or  indorsed  upon  the  obligation  or  deed.     1  Rol.  413. 1.  10. 

Or  may  be  contained  in  another  deed  executed  upon  the  same  day.  1 
Rol.  414.  1.20. 

So,  a  condition  to  defeat  an  estate  may  be  annexed  to  the  reservation  of 
the  rent,  explaining  the  manner  of  payment.     R.  Mod.  52. 

But  if  a  disseisee  release  his  right,  and  the  disseisor  by  his  deed  at  a  sub- 
«»iuent  day,  grant  that  the  release  shall  be  upon  such  a  condition,  the  con- 
dition is  void.      1  Rol.  414.  1.  15. 

(A  10.)  Who  shall  be  bound  by  a  condition. 

If  an  express  condition  be  annexed  to  an  estate  made  to  a  feme  covert,  . 
Ac  shall  be  boun^  by  it.     1  Rol.  421.  I.  32.'   Vide  post,  (F). 
r*JOr,  to  an  estate  made  to  an  infant.     1  Rol.  421.  1.  35. 
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Or,  to  an  estate  made  to  any  one  of  full  age,  who  dies ;  his  heir  within 
age  shall  be  bound  by  the  condition.     R.  1  Rol.  421. 1.  37. 

So,  a  condition  in  law,  annexed  to  an  office  which  requires  skill  or  con- 
fidence, binds  an  infant  and  feme  covert.     Co.  L.  233.  b. 

So,  if  an  infant  or  feme  covert  does  waste,  it  shall  be  a  forfeiture.     Ibid. 

But  if  an  infant  or  feme  covert  aliens  in  mortmain,  it  is  not  an  absolute 
forfeiture.     Ibid. 

(B)  CONDITION  PRECEDENT. 
(B  1.)  What  shall  be. 

A  condition  is  precedent  or  subsequent. 

[There  are  no  technical  words  to  distinguish  conditions  precedent  and 
subsequent;  but  the  same  words  may  inditiferently  make  either,  according 
to  the  intent  of  the  person  who  creates  it.  C.  T.  T.  164.  Vide  1  Term 
Rep.  645.] 

A  condition  precedent  is  such  as  obght  to  be  performed  before  the  estate 
vests,  or  the  grant  or  gift  takes  effect. 

As,  if  a  man  leases  land  for  years,  upon  condition  that  the  lessee,  if  he 
pays  such  a  sum  within  two  years,  shall  have  the  fee.     Co.  L.  216.  a. 

If  a  man  binds  himself,  if  he  recovers  twenty  acres,  to  give  a  moiety  to  B. 
if  he  recovers  only  ten  acres,  he  is  not  bound  to  give  any  part.  I  Rol.  433. 
1.  21. 

If  a  man  grants  a  sum  for  the  doing  of  such  an  act,  or,  to  such  an  one  if  he 
does  it :  this  is  a  condition  precedent,  for  the  duty  commences  by  the  per- 
formance.     1  Rol.  414.  1.  25  ad  35. 

So,  if  he  acknowledges  that  he  owes  so  much,  and  then  binds  himself  in  a 
penalty  for  the  payment.     R.  I  Rol.  414. 1.  35. 

If  a  submission  to  an  award  be  ila  quodfat^  &c.  this  is  a  condition  prece- 
dent.     iRol.  416.  1.  3.  (e) 

If  a  devise  be  of  the  residue  after  debts  and  legacies  paid  ;  it  is  a  condition 
precedent  that  those  be  first  paid.     R.  1  Rol.  415. 1.  35. 

Or  of  land,  that  it  shall  be  sold,  if  the  personal  estate  be  not  sufficient  for 
the  payment  ofdebts.     R.  Jon.  328. 

f*Jlf  a  settlement  be  in  trust,  that  if  A.  marries  B.  after  the  age  of  sixteea 
years,  and  they  have  issue  male,  the  estate  shall  be  to  A.  and  B.  for  their 
lives ;  it  shall  be  a  condition  precedent,  that  there  be  the  marriage  and  issue 
male,  before  the  estate  vests.     R.  Ca.  Pari.  84. 

So,  if  a  condition  be  annexed  to  a  thing,  which  cannot  be  done  but  on  a  con- 


(c)  1.  Tlie  words  "  ita  quod^^'  when   applied  to  a  thing  to  be  done,  make  it  a  condition 
precedent.     Ld.  R  760 — 2.  Thus  if  a  creditor  agrees  to  take  a  composiUon  for  his  debt,  ao 
as  it  is  paid  by  a  particular  day,  the  payment  by  the  day  is  condition  precedent.     Ld.  R. 
760. — 3.  So  if  a  man  covenants  to  convey  lands  ita  quod  10/.  be  paid  to  him  by  Michaelmas*, 
he  need  not  convey  the  lands  till  he   has  the   money.     Ld.    R.  766.-^4.  Upon  a  contract 
Tvhcreby  it  was  agreed  between  1.  S.  &  [,  N.,  that  I.  S.  should  deliver  to  I.  N.  certain  goods« 
and  in  consideration  thereof  that  L  N.  should  pay  I.  S.  a  stipulated  sum  for  the  said  goods,  in 
case  a  particular  event  should  happen,  the  delivery  of  the  goods  is  not  a  condition  precedent 
to  the  right  to  demjind  the  money  if  the  event  takes  place  ;  the  mere  agreement  lor  the  de- 
livery of  the  goods  being  the  consideration  fpr  the  promise  to  pay  the  money.     Martindale  t. 
Fisher.  P.  18  0\  2. — 5.  On  an  agreement  whereby  the  one  party   undertakes  to  perform  a 
certain  act,  and  the  other  in  consideration  thereof  undertakes  to  pay  a  sum  of  money,  the 
performance  of  the  act  is  a  condition  precedent  to  the  right  to  demand  the  money.     Ld.  R, 
C62. — 6.  But  if  a  day  had  been  iixed  for  the  payment  of  the  money,  and  the  act  would  not 
have  heeii  performed  until  after  the  day,  the  money  would  nevertheless  have  been  payable 
on  the  day.    Ibid. 
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4itioil  precedent,  it  shall  be  construed  to  be  a  condition  precedent ;  as.  if  a 
man  releases  an  obligation  to  A.  provided  that  B«  pays  him  20/«  at  a  future 
day.     R.  1  Roh4l5.  I.  \b. 

So,  in^ali  personal  contracts,  the  word  pro  makes  a  condition  precedent ; 
as,  if  I  contract  to  sell  a  horse  for  10/.     Hob.  41. 

[The  word  pro  will  be  either  a  condition  precedent  or  subsequent,  as  will 
best  answer  the  intent  of  the  parties.     1  Str.  571. 

Where  there  is  no  mutual  remedy,  it  shall  be  a  condition  precedent ;  as 
where  the  defendant  by  deed-poll  promised  to  accept  of  the  plaintiff  500/. 
stock,  so  soon  as  the  receipts  should  be  delivered  out  by  the  company,  and 
would  pay  for  the  same  950/.  on  a  particular  day ;  the  defendant  being  the 
only  party  covenanting,  and  consequently,  there  being  no  remedy  to  compel 
the  plaintiff  to  deliver  the  receipts ;  plaintiff  must  shew  either  a  delivery^  or 
tender  and  refusal  before  he  can  bring  his  action  for  the  money.     Str.  569. 

As  where  plaintiff  covenanted  to  transfer  stock,  and  the  defendant  to  ac- 
cept and  pay  for  it,  the  plaintiff  need  not  shew  a  transfer  or  tender.  Str. 
53o.    Vide  1  Ld.  Ray.  665.'    Vide  etiam  Doug.  689.J 

Otherwise,  generally  where  there  are  mutual  covenants.  R.  1  Sand, 
320.     R.  2  Sand.  156. 

Yet,  if  A.  covenants  to  assure  land,  and  B.  covenants  for  the  performance 
o(  it  to  pay ;  he  is  not  bound  to  pay  till  the  land  be  assured.  2  Sandr 
U6.  (/) 

'  m  I       .  .1  MWii        i^.ii  I     — — ■!■■  I  ■  .1   1-^— —  11  ■> 

(/)  1.  It  is  laid  down  that  to  a  condition  precedent  or  subsequent,  no  technical  words  are 
requisite  ;  neither  do  they  depend    upon  their  place  in  contract ;  whether  a  condition  be 
precedent  or  subsequent,  depends   upon  the  nature  of  the  transaction,  and  meaning  of  the 
parties.     1  T.    II.  638.     Anon.  Lofft.  194.     -{  Vide  Barruso  v.  Madan,  2  Johns.  Rep.  145. 
Canolngham  v.  Morrell,  10  Johns,  [lep.  203.    Seers  v.  Fowler,  2  Johns.  Rep.  272.     Havens 
«.  Bosh,  2  Johns.  Rep.  387.    Green  v.  Reynolds,  2  Johns.  Rep.  207.     Jones  v.  Gardner,  10 
Jo!i:is.  Rep.  266.     Ferris  i?.  Purdy,    10  Johns.  Rep.     359.     Re ab  v.  Moor,    19   Johns.  Rep. 
337.  Warren  v.Sproule,  2  Marsh.  534.  )-  — 2.So  that  whether  mutual  stipulations  in  a  contract 
are  or  are  not  dependant  one  on  another,  and  therefore,  whether  or  not  an  action  lies  for 
one  party,  without  previous  performance,  or  offer  to  perform  the  stipulations  on  his  side,  de- 
pemlsdn  the  good  sense  of  the  case.     6  T.  R.  570.     7  T.  R.  125 — 3.  So  that  in  construe- 
tioa»  conditions  are  to  be   taken  as  precedent  or   subsequent,  according  to  the  fair  intention 
of  the  parties,  to  bo  collected  from  the  instrument ;  and  technical  words,  encountering  8ucl| 
ioteattoD,  must  yield  to  it.     6  T.  R.  668 — 4.  Tke  following  are  exampUt  of  eondUioriM  pr§ct» 
dtni. — A.  assigns  his  effects  to  B.  for  the  benefit  of  his  creditors ;  and  among  other  things,  a 
leaM  of  a  farm  from  C,  which   contains  a  covenant  not  to  assign  without  C's  consent  in 
writing.     B.  agrees   to  assign  the   lease  to  D.'s  nominee  5  U.  to  pay  the  ezpence  of  the  as- 
s^ment,  and  180/.  on  a  day  certain,  for  the  improvements  and  manure ;  to  take  the  crops 
at  a  valuation  ;  and  to  have  immediate  possession.     Held  that,  to  support  an  action  on  this 
agreement,  B.  must  shew  that  he  had  obtained  C.^s  consent  in  writing  to  the  assignmentj 
fhourfa  D.  had  taken  possession  of  the  premises,  had  cut  down  the  crops,  and  had  paid  part 
•f  the  180/.  to  B.     2  Mars.  332.     7  Taunt.  9 — 5.  There  is  a  sUpulation  in  a  lease,  that  H 
fte  lessee,  after  a  riven  time,  should  be  minded  to  determine  the  tenancy,  and  of  such  his 
miodirire  six  months'  notice,  then  and  in  such  case,  from  and  after  payment  of  all  arrears,  and 
peribiliance  of  covenants,  the  lease  should  terminate .    Held,  that  the  payment  of  arrears, 
and  performance  of  covenants,  was  a  condition  precedent  to  the  lessee^*  right  to  determine^ 
as  well  as  the  giving  six  months'  notice;  both  the  words,  from  and  after,  are  sufficient  to  crcj 
ate»  condition    pricedent;  and   the  intention  of  the  parties,  as  inferred  from  the  rea^^^^^ 
Cie  thtnr   that  they  were  used  for  that  purpose,  is  apparent.     6  T.  R.  66j.— 6.  By  terms  01 
i^lL^cl:  the  ILu'red  was,  in  case  of  loss,  to  procure  a  --f%'\l^ZXl?:r^^^^^  of 
his  character  and  their  belief  that  the  loss  was  without  fraud.     Held,  that  the  Procuring  ol 
lucb  certificate  was  a  condition  precedent  to  his  right  under  the  policy.     6  T-  R.  710.     2 
H.  ril74 -I7V  A  covenant,  in  a  charter  party,  by  the  freighter,  that  a  certam  Part  of  tiie 
«rtw^if;77Jht   should  be  paid  on  the  delivery  of  the  ship^s  outward  cargo,  is  conditional. 
3mT^  ^SlzJ^^^Plaintiff  covenants  to  be  the  defendant's  hired   servant  fora  year  and  a 
iLi^'^d^i  he,\he  plaintiff,  would  pay  at  the  expiration  of  the  term  200  .   and  that 
^^I«Af  the  term  he,  the  defendant,  would  surrender  his  trade  and  business  to  J.  P.  the 
Siff^D^hcW,Tr  such  person  as  the  plaintiff  should  appoint ;  and  thereupon  breach  a.. 
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[*][0q  a  contract  to  transfer  stock  on  payment  of  monej,  the  pajtneBt 
of  the  money  is  not  a  condition  precedent,  but  a  conctirrent  act ;  if  the  trans- 
ferror does  not  attend,  the  plaintifT  need  not  shew  be  liad  the  money  ready  ; 
if  he  attends,  the  plaintiff  must  ]ay  down  the  money,  though  not  so  as  to  part 
with  it  till  transfer.     Str.  458.     Vide  Doug.  G84. 

In  consideration,  that  the  plaintiff,  at  the  request  of  the  defendant  would 
execute  to  the  defendant  a  general  release,  the  defendant  promised  to  pay  : 
this  is  a  condition  precedent,  to  give  or  tender  a  release  executed.  3  Bur* 
900.] 


•••■■ 


8)g:ned  ^*  that  he   did   not  tarrender,'*  Sic.  Demurrer,   that  plaintiff  did  not  find  sulBciflnt 
Mcarity  for  the  payment   of  the  sum  stipulated.     The  finding  the  security  is  a  condition 
precedent,    to   be    first   performed,    before  the  plaintiff  was   entitled   to    the  surrender. 
Anon.     Lofft.    194 — 9    The  foUowing  are  example*  of  conditions  not  preeetfen/.^-Where 
the  same   deed  contains   a  substantive  grant  of  an  annuity  and  a  covenant   to  pay  the 
same,  if  first    personally    demanded,    in  an  action  upon    the  grsoit,    a  demand  need  not 
be  averred.     2    Wils.   221. — 10.  On  a  sale  of  growing  hops  at  so  much  per  cwt.  to  be 
delivered  in  pockets  with    a  reasonable  time  after  gathering,  the  payment  of  the  price  U 
not  a  condition  subsequent.     2  N.  R.  3.'>5. —  II.  Where  by  the  terms  of  a  contract  of  sale, 
a  draft  of  the  title  is  to   be  delivered  within  (c.  gr.)  three  months,  it  is  not   a  condition 
precedent  io  the  vendor^s  right  that  it  be  delivered  within  that  precise  period.     1  M.  Si  8. 
111...  12.  Covenant  to  permit  the  plaintiff,  io  the  last  year  of  the  term,  to  sow  clover  among 
the  defendants  barley.     JBrcach    that     defendant    sowed   without   giving  plaintiff  uodto* 
Plea  that   defendant  did  not  prevent,  held  good.     Cowp.   136.*.-1§.   Lessee  covenant*  to 
leave  suffcieot  compost  on  the  soil  of  landlord  at  the  end  of  the  term,  he,  the  lessee,  bavins 
the  yard,  barn,  and  a  room  to  lodge  in,  and  dress  diet.     This  is  a  mutual  covenant  and  not 
a  condition.     Lofft.   56. — 14.  Scmble,   that  where  the  freighter  covenants  io  pay  freight, 
in  consideration  of  the  terms  before  mentioned,  one  of  which  is,  that  the  ship  shall  sail  on  or 
before  such  a  day  ;  it  is  not  a  condition  precedent.     4  East,  477. — 15.  Sailing  with  the  first 
eonvoy  is  not  a  condition  precedent,  unless  expressly  made  so.     12  East,  381. — 16.  Where 
the  agreement  was  that  the  master  should   load  a  complete  cargo,  and  proceed  and  deliver 
the  same,  on  being  paid  freight  at  so  much  per  ton  ;  held,  that  the  delivery  of  a  complete 
cargo  was  not  a   condition  precedent  to  the  right  to  freight.     10  East,  295.— 17.  Where 
freighters  covenant  that  in  case   the  outward  cargo  cannot  be  delivered  at  X.,  the  master 
should  be  at  liberty  to  return  to  London,  and   they  would  pay  him  so  much  for  dead  freight 
immediately  upon  arrival  ;  the  master,   to  entitle  himself  to  the  money,  need  not  proceed 
direct  to  London.     11  East,  232. — 18.  In  an  agreement  between  A.,  the  proprietor  of  a  pa- 
tent, and  B.,  after  reciting,  that  it  had  been  agreed  between  them  that  A.  should  permit 
B. ,  during  the  continuance  of  the  patent,  to  use  it ;  it  was  stipulated  that  B.  should  pay  A. 
6001.  and  that  A.  should  teach  B.  the  use  of  the  patent.     Held,  that  as  the  consideration 
on  the  part  of  A.  was  twofold.— L  The  giving  to  B.  a  right  to  oce  the  patent;  2.  And  the 
instructing  him  ;  and  that  as  the  first,  which  was  principal  part,  was  executed,  A.  might  sue 
for  the  bOOl.  without  averring  that  he  had  instructed  him.     6  T.  R.  570.— 19.  Articles  for  a 
eo-operation,  by  which  the  plaintiff  agreed  to  take  the  defendant  as  a  partner  and  to  give 
him  half  the  interest  in  the  lease  of  the  house,  to  commence  from  and  after  the  29th  Sept. 
The  defendant  covenanted  to  pay  300/.  on  or  before  that  day,  as  a  premium  to  be  admitted 
partner.     On  non-payment  at  the  day,  the  plaintiff  may  sue,  averring  his  readiness  to  have 


...  up ^„ 

and  execute  a  general  release  ;  held,  that  performance  by  B.  was  not  a  condition  precedent  to 
his  right  to  the  money.  2  V.  R.  233.—  ^  21.  fn  mutual  promises,  where  money  is  to  be 
paid  on  a  day  certain,  and  the  act  to  be  done  by  the  other  party,  is  to  be  done  on  the  hap- 
pening of  a  certain  event  contemplated  to  take  place  before  the  time  of  payment,  and  the 
event  happens  accordingly,  if  the  party  fails  to  perform  the  act,  he  cannot  sustain  an  actioa 
for  the  money.  Johnson  r.  Reed,  9  Mass.  Rep.  78.-22.  A  strict  performance  of  e  condi- 
tion IS  nercswry  to  enable  a  party  to  enforce  his  contract  against  the  other.  Appletou  v. 
1  rownmshield,  3  Mass.  Rep.  ^43.-23.  Where  mutual  covenants  go  only  to  a  part  of  the 
ironsidenttion,  and  a  partial  breach  may  be  satisfied  in  damages,  the  defendant  cannot  set  it 
up  as  a  condition  precedent,  but  the  covenants  are  to  be  considered  as  independent.  Ben- 
I?"^  /•  Pix|€y;»  LxVs.  7  Johns.  Rep.  249.  Hutcheson  r.  Creel,  2  Litt.  348.--24.  If  the  de- 
fendant  s  habihty  depends  on  a  previous  act  to  be  performed  by  the  plaintiff,  performance 
must  be  alleged,  Stuteville  r.  Miles,  2  Marsh,  426.  Vide  Allen  v.  Philips,  2  Litt.  2.  Jew! 
ell  r.Tho.npKon,  2  L.it.  52.-25.  In  itidepenaont  covenant.,  performance  need  not  be  aN 
legcd.  Payue  r.  liotUsworth,  2  Marsh,  429. 1 
[*94J  * 
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£*](B  2.)  Conditiop  to  have  a  fee,  when  good. 

Land  may  be  conveyed  for  a  less  estate,  upon  condition  that  if  such  a 
ihiDg  be  performed,  the  grantee  shall  have  a  fee.     Co.  L.  ^16. 

And  such  a  condition  precedent  may  be  annexed  to  an  estate-tail,  which 
does  not  ooerge  by  the  accruing  of  the  fee,  as  well  as  to  an  estate  for  life  or 
years.     R.  B  Co*  75.  a.  76.  a.  Ld.  Stafford. 

And  ta  rents,  advowsons,  &c.  which  lie  in  grant,  as  well  as  to  an  estate 
inland.     R.  8  Co;  75.  a. 

Bat  where  such  condition  is  annexed,  there  ought  to  be  a  particular  es* 
tsfte  granted,  as  a  foundation  upon  which  the  fee  shall  accrue:  as  an  es- 
tate-tail, for  life,  or  for  years.     8  Co.  75. 

And  the  particular  estate  ought  to  be  permanent ;  and  therefore,  to  an 
estate  at  will  such  condition  to  have  a  fee  cannot  be  annexed.  Per  Coke, 
8  Co.  75.  a. 

So  if  the  particular  estate  granted  be  for  years,  but  subject  to  be  destroy- 
ed upon  a  contingency^  it  is  not  sufficient :  as  if  an  estate  for  years  be 
granted,  upon  condition,  tliat  if  he  pay  ten  shillings  within  a  year,  the  les-> 
see  shall  have  it  for  Kfe,  and  if  he  pay  twenty  shillings  after  the  year,  he 
fbali  have  the  fee  ;  the  condition  to  have  the  fee  is  not  good ;  for  if  he  pays 
the  ten  sfaiilings,  by  the  accruing  of  the  estate  for  life,  the  term  for  years  was 
Boeiged.     Ibid. 

And  the  estate  for  life,  being  only  possible  and  contingent,  is  not  sufficient 
to  support  the  condition  to  have  a  fee.     Ibid. 

And  as  the  particular  estate  ought  to  be  permanent,  the  privity  of  the  es- 
tate ought  to  continue  ;  for,  if  the  grantee  or  lessee  assigns,  the  estate  ii^  fee 
cannot  accrue.     8  Co.  75.  b. 

Or,  if  the  grantee  accepts  a  release  for  life,  or  in  tail,  from  the  lessor. 
Ibid. 

Or,  if  a  particular  estate  be  granted  to  two,  and  they  make  partition*  8 
Co.  75.  b.  76. 

So,  if  the  grantee  assigns,  though  afterwards  he  takes  back  the  same  esr 
tate.     8  Co.  75.  b. 

Otherwise,  if  one  lessee  dies  ;  for  then  the  privity  4oed  not  determine.  8 
Co.  75. 

Or,  if  the  lessee  leases  for  a  less  term.     Ibid. 

Or,  leases  for  the  whole  term,  upon  a  condition,  and  enters  for  the  condi- 
tion broken.     Ibid. 

Or,  if  the  lessor  dies,  or  aliens  the  reversion.     Ibid. 

The  particular  estate  and  the  condition  to  have  a  fee  ought  to  be  granted 
hj  the  same  deed,  otherwise  the  fee  will  never  accrue.     8  Co.  77.  a. 

Or,  by  different  deed  executed  at  the  same  time.     Ibid. 

But  though  the  condition  be  precedent  to  the  accruing  of  the  fee,  it  does 
not  determine  the  particular  estate  to  which  it  is  annexed  ;  as,  if  a  lease  be 
made  to  A.,  B.,  and  C,  and  if  A.  dies  living  B.,  then  to  B.  and  his  heirs  ; 
though  this  contingency  happens,  the  estate  of  C.  is  not  determined.  Pol. 
76. 

(B  3.)  At  what  time  an  e  state  shall  vest  upon  a  condition  pre- 
cedent. 

If  a  lease  be  for  years,  with  a  condition,  that  if  the  lessee  does  such  a 
thiog,  he  sImiII  have  the  fee,  and  ]ivery  be  made  to  the-  lessee;  he  PJhas  the 
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fee  immediatelj,  though,  by  the  words,  the  performance  ought  to  precede 
the  estate  ;  for  the  livery  cannot  expect  in  futuro.     Co.  L.  217. 

But,  generally,  the  estate  does  not  vest  till  the  condition  precedent  per- 
formed ;  and  therefore,  if  a  personal  thingbe  granted  upon  a  condition  prec- 
edent ;  the  property  does  not  vest  till  the  condition  performed. 

[So,  if  a  devise  be  that  if  A.  and  B.  shall  marry  into  the  familieil  of  C.  or 
D.  and  either  of  them  have  a  son,  then  the  estate  to  go  to  that  son  ;  if  they 
shall  not  marry,  then  to  E.     They  marry,  but  not  into  the  favoured  fami- 
lies :'  E«  has  no  claim  till  after  their  deaths,  for  the  condition  as  to  him   is 
precedent,  and  they  have  their  whole  lives  to  perform  it  in.     1  Brown,  55.] 

So,  if  a  release  be  of  an  obligation,  or  personal  action,  upon  a  condition 
precedent ;  the  action,  &c.  is  not  suspended  till  the  condition  performed. 
R.  1  RoL  412.  1.  35. 

So,  if  an  advowson,  or  other  thing  which  lies  in  grant,  be  granted  for 
years,  with  condition  to  have  a  fee  ;  the  fee  does  not  vest  till  the  condition 
performed.     Co.  L.  217.  b. 

So,  if  the  king  grants  for  years,  with  condition  to  have  the  fee  ;  for  thefe 
no  livery  is  necessary.     Ibid. 

So,  if  a  common  person  grants  for  years,  and  by  a  subsequent  deed..^i^CB 
the  fee,  upon  a  condition  precedent,  to  the  lessee  ;  for  then  there  is  no  need 
of  livery.     Ibid. 

Or,  if  he  grants  for  life,  with  such  a  condition,  and  makes  livery  ;  for 
then  the  livery  has  effect,  and  does  not  expect.     Co.  L.  217.  b. 

After  the  condition  performed,  the  estate  in  fee  vests  without  other  so- 
lemnity ;  otherwise  it  could  never  vest.     8  Co.  76.  b. 

Though  it  be  in  the  case  of  the  king.     Ibid,  (g) 


(/?)  I.  Where  covenants  are  conditional  and  dependent,  the  performance  of  the  one  is  a 
conHItion  precedent  to  that  of  the  other.     Dougl.  689. — 2.  And  therefore  if  the  right  of  A. 
against  B.  is  made  to  depend  upon  the  act  of  C»  over  whom  B.   has   no  controul  ;  A^s  right 
(ioes  notarise  until  the  act  is  performed,  however  entitled  he  may  be  to  performance.     6  T. 
R.  710.     2  H.  B.  574.     Id.  677. — 3.  Yet  semble,   that  where   performance  of  a  condition 
precedent,  on  the  precise  day  stipulated,  is  rendered  impossible  from  the  deed   having  been 
executed  after  the  day,  the  right  arises  by  a  subsequent  performance.     4  East,  477.-4.    An 
inchoate  act,  which  is  to  be  consummate  on  the  performance  of  a  conditional   act  required 
to  be  flrst  done  by  the  party  who  is  the  object  of  such  inchoate  act,  and  where  the  perform- 
ance rests  wholly  with  such  party,  becomes,  when  consummate  by  the  performance  on  his 
part  of  such  conditional  act,  an  effectual  act  for  the  benefit  of  the  inchoate  actor,  by  rela- 
tion from  the  time  of  such  his  inchoate  act  done.     4  East,  95. — 5.  And  an  offer  by  one  party 
with  an  immediate  ability  of  performance,  8  East^  437,  to  perform  a  condition  precedent* 
with  a  refusal  by  the  other  to   accept  it,  is  equivalent  to  performance.     1  T.  R.  638.— 1 
6.  Where  freight  reserved  monthly,  is  payable  on  the  arrival  of  the  ship  in  her  port  of  dis* 
charge,  an  offer  by  an  owner  to  perform  the  voyage,  and  refusal  by  the  freighter,  &c.  are  not 
equivalent  to  actual  performance.     8  East,  437. — 7.   Where  a  condition  precedent  is  to  be 
done  at  a  particular  time  and  place,  if  the  party  to  whom  it  is  to  be  done  does  not  attend  a 
tender  in  law  will  be  sufficient,  namely,  by  shewing  that  every  thing  has  been  done  by  the 
other,  as  far  as  in  him  lies,  towards  the  execution  of  (he   contract,  as  by  remaining  at  the 


,  ._    the 

participle  **  doing,'*  "  performing,^*  &c.  is  prefixed  to  a  covenant,  it  is  a  mutual  covenant 
and  not  a  condition  precedent.  2  BIk.  1312. — II.  If  A.  agrees  to  do  an  act  on  or  before  a 
particular  day,  in  consideration  of  which  B.  agrees  to  pay  him  a  sum  of  money  on  or  before 
that  day,  the  rights  of  each  are  conditional,  depending  upon  the  performance  of,  or  what  is 
equivalent  thereto,  the  offer  to  perform  that  which  he  has  stipulated  for.  4T.  R.  761.—. 
12.  Where  mntoal  covenants  go  to  (he  whole  consMeration  on  both  sides,  they  are  mutual 
conditions,  and  performance  m«t  be  averred.    1  H.  B.  270.«.13.  If  goodi  are  sold  at  a 
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[*](C)  CONDITION  SUBSEQUENT. 
What  shall  be. 

A  condition  sabsequent  is  such  as  defeats  an  estate  by  some  subsequent 
act. 

[•JAs,  a  fine  be  to  the  use  of  another,  or  a  feoffment,  &c.  upon  condi- 
tioo,  that  if  such  an  act  be  afterwards  performed,  the  estate  shall  be  void. 

So,  in  every  case,  where  the  intent  appears,  that  the  estate  shall  be  ves- 
ted till  the  condition  be  performed,  it  shall  be  a  condition  subsequent ;  as, 
ifafinebeto  A.  in  fee  if  B.  does  not  pay  so  much  before  Michaelmas, 
and  if  he  pays,  then  to  B.  in  fee ;  for  it  appears  that  A.  shall  have  the  land 
till  B.  pays.     R.  1  Rol.  415.  1.  45. 

So,  a  devise  to  A.  if  he  lives  til!  his  age  of  twenty-one  years,  upon  con- 
dition, that  if  he  dies  before,  it  shall  go  to  B.  and  his  heirs,  shall  be  a  condi- 
tion sabsequent ;  for  the  intent  appears,  that  A.  shall  take  immediately.  R. 
3  Lev.  132. 

A  devise  of  a  term  to  A.  and  that  if  his  wife  permits  his  enjoyment  for 
three*  years  she  shall  have  his  goods  as  executrix,  but  if  she  disturbs  him, 

'  ■■      I,  ■ 

oerf ain  jvrice,  to  be  delivered  at  a  certain  place,  within  a  specified  time,  the  acts  of  paj- 
meat  9Md  delivery  are  concarrent,  so  that  the  ycndee  cannot  sne  .for  non-delivery,  without 
averring  a  readiness  to  pay,  nor  vice  versei,  7  T.  R.  125.  But  a  readiness  is  sufficient 
without  a  tender.  2  B.  ic  P.  447. — >14.  Where  two  acts  are  to  be  done  at  the  same  time,  as 
where  A.  covenants  to  convey  an  estate  or  business  to  B.  on  such  a  .day,  and  in  considera- 
tion thereof  B.  covenants  to  pay  A.  a  sum*of  money  on  the  same  day,  neither  can  maintain 
ao  action  without  shewing  performance  of,  or  an  offer  or  readiness  (which  last  is  sufficient, 
9  B.  &  P.  447.     7  Taunt.  314.     1  More,  56.     Dougl.  684.)  to  perform  his  part.     4  T.  R. 

7«a.    7  T.  R.  l«5.     8  T.  R.  366.     1  East,  203.     Vide  Lofft,  198 15.  Where  the  mutual 

stipulation  in  a  contract  of  sale  are  dependent  on  each  other,  it  is  not  sufficient  in  an  action 
by  the  vendor  for  the  price  to  aver  that  he  has  conveyed  a  portion  of  the  property  sold  ;  a 
conveyance,  or  a  readiness  to  convey  the  whole,  must  be  shewn.  1  East,  619.<— >16.  Where 
the  property  of  the  thing  sold  is  already  vested  in  the  purchaser,  the  vendor  may  sue  for 
fhe  price,  without  tendering  the  thing  of  which  he  happens  to  remain  in  possession,  as  where 
the  purchaser  gave  earnest.  5  T.  R.  409.— 17.  Where  in  a  contract  there  are  mutual 
stipalations,  and  a  day  is  fixed  for  performance  by  one  party,  but  none  for  the  other,  whose 
performance  too,  may,  within  the  fair  meaning  of  the  contract,  be  delayed  by  circumstaU' 
fisf  beyond  that  of  the  former,  the  stipulations  are  conditions  independent  of  each  other,  so 
fkat  an  action  lies  against  the  former  party  for  non-performance,  though  the  latter  has  not 
fotfilled,  or  offered  to  fulfil,  the  stipulation  on  his  part.  6  T.  R.  670.— -18.  Where  a  cove- 
Bant  or  prcHiiise  goes  only  to  part  of  the  consideration  on  both  sides,  and  a  breach  of  such 
cQf«iiant  may  be  paid  for  in  damages,  it  is  an  independent  covenant ;  and  an  action  may  be 
naistaiacd  for  the  breach  of  the  covenant,  without  averring  performance  in  the  declaration. 
1 11.  B.  273. — 19.  Under  an  agreement  to  build  a  house  by  a  certain  day,  the  consideration 
Boocy  ia  to  be  paid  by  instalments  at  particular  stages  of  the  work.  Held,  that  the  non- 
canptetion  by  the  day  appointed  was  no  answer  to  a  demand  of  the  instalments  for  complet- 

ii^fhe  different  stages.     S  H.  B.  389 20.  If  A.  on  his  part  covenants  with  B.  to  carry  a 

cargo  to  X.  and  having  so  done,  the  ship  should  receive  a  return  cargo  ;  and  B.  on  his  part 
covenants  with  \.  that  he  would  provide  a  ship  a  return  cargo  to  A.  ;  B.  is  bound  to  pro- 
vide one,  the  ship  being  in  readiness  to  receive  it,  though  A.  has  not  delivered  the  out-' 
vaid  cargo ;  the  words,  "  having  so  done,''  not  creating  a  condition  precedent  on  the  part 
of  A.  The  words  are  those  of  A.  and  mean,  that  when  the  ship  is  ready  to  receive  a  cargo 
he  win  accept  it ;  the  covenant  on  the  part  of  B.  is  qualified,  ^'  to  provide  and  ship  a  return 
caifo  at  X."  not  adding  '*  on  the  delivery  of  the  outward  cargo."  3  M.  &  S.  308.— 21.1A. 
the  proprietor  of  a  patent,  in  consideration  of  500/.  agreed  to  be  paid  by  B.,  covenanted  that 
W  would,  with  all  possible  expedition,  teach  him  the  use  of  it,  and  B.  in  consideration  of 
sodicovenant,  covenanted  that  he  would,  on  or  before  such  a  day,  or  sooner,  in  case  A. 
sfaoold  hsLwe  sooner  finished  his  instructions,  pay  him  the  money.  Held,  that  the  covenant 
for  instruction,  and  for  that  payment,  were  independent  of  each  other,  so  that  A.  might  sue 
B.  for  non-payment,  without  averring  that  he  had  instructed  him.  6  T.  R.  570 — ^22.  Where 
there  are  mutaal  and  independent  covenants,  either  party  may  recover  damages  for  a  breach 
ly  the  other,  and  it  is  no  excuse  for  the  defendant  to  allege  a  breach  by  the  plamtiff  of  the 
cwrsnanU on  his  part.    Dougl.  890.  r4:r..nrno*T 
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Jiifl  son  shall  be  executor ;  the  wife  maj  sue  as  executrix  within  the 
liree  years,  for  the  words,  that  the  son  shall  upon  disturbance,  shew  the 
intent,  that  the  wife  shall  be  executrix  in  the  meantime.     R.  Cro.  EL  319. 

(D)  WHAT  CONDITIONS  ARE  NOT  GOOD. 
(D  1.)  If  they  are  impossible. 

If  a  condition  precedent  to  a  feoffment,  &c.  be  impossible  at  the  time, 
or  afterwards  becomes  impossible,  the  feofiment  shall  be  of  no  effect ;  for, 
till  performance,  the  estate  cannot  vest.     Co.  L.  206.     1  Rol.  420.  1.   35. 

If  a  condition  subsequent  to  a  feoffment  be  impossible  at  the  time  of  the 
making,  the  estate  of  the  feoffee  is  absolute,  and  the  condition  shall  be  void. 
Co.  L.  206.  a.     1  Rol.  420. 1.  30. 

So,  if  the  condition  fo  an  obligation,  recognizance,  &c.  be  impossible  at 
the  making,  the  obligation  is  single.  Co.  L.  206.  a.  1  Rol.  420.  1.  30.  R. 
3  Lev.  74.       - 

So,  if  a  condition  to  a  feoffment,  &c.  be  possible  at  the  making,,  and  af- 
terwards becomes  impossible  by  the  act  of  God,  the  estate  of  the  feofiee 
is  absolute ;  for,  being  vested,  it  cannot  be  devested  without  the  perform- 
ance of  the  condition,  which  was  for  the  benefit  of  the  feoffee.  Co.  L. 
206.  a.  219.  a.     1  Rol.  449.  1.  50.     R.  1  Sal.  170. 

So,  if  it  becomes  impossible  by  the  act  of  the  feoffor  himself.  Co.  L. 
206.  b.  . 

But  if  the  condition  of  an  obligation,  recognizance,  &c.   was  possible  at 
-   the  making,  and  afterwards  becomes  impossible  by  the  act  of  God,  of  the 
law,  or  of  the  obligee  himself,  the  obligation  shall  be  saved.     Co.  L.  206. 
a.     1  Rol.  449.  1.  35.  451. 1.  40.  45.     Vide  post,  (D  7.) 

So,  if  a  condition  be  in  the  disjunctive,  and  gives  liberty  to  do  one  thing 
or  another  at  his  election,  and  the  one  part  becomes  impossible  ;  as,  to 
enfeoff  A.  or  make  him  his  executor,  and  he  dies  before  the  obligee.  R. 
M.  357.  Cro.  El.  277.  Per  three  J.  Cro.  El.  S98.  5  Co.  22.  a.  Poph. 
98.  1  Rol.  450.  1.  35.  R«  Jon.  171.  2.  181.  2  Mod.  202,  203.  Vide 
post,  (K  1,  &c.) 

Otherwise,  if  the  disjunctive  does  not  give  liberty  to  do  the  one  thing  or 
the  other.     1  Rol.  450.  1.  50.  451. 1.  5.     Semb.  3  Mod.  232. 

[*^And  if  a  man  covenants  or  promises  to  do  a  certain  thing  at  a  cer- 
tain time,  and  it  becomes  impossible  by  the  act  of  God,  he  shall  not  be 
excused.  1  Rol.  450.  1.  20.  Vide  Action  upon  the  Case  upon  Assump- 
sit (G). 

(D  2.)  What  shall  be  said  impossible. 

If  a  condition  be  to  do  a  thing  which  by  no  means  can  be  done,  it  shall 
«  be  said  to  be  an  impossible  condition  ;  as,  to  go  from  London  to  Rome  in 
three  hours.     1  Rol.  240.  1.  10. 

To  assign  a  commission  of  bankrupts ;  for  the  commission  cannot  be  as- 
signed.    R.  1  Rol.  419.  1.  50. 

But  if  the  condition  be  improbable,  and  out  of  his  power  to  do,  yet  it 
shall  not  be  said  to  be  impossible. 

As,  if  the  condition  be  that  a  married  man  shall  marry  such  a  woman  • 
for  it  is  possible  that  his  present  wife  may  die  before  him,  and  the  other  wo- 
man.    1  Rol.  419.  I.  45. 

That  the  pope  shall  be  in  London  within  a  day.     1  Rol.  420. 1.  8* 


TVAat  conditions  are  not  good.  97 

That  he  will  indemnify  against  B.  upon  an  obiigation  by  A.  to  C.  though 
it  does  not  appear  that  B.  is  concerned.     1  Rol.  420.  J.  20. 

So,  though  it  be  out  of  human  power ;  as,  that  it  shall  rain  to-morrow  : 
for  it  is  possible.      1  Rol.  420.  1.  5. 

(D  3.)    If   a  condition  be  contrary  to  law;   in  a  feofiment, 

gift,  &c. 

So,  if  a  condition  precedent  to  a  feoffment  be  illegal,  or  repugnant,  the 
estate  can  never  vest. 

If  a  condition  subsequent  to  a  feoffment  be  to  do  a  thing  which  is  malum 
tn  teethe  condition  shall  be  void,  and  the  estate  remains  absolute;  as,  a 
condition  to  commit  murder,  or  robbery,  &c.     Co.  L.  206.  b. 

So,  if  a  condition  upon  a  feoffment,  &:c.  be  to  do  a  thing  contrary  to  the 
obligation  or  rule  of  law ;  as,  a  feoffment  upon  condition,  that  a  daughter 
shall  inherit,  and  not  a  son.     1  Rol.  418.  1.  42.  {h) 

(D  4.)  Or  repugnant. — To  the  grant. 

So,  if  it  be  repugnant  to  a  grant ;  as,  a  feoJlinent,  <Jiic.  upon  condition 
liial  he  shall  not  take  the  profits  ;  the  estate  remains  absolute,  and  the  con- 
dition is  void.     C.  L.  206.  h.     7  H.  6.  43.  b. 

A  warranty,  upon  condition  that  it  be  void.     1  Rol.  419. 1.  20. 

So^  a  general  warranty,  upon  condiviou  that  he  shall  not  have  in  value  ; 
yet  he  may  rebut,  and  then  it  js  not  wholly  defeated  ;  but  he  might  rebut 
.  without  the  words  (against  all  men),  and  therefore  they  are  defeated.  1 
Rol.  419.  1.25. 

So,  a  grant  by  a  bishop  rendering  rent  to  him  and  his  successors,  and  if 
it  be  not  paid  to  the  chapter  in  the  vacation,  that  it  shall  be  void  ;  the  con- 
dition is  repugnant,  and  therefore  void.     R.  Mo.  52. 

So,  a  lease  to  A.  upon  condition  that  he  shall  not  take  the  profits  for 
two  years.     2  Leo.  i  32. 

[*]Or,  to  A.,  B.  and  C,  upon  condition  that  if  C.  takes  the  profits  during 
(he  lives  of  A.  and  B.,  his  estate  shall  cease.     Ibid. 

(D  5.)  To  the  estate* 

So,  if  a  condition  upon  a  feofifrnent  be  repugnant  to  the  nature  of  the  es- 
tate ;  as,  a  feoffment,  upon  condition,  that  the  feoffee  shall  not  ahen ;  the 
estate  is  absolute,  and  the  condition  void.     Co.  L.  206.  b.  223.  a. 

So,  if  a  grant,  release,  confirmation,  or  devise  in  fee  be  made,  upon  such 
a  condition.     Co.  L.  223.  a. 

So,  if  a  term  for  years,  or  chattel  real  or  personal  be  granted  or  assigned, 
apon  such  a  condition.     Co.  L.  223.  a.     Semb.  cont.  223.  b. 

So,  a  feoffment  or  gift  in  tail,  upon  condition,  that  the  wife  shall  not  be 
endowed,  or  the  husband  shall  not  take  by  the  curtesy ;  the  condition  is 
void.     1  Rol.  418. 1.  25.     Co.  L.  224.  a. 

So,  a  gift  in  tail,  upon  a  condition,  that  the  donee  shall  not  levy  a  fine,  or 
suffer  a  recovery,  or  make  a  lease  within  the  stat.  32  H.  8.  the  condition  ia 
void.     R.  6  Co.  41.     10  Co.  38.  b. — Cont.  as  to  the  lease,  Co.  L.  123.  b*. 
ace.  as  to  the  fine  and  recovery,  Co.  L.  224.  a.     Hob.  170.     Vide  infra. 

[So,  a  condition  that  if  tenant  in  tail  saffier  a  recovery  to  bar  the  remain- 
ders, he  shall  pay  a  sum  of  money  to  the  remainder-man,  is  void,  as  being 
repugnant  to  the  estate.     Ambler,  379.] 

^^^    ^^     ^ ■_      -  I    _  ,      ■      I     M  I     ■  ■!  ■  I  I.  ' • — ^- ^_  ^1 — 

I'i)  A  condition  that  a  leaM  ahall  be  Toid  if  the  leuee  becomet  bankrapt  is  goo4.  2  T.  R.  133. 
Vol..   III.  13  [*100] 
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So,  a  condition  to  a  gift  in  tail,  that  the  donee  shall  not  be  bound  by  a 
collateral  warranty*     10  Co.  39. 

Or,  that  the  donee  after  possibility  shall  be  punished  for  waste.     Ibid. 

Or,  that  the  donee  shall  not  make  a  grant  for  his  own  life.  6  Co.  43.- a* 
Cont.  Co.  L.  223.  b. 

Or,  that  the  donee  shall  not  levy  a  fine  within  the  stat.  4  II.  7.  1  Rol. 
418.  1.  30.  Otherwise  of  a  fine  at  common  law.  Ibid.  1.  39.  Vide  su- 
pre. 

So  a  condition,  that  the  donee  shall  not  effectually  go  to  alter,  &c.  for  an 
attempt,  without  more,  is  not  effectual ;  and  if  an  act  effectual  is  done,  the 
estate  is  gone  to  another.     R.  Jon.  59. 

So  a  lease  to  A.  and  his  assignees,  upon  condition  that  he  shall  not  alien. 
Hob.  1 70.  ' 

Or  that  be  shall  not  use  such  a  room,  or  part ;  for  it  is  not  excepted. 
Ibid. 

(D  6.)  What  shall  not  be  repugnant. 

But  a  feoffment,  upon  condition  that  the  feoffee  shall  not  alien  to  such  a 
particular  person,  is  not  repugnant ;  for  his  alienation  is  not  totally  re- 
strained.    Lit.  s.  361. 

Or  that  he  shall  not  alien  in  mortmain.     Co.  L.  323.  b. 

So  a  condition  to  a  feoffment  before  the  stat.  quia  emptores  terrarum,  is 
good,  that  he  shall  not  alien  without  licence.     Co.  L.  233.  a. 

Or  by  the  lord,  that  he  shall  not  alien  generally.     Semb.  Co.  L.  223.  a. 

And  now,  since  the  stat.  such  a  condition  lo  a  feoffment  by  the  king  is 
good ;  for  he  may  reserve  a  tenure  to  himself.     Co.  L.  222.  a. 

[*]  A  feoffment,  upon  condition  that  he  shall  not  alien  other  land,  is  good 
DOW.     Ibid. 

So  a  condition  to  a  gift  in  tail,  that  he  shall  not  alien  in  fee,  or  pur  auter 
vie,  is  not  repugnant ;  for  such  alienation,  without  a  recovery,  will  make  a 
discontinuance.     Lit.  s.  362.     1  Rol.  418.  I.  36.  21  H.  7.  1 1.  G  Co.  41.  b. 

So  if  such  condition  be,  where  the  gift  is  to  A.  in  tail  remainder  to  him  in 
fee.     R.  11  H.  7.  6.  b. 

So  a  feoffment  to  husband  and  wife,  upon  condition  that  they  shall  not  ali- 
en, restrains  an  alienation,  except  by  fine.     Co.  L.  224.  a.  6  Co.  41.  b. 

A  feoffment  to  an  infant,  upon  such  condition,  is  good  to  restrain  an  alien- 
ation during  his  infancy.     Ibid. 

So  such  a  condition,  in  a  feoffment  to  an  ecclesiastical  corporation,  is 
good.    Co.  L.  224.  a. 

So  if  a  lease  to  commence  at  a  future  day  be,  upon  condition  to  be  void, 
if  the  lessee  dies  before  the  commencement  or  before  the  end  of  tenn,  it  is 
not  repugnant.     R.  1  Rol.  418.  1.  50. 

[So  a  condition  in  a  lease  for  21  years,  that  the  landlord  shall  re-enter, 
on  the  tcnant^a  committing  any  act  of  bankruptcy,  on  which  a  commission 
fthail  issue,  is  not  repugnant.     2  Tenn  Rep.  133.] 

(D  7.)  If  a  condition  be  contrary  to  law  ;  in  obligations,  &c. 

If  a  condition  of  an  obligation  be  to  do  a  thing  which  is  malum  in  se,  the 
condition  and  also  the  obligation  is  void  :  as  if  an  obli^^ation  be  with  condi- 
tion to  kill  another.     Co.  L.  266.  b. 

To  maintain,  and  use  such  a  one  as  his  wife,  who  is  the  wife  of  another. 
R.  xMo.  477. 
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[Bond  from  A.  to  B.  reciting  they  had  agreed  to  lire  together,  A.  to  main- 
iain  B.  and  leave  her  annuity  of  60/.  if  he  quits  her,  or  she  outlives  bim  ;  if 
she  kaves  him,  he  is  not  to  maintain  her  any  longer,  or  l^aye  the  annuity  ; 
the  bond  is  illegal  and  void  ;  it  is  not />r€mtum  pudic%ti(Bjhutpreiniumpro$^ 
Hiviianis.     3  B.  M.  1568. 

A  covenant  by  a  husband  to  pay  to  trustees  a  certain  annual  sum  by  way 
of  separate  maintenance  for  bis  wife  in  case  of  their  future  separation,  with 
the  consent  of  such  trustees,  is  not  illegal.     2  East,  383.} 

So  if  the  condition  be,  to  enlarge  him  out  of  prison,  or  suffer  his  escape. 
R.  Hob.  14.     R.  Hard.  464. 

So  if  the  condition  becomes  impossible  by  the  act  of  God,  of  the  law,  or 
of  the  obligee,  the  obligation  shall  be  saved.     R»  Mo.  855.  Vide  ante, 

So  if  the  condition  be  to  perform  covenants  which  are  void  by  statute,  or 
by  law.     Vide  Covenant,  (F). 

(D  8.)  Otherwise,  if  contrary  to  a  maxim  of  law,  or  repugnant. 

But  if  the  condition  of  an  obligation,  &c.  be  only  to  do  a  thing  contrary 
to  a  maiim  of  law,  or  repugnant  to  the  nature  of  the  grant  or  of  estate,  the 
obligation  is  good  ;  for  he  may  do  it,  if  he  will  forfeit  his  obligation. 

As  if  an  obligation  be,  with  condition  to  make  a  feoffment  to  his  [*]wife  ; 
though  it  cannot  be  by  the  rule  of  law,  the  obligation  is  good.  Co.  L.  206.  b* 

To  do  an  act,  which  will  be  maintenance.     1  Rol.  417. 1.  45^. 

So  if  an  obligation  be,  that  the  feoffee  shall  not  take  the  profits  of  his  es* 
late.     Co.  L.  206.  b. 

Or  that  the  feofiee  shall  not  alien.     Ibid. 

So  if  the  condition  of  an  obligation,  &c.  was  impossible  at  the  making, 
the  obligation  is  single.     2  Leo.  189.     5  Lev.  74.     Vide  ante,  (D  1.) 

So  if  it  be  to  perform  covenants  in  an  indenture,  &c.  which  becomes 
void  by  rasure,  &c.     1  Leo.  282. 

Yet  if  the  condition  be  part  of  the  obligation,  and  incorporated  with  it,  if 
that  becomes  impossible,  the  obligation  shall  be  void ;  as,  if  the  condition  of 
a  recc^izance  by  bail  be  impossible.     1  Sal.  172.  (i) 

I  It  is  true  as  a  general  rule,  that  a  condition  annexed  to  a  devise  for 
life,  whereby  it  is  to  be  divested  by  the  marriage  of  the  devisee,  is  void,  it 
bdng  in  restraint  of  marriage  ;  but  it  seems,  that  the  condition  will  be  ef- 
fectual if  the  particular  devise  be  expressly  limited  over  to  take  eifect,  im- 
mediately, upon  the  marriage.  Parsons  v.  Winslow,  6  Mass.  Rep.  169* 
Vide  Hawley  r.  Northampton,  6  Mass.  Rep.  3. 

So  a  condition  annexed  to  a  devise,  that  the  devisees  shall  not  take  unless 
they  continue  to  inhabit  a  certain  place,  is  void.  Newkerk  r.  Newkerk,  2 
Gaines'  Rep.  345. 

So  a  perpetual  restriction  of  alienation,  after  a  conveyance  in  fee,  is 
void.    M'WilHams  v.  Nisly,  2  Serg.  &  Rawle,  513.} 

(E)  CONDITION  EXPOUNDED. 

When  liberally. 

The  words  of  a  condition  shall  be  liberally  expounded  'to  serve  the  intent 


(t)  A  condition  in  an  insurance  from  fire  tbat  the  annred  shall  procure  a  certificate  from 
the  ininisten,  churchwardens,  and  some  reputable  inhabitants,  of  his  character  and  cir- 
cmnstances,  and  of  their  beli«f  that  the  loss  was  without  fraud,  is  binding.    1  H.  B.  354. 
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cif  the  parties  ;  as,  if  the  condition  of  an  obligation  be,  whereas  A«  will  sur- 
render a  copyhold  to  B.  if  they  so  long  live,  then  the  obligation  shall  be 
void ;  it  shall  be  part  of  the  condition,  that  A.  make  the  surrender.  R.  1 
Rol.  409.  1.  30, 

So  a  condition,  that  if  A.  discharge  a  recognizance,  and  whereas  he  bath 
agreed  to  free  the  obligee  from«  two  bonds,  the  condition  is,  that  if  A*  save 
biqa  harmless  from  the  said  two  bonds,  then,  &c.  it  extends  to  the  recogni- 
zance, as  well  as  to  the  two  bonds.     R.  1  Rol.  409.  1.  40. 

If  the  heir  confirms  the  grant  of  his  father  as  to  a  walk  in  a  forest,  &c* 
and  by  the  same  indenture  grants  another  walk,  upon  condition  that  he  do 
not  cut  trees  in  aliqua  parte  prmnissorum ;  if  he  cuts  in  the  part  confirmed, 
it  is  within  the  condition.     R.  1  Rol.  422. 1.  20. 

If  a  man  promises,  that  he  will  not  discharge  A.  out  of  execution  without 
the  consent  of  B.  and  afterwards  he  releases  the  execution,  upon  which  B* 
recovers  against  him  in  assumpsit ;  an  obligation  by  A.  to  indemnify  hind 
against  all  suits  which  mav  arise  upon  this  release,  extends  to  this  assumpsit* 
Jl.  1  Rol.  422.  I.  30.  431.'  1.  45.     Vide  post,  (I.) 

If  a  condition  be,  to  assure  lands  discharged  of  all  prior  incumbrances^ 
except  a  lease  for  years  upon  the  ancient  rent  ;  if  he  assures,  but  before 
that,  and  after  the  condition,  he  makes  a  lease  for  years  upon  the  ancient 
rent,  it  is  no  breach.     1  Rol.  433.  1.  30. 

If  a  condition  be,  to  re-enter  if  no  distress  be  found  ;  this  shall  be  expound- 
ed of  a  reasonable  distress  ;  and  therefore  if  a  locked  cupboard  remains  there, 
he  may  enter.     R.  1  Rol.  428.  I.  35. 

To  perform  all  articles  in  the  indenture,  does  not  extend  to  land  except- 
ed out  of  the  lease,  though  it  be  .  mentioned  in  the  indenture.  R.  1  RoL 
43M.  25. 

If  a  condition  be,  that  if  he  dies  without  issue,  he  by  his  deed  or  [*]will 
shall  give  land  to  B.,  it  shall  be  understood,  that  he  shall  make  such  settle- 
inent  or  disposition  in  his  lifetime,  which  shall  take  effect,  if  he  dies  without 
issue.     R.  per  three  J.  Jon.  1 80. 

If  a  condition  be,  to  re-pay  500/.  of  the  portion,  if  his  wife  dies,  withia 
two  years  after  the  marriage  without  issue  ;  if  she  has  issue,  he  is  not  bound 
to  repay,  though  the  wife  and  also  the  issue  die  within  two  years.  R.  I 
Sid.  102; 

If  a  condition  be,  that  the  lessee  shall  not  assign  without  the  assent  of  the 
lessor ;  he  cannot  give,  grant  or  sell,  for  those  are  assignments.     Mo.  11. 

If  a  condition  be,  to  deliver  so  many  shoes  to  A.  a  common  carrier,  for 
the  use  of  the  obligee  ;  a  delivery  to  the  porter  of  A.  is  sufficient,  for  tho 
master  shall  be  bound  by  it.     R.  2  Mod.  309. 

If  a  condition  be,  that  there  is  no  incumbrance  but  an  estate  for  life  ;  aa 
estate  for  the  life  of  B.  where  his  wife  by  the  custom  has  free-bench,  is  not 
a  breach,     2  Ver.  45. 

If  a  condition  be  in  a  lease  by  two  lessors,  that  thelesseeshall  enjoy  with- 
out disturbance  or  incumbrance  made  by  them  ;  a  lease  by  one  lessor  will 
be  a  breach.     R.  Lat.  161. 

If  a  condition  be,  that  the  lessee  shall  enjoy ;  this  shall  not  be  extended  to 
tortious  acts ;  and  therefore,  if  he  be  disturbed  without  title,  it  is  not  a  breach 
of  the  condition.     R.  1  Rol.  430.  1.  35. 

So  though  the  words  are  express,  that  he  shall  enjoy  without  the  inter*- 
ruption  of  any.     Semb.  cent.  3  Leo.  44.  [Com.  Rep.  230.] 

So  in  covenant.     R.  Jon.  197. 
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If  a  condition  be,  to  save  harmless  concerning  the  buying  of  soods  at  such 
a  price ;  it  extends  to  the  title  of  the  goods,  not  to  the  price.     R.  AL  95. 

If  a  condition  be,  that  he  shall  not  molest  A.  in  his  lands  or  goods  upon 
any  account ;  for  it  shall  be  intended  of  a  tortious  molestation.  K.  Cro.  El. 
705. 

So  a  condition  shall  not  be  construed  to  extend  to  things  of  common  right. 
R.  ]  Rol.  434.  ].  20. 

As  if  a  condition  be,  that  A.  shall  enjoy  such  land  immediately  upon  his 
death ;  and  at  his  death  the  land  was  sown  with  com,  and  his  executor  takes 
the  emblements  ;  the  condition  does  not  extend  to  it.     R.  4  Leo.  1  • 

[If  a  man  binds  himself  by  bond  to  leave  his  children  jointly  200/.  and 
leaves  four  children,  and  by  will  gives  the  eldest  son  land  worth  more  than 
50/.  and  to  the  other  three  50/.  a-piece,  payable  at  twenty-one  ;  this  is  not 
perfoimance.     1  Wils.  280.] 

(F)  TO  WHAT  IT  EXTENDS. 

If  a  devise  be  to  A.  in  tail,  remainder  to  B.  in  tail,  upon  condition,  that  he, 
they,  or  any  of  them  shall  not  discontinue,  &.c.  the  condition  extends  only  to 
the  remamder.     1  Rol.  422.  1.  5.     R.  5  Co.  68.     Vide  ante,  (A  10.) 

A  giA  to  A.  in  tail,  remainder  to  him  in  fee,  upon  condition,  that  he  shall 
not  aif'en,  extends  only  to  the  estate-tail ;  for  it  is  repugnant  to  the  fee.  Co. 
L.  224.  a. 

So  a  lease,  upon  condition,  that  the  lessee  or  his  assigns  shall  not  F^jalien, 
unless  to  his  brother  ;  if  the  lessee  assigns  his  term  to  his  brother,  he  shall 
not  be  restrained  by  the  condition.     R.  1  Rol.  422. 1.  10.     Vide  post,  (Q). 

That  the  lessee  shall  not  sell,  &c.  without  the  assent  of  the  lessor;  the 
eiecutor  of  the  lessee,  after  the  death  of  the  lessor,  may  sell.  Dy.  65.  b. 
Mo.  II. 

(G)  CONDITION  PERFORMED. 

(G  1.)  By  whom  it  may  be. — ^For  and  against  whom  covenant 

lies. 

If  a  feoflinent  be  upon  condition,  that  the  feoffor  pay  so  much  at  such  a 
day,  and  before  the  day  he  dies,  the  heir  may  pay  it ;  for  he  has  an  interest 
io  the  land,  and  the  feuflee  has  the  same  advantage  if  the  payment  be  by  the 
heir,  as  if  it  were  by  the  feoffor  himself.  Lit.  s.  334.  Vide  Covenant,  (B 
l,tc. — C  1,  &c.) 

So,  a  fine  to  the  use  of  A.  in  fee,  but  if  B.  pays  so  much  before  Michael- 
mas to  A.  for  life,  and  to  B.  in  fee,  B.  dies  before  Michaelmas,  his  heir  may 
pay.    Dub.  1  Rol.  420. 1.  45. 

If  a  devue  be  to  a  wife  for  life,  and  after  to  A.  his  son  in  fee,  with  a  pro- 
viso, that  if  B.  pays  500/.  to  A.  within  three  months  after  the  death  of  the 
wife,  B.  shall  have  it  to  him  and  his  heirs ;  B.  dies  before  the  wife,  his  heir 
may  pay.     R.  £q.  Abr.  107.     Marks  v.  Marks,  M.  5  G.     Str.  129. 

So,  an  executor  or  administrator  may  pay.     Lit.  s.  337.     Co.  Lit.  209.  a. 

Or  the  ordinary,  if  there  be  no  executor  or  administrator.     Co.  L.  S09.  a. 

So,  if  the  heir  be  within  age,  his  guardian  may  pay  in  respect  of  his  inters 
est.    Co.  L.  206.  b. 

So,  ^yery  one,  who  has  an  interest  in  the  condition,  or  in  the  land,  may 
perform  the  condition  \  as^  if  a  feoffee,  upon  condition  to  pay  at  Michael- 
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mas,  enfeoffi  another  before  Michaelmas,  the  second  feoffee  may  pay.  Lit. 
8.  336. 

So,  the  feoffee  himself,  after  his  feoffment  to  the  other,  may  paj.     Ibid. 

So,  a  servant  bj  the  command  of  the  feoffee  iqay  pay.     1  Kol.  421.  1.  47. 

So,  if  an  heir  be  an  idiot,  a  stranger  may  pay  for  him.     Co.  L.  206.  b. 

So,  if  a  stranger,  in  any  case,  pay  in  the  name,  and  without  the  privity  of 
the  feoffor  or  his  heir,^and  the  feoffee  accept  it ;  it  will  be  a  good  perform- 
ance.    Co.  L.  207.  a. 

So,  if  two  be  enfeoffed,  upon  condition  to  re-enfeoff  him  for  life,  remaia^ 
der  in  fee  to  B.  and  one  re-enfeoffs  him ;  it  shall  be  good  for  a  moietjr, 
though  the  condition  be  entire ;  for  by  his  acceptance,  the  feoffor  dispensed 
with  the  condition.     Dy.  69,  70. 

But  if  a  stranger,  of  his  own  head  offers  to  perform  a  condition,  the  feoflbr 
need  not  accept  it.     Lit.  s.  334. 

So,  if  a  condition  be,  that  the  feoffor  pay,  without  limiting  a  time  for 

t*] payment ;  the  heir,  &c.  cannot  pay,  for  the  feoffor  had  time  only  daring 
is  life.     Lit.  s.  337. 

(G  2.)  To  whom  it  ought  to  be  performed. 

If  a  condition  be,  to  pay,  on  such  a  day,  money  to  A.  his  heirs  or  assigns  ; 
it  may  be  paid  to  any  one  named  in  the  condition  :  and  therefore,  the  money 
may  be  paid  to  the  heir  of  the  feoffee,  after  his  death  ;  though  he  has  an  ex- 
ecutor to  whom  the  money  belongs.  R.  5  Co.  96.  Vide  Chancery,  (4 
A  9.) 

So,  it  may  be  paid  to  the  heir,  after  assignment  by  the  feoffee.  R.  5  Co. 
96.     1  Rol.  421.1.5. 

So,  if  a  condition  be,  to  convey  to  A.  his  heirs  and  assigns,  and  A.  dies, 
the  conveyance  shall  be  to  his  heir.     Semb.  Jon.  181. 

So,  if  the  feoffee  assigns  all  his  estate,  the  payment  may  be  to  the  feoffee 
himself,  or  to  his  assignee ;  for  the  words  of  the  condition  give  him  an  elec- 
tion to  pay  to  the  one  or  the  other.     Co.  L.  210.  a. 

And  after  the  death  of  the  feoffee,  the  payment  may  be  to  the  heir  or  as* 
signee.     Ibid. 

So,  if  a  condition  be,  to  pay  to  A.  his  heirs  or  executors  ;  the  payment 
may  be  to  the  heir  or  executor,  at  the  election  of  the  feoffor.  Co.  L« 
SIO.  a. 

If  it  be,  to  pay  to  the  feoffor,  his  heirs  or  assigns,  it  may  be  to  the  heir  or 
executor;  for  he  is  an  assignee  in  law,  and  there  cannot  be  any  other  as- 
signee of  a  bare  condition.     Co.  L.  210.  a.  5  Co.  97.  a. 

If  a  condition  be,  to  lease  to  A.  or  his  assigns  -,  he  ought  to  lease  to  those 
whom  A.  names,  for  he  cannot  have  other  assigns.     R.  1  Rol.  421. 1.  20. 

If  a  condition  be,  that  he  pay  to  the  feoffee,  without  more,  on  such  a  day, 
and  he  dies  before  the  day :  the  payment  ought  to  be  only  to  the  executor 
or  administrator,  and  cannot  be  to  the  heir.     Lit.  s.  339. 

So,  the  payment  may  be  to  any  deputed  by  the  feoffee.    1  RoL  421. 1.  50« 

If  a  condition  be,  that  he  pay  to  the  feoffee,  his  executors  or  assigns ;  pay* 
mentto  any  executor  is  sufficient.    Per  Manw.  3  Leo.  103. 

And  it  is  safer  to  pay  to  an  executor,  though  within  age,  than  to  an  ad* 
ministrator  durante  minore  ataie.     R.  3  Leo.  1 03. 

But,  if  a  condition  name  any  to  whom  the  payment  shall  be,  it  cannot  be 
paid  to  another :  as,  a  feoffment  upon  condition,  that  he  pay  to  the  feoffee 
or  his  heirs ;  the  payment  ought  to  be  to  the  heir,  and  cannot  be  to  the  ex- 
ecutor.    Lit.  8.  339.     Co.  L.  210.  a.     R.  5  Cq.  96.  b.  97.  a. 
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So,  it  cannot  be  paid  to  an  assignee,  for  he  is  not  named.  R.  5  Co*  96, 
b.    1  Rol.  421.1.  10. 

So,  if  a  condition  be,  to  pay  to  the  feoffee,  his  heirs  or  assigns,  and  the 
feoffee  grants  for  life  or  years  ;  the  payment  cannot  be  to  the  grantee  ;  for 
DO  assignee  is  intended,  who  has  not  an  assignment  of  all  his  interest,  viz.  in 
fee,  in  tail,  or  for  life  with  remainder  in  fee.     R.  6  Co.  97.  a. 

So,  if  the  feoffee  makes  liis  executor,  the  payment  cannot  be  to  bim  ;  for 
ao  assignee  in  law  shall  not  be  intended,  where  there  may  be  an  assignee  in 
fact.    R.  5  Co.  97.  a.     Co.  L.  210.  a. 

[*]If  a  condition  be,  to  pay  to  such  whom  the  obligee  shall  name  by  his 
will,  and  be  does  not  name  any ;  the  payment  shall  not  be  to  his  executor, 
for  there  ought  to  be  an  express  nominee.     R.  1  Rol.  422«  1.  25. 

(G  8.)  At  what   time.— When  he  has  time  during  his  life. 

Though  there  be  a  request. 

If  a  condition  upon  a  feoffment,  obligation,  &c.  be  to  do  a  single  act, 
or  labour,  which  concerns  himself  only  ;  he  shall  have  time  to  do  it  during 
his  life.     Co.  L.  20B,  9. 

And  filiaVi  not  be  bound  to  do  it  upon  request.     Co.  L.  209.  a. 

As,  if  a  feoffment,  obligation,  &c.  be  upon  condition,  that  the  feoflfee, 
obligee,  &c.  go*  to  Rome,  Jerusalem,  &c.  the  feoffee  has  time  to  go,  during 
his  life.     Ibid. 

Or,  that  a  stranger  go  to  Rome,  &c.     Ibid. 

So,  if  a  condition  be  to  do  an  act,  without  limiting  any  time ;  he  who  has 
benefit  by  it  may  do  it  at  what  time  he  pleases  :  as,  if  a  condition  of  a 
feoffment  be,  that  upon  payment  of  10/.  the  feoffor  may  re-enter,  he  may 
pay  it  when  he  pleases.     PI.  Com.  16.  a. 

(G  4.)    When  he  has  time  during  his  life. — Unless  where 

hastened  by  request. 

If  a  condition  be  to  do  a  local  thing  to  the  feoffor  or  obligee  himself,  he 
has  time  during  life,  unless  he  be  hastened  by  request;  as,  if  a  feoffment  or 
obligation  be  upon  condition,  that  he  re-enfeoff  the  feoffor  or  obligee.  Co. 
L  208.  b.     1  Rol.  438. 1.  15.  40.     Co.  L.  219.  a.  220.  a. 

So,  if  it  be  that  he  re-enfeoff  the  feoffor,  and  a  stranger.     Co.  L.  219.  b. 

Or,  re-grant  to  the  feoffor  in  tail,  remainder  to  a  stranger.     Ibid. 

So,  if  a  devise  be  to  A.  upon  condition  that  she  marry  B.,  time  shall  be  al- 
lowed to  A.  to  marry  at  any  time  during  her  life.     Per  Holt,  Skin.  320. 

So,  if  a  devise  be  upon  condition,  that  A.  marry  him  before  her  age  of  21 
years,  and  B.  dies  before  such  age ;  A.  shall  have  the  land  till  her  age  of  21 
years,     ibid. 

(G  6.)  When  tq  be  performed  immediately. 

But  where  a  condition  is  to  do  a  transitory  thing  without  limiting  any  time, 
it  ought  to  be  done  immediately,  viz.  in  convenient  time;  as,  an  obligation 
to  pay  money,  to  deliver  charters,  &c.  Co.  L.-208.  a.  1  Rol.  436.  K  15 
to  35. 

An  obligation  to  deliver  up  an  obligation  in  which  A.  and  B.  are  bound. 
R.  6  Co.  30.  b. 

A  devise  upon  condition  to  pay  debts  ;  they  ought  to  be  paid  in  conveni- 
ent time.     1    Rol.  437. 1.  20. 

Or,  to  sell  for  payment  of  debts.     1  Rol.  437.  I.  25. 
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To  find  security  for  payment.     R.  1  Rol.  438.  1.  25. 

If  a  man  be  bound  to  make  further  assurance,  &c.  he  ought  to  execute  it 
immediately  when  required,  without  taking  time  to  advise  with  ["^Icounsel. 
1  Rol.  440.  1.  5.  15.  441.  1.  30.  45.  Per  two  J.  Barkley  cont.  Jon.  314. 
Vide  post,  (H). 

So,  if  a  condition  be  to  do  a  local  thing,  which  may  be  done  in  the  absence, 
and  without  the  concurrence  of  the  obligee,  it  shall  be  performed  immedi- 
ately :  as,  an  obligation,  that  he  acknowledge  satisfaction  upon  record  in 
B.  R.     Co.  L.  208.  b.     1  Rol.  436.  1.  30. 

So,  if  a  condition  be  to  do  a  thing  transitory  or  local,  to  a  stranger :  as, 
to  pay  money  to  a  stranger.     Co.  L.  208.  b.     1  Rol.  437.  1.  15.  438.  1.  5» 

To  enfeoff  a  stranger  ;  he  ought  to  do  it  immediately,  for  otherwise  the 
stranger  will  lose  the  profits  in  the  meantime.  Co.  L.  208.  b.  1  Rol.  439. 
1.  30. 

Otherwise,4f  the  king  has  land  upon  such  condition.     Dy.  139. 

Or,  if  it  be,  to  the  stranger  in  tail,  remainder  to  the  feoffor.  1  Rol.  438, 
1.  22.     Cont.  Co.  L.  219.  b. 

So,  if  a  condition  be  to  do  a  local  thing  to  the  feoffor,  or  obligee  himself, 
it  ought  to  be  done  immediately,  where  the  intent  of  the  parties  will,  be  oth- 
erwise frustrated  :  as,  an  obligation  to  grant  an  annuity  to  the  obligee,  for 
his  life,  to  be  paid  annually  at  Easter ;  it  ought  to  be  granted  before  Easter, 
otherwise  it  cannot  be  paid  annually  at  Easter  during  his  life.  Co.  L.  208. 
b.     1  Rol.  439.  1.  15. 

If  A.  promises  to  sell  a  lease  of  tithes  made  to  B.  for  his  life,  and  by  hini 
assigned  to  A.,  and  to  pay  the  money  raised  by  the  sale,  or  other^vise  to  re- 
deliver the  assignment ;  he  ought  to  do  it  in  convenient  time,  aqd  has  not 
time  to  sell  during  his  life  ;  for  then  perhaps  by  the  death  of  A.  the  lease  will 
expire.     R.  1  Rol.  436.  1.  40. 

So,  a  promise  to  procure  the  king^s  grant  of  a  ward,  shall  be  done  in 
convenient  time  ;  for  otherwise  the  profits  in  the  mean  time  will  be  lost.  R. 
1  Rol.  437. 1.  40. 

So,  if  a  feoffment  be  made,  upon  condition  to  give  back  the  advowson  to 
the  feoffor  for  his  life  ;  it  ought  to  be  given  back  before  au  avoidance  hap- 
pens.    R.  2  Co.  78.  b.     Co.  L.  222.  b. 

If  a  covenant  be  to  make  a  lease  to  B.  who  shall  pay  20/.  as  a  fine  ;  B* 
ought  to  request  the  lease  in  a  convenient  time.     R.  Bridg.  41. 

But  where  a  condition  is  to  be  performed  immediately,  he  shall  have  a 
reasonable  time  to  perform  it,  according  to  the  nature  of  the  thing  to  be 
done.     Vide  post,  (H.)  1  Rol.  449. 1.  1 2. 

So,  if  it  be  to  be  performed  upon  demand.     1  Rol.  449.  1.  12.  443.  1.  17. 

But  if  he  refuses  upon  demand,  it  is  broken,  though  he  performs  it  within 
a  reasonabc  time  afterwards.     1  Rol.  449.  1.  15. 

If  a  condition  be  to  make  an  obligation  immediately  by  the  advice  of  B*, 
he  shall  have  a  reasonable  time  to  obtain  the  Advice  oi'  B»  1  Rol.  443.  1.  1 5. 
\  Where  a  prompt  performance  of  a  condition  is  necessary  to  give  the 
feoffor  the  whole  benefit  contemplated,  or  where  its  immediate  fruition  form- 
ed the  motive  for  entering  into  the  agreement,  the  feoffee  shall  not  have 
his  whole  life  for  performance,  but  only  a  reasonable  time.  Hamilton  -c. 
Elliot,    5  Sei^.  k  Rawle,  384.  |  ' 
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(G  6.)  How    a  condition  shall  be  performed  where  the  time  is 
limited.    What  shall  be  the  time  intended. 

If  upon  a  writ  returnable  die  Inna  prox.  post  eras*  Trin.  an  arrest  be  on 
llie  last  day,  and  an  obligation  of  the  same  date,  to  appear  dt>  lima  prox. 
post  eras.  Trin.^  he  ought  to  appear  the  same  day*     Dub.  1  Rol.  444.  l.  30. 

[^]if  a  condition  be  to  pay  at  Michaelmas  without  more  \  he  ought  to  pay 
at  the  next  Michaelmas.     R.  1  Rol.  444.  I.  50.^ 

If  a  condition  be,  to  pay  A.  D.  1599,  upon  the  12th  of  October  next  ailer 
date;  it  shall  be  paid  the  12th  of  October,  anno  1599,  though  that  be  not 
the  October  next  after  date :  for  the  intent  appears,  that  it  be  paid  anno 
1599,  and  the  subsequent  words  shall  be  construed  to  stand  with  the  prece- 
dent ;  or  if  they  cannot,  they  shall  be  void.     R.  1  Rol.  444. 1.  40. 

If  an  obligation,  dated  17th  November,  12  Jac.  be,  upon  condition,  to  pay 
the  21st  November  ensuing  5/.  and  5/.  more  on  the  20th  of  December  next 
af^er  ;  the  first  5/.  stall  be  paid  on  the  21st  of  November,  12  Jac.  for  ensu- 
ing refers  to  the  day,  not  to  the  month.     R.  1  Rol.  442.  1.  20. 

If  a  condition  be,  to  pay  when  A.  comes  to  his  house  10«.  and  105.  at 
Mich,  and  \0«.  at  St.  Andrew  then  next ;  the  payment  of  the  latter  sums 
ought  to  be  at  the  next  Mich,  and  St.  Andrew ;  and  not  at  those  feasts  after 
A*  comes  io  his  bouse.     1  Rol.  442. 1.  25. 

If  a  condition  be,  to  pay  citra^  infra^  vel  antefestunij  it  ought  to  be  paid 
before  the  feast-day.     1  Rol.  442. 1.  30. 

But  if  it  be  infesto^  it  ought  to  be  paid  upon  the  feast-day.  1  RoL  442. 
I.  35. 

If  a  condition  be,  to  pay  within  forty  days  after  a  ship  returns  from  her 
voyage  to  the  port  of  D.  or  to  another  port  where  the  goods  are  unladen, 
the  ship  returns  to  the  port  of  P.  and  there  unlades;  payment  ought  to  be 
ID  forty  days  after  the  arrival,  and  not  after  the  unlading;  for  that  is  but  the 
description  of  the  other  port.     R.  1  Rol.  442.  1.  40. 

[In  debt  on  bond,  the  condition  whereof  reciting,  '*  that  a  marriage  was 
intended  between  A.  and  B.  but  at  B.'s  request  to  be  deferred  to  her  father's 
death ;  that  A.  and  B.  had  mutually  engaged  not  to  intermarry  but  with 
each  other ;  in  consideration  thereof,  and  for  provision  for  A.  if  said  mar- 
riage should  not  take  effect,  and  that  B.  should  intermarry  with  any  other 
person,  or  die  before  the  marriage,  or  refuse  to  marry  A.  on  her  father's 
death,  B.  had  agreed  that  A.  in  either  of  the  cases  aforesaid  should  have 
1-200/.  of  her  fortune,  and  5/.  per  cent,  interest  from  the  date  ;  now,  if  B. 
within  a  month  of  her  intermarriage  with  any  person  but  A.  or  within  a 
month  after  her  father's  death,  pay  A.  1200/.  and  5/.  per  cent,  interest  from 
the  date,  or  her  heirs,  &c.  within  a  month  of  her  death  pay  A.  1200/.  then, 
&c."  and  B.  afterwards  marries  another  man  in  her  father's  lifetime,  the 
bond  is  forfeited,  and  the  money  then  payable,  for  the  law  will  supply  the 
words,  which  shall  first  happen.     Semb.  Wils.  59.] 

}  It  seems,  that  performance  of  a  condition  precedent,  on  a  different  day 
from  the  time  limited,  is  no  compliance  therewith,  though  the  act  be  per- 
formed to  the  acceptance  of  the  party.     Stutevill  v.  Miles,  2  Marsh.  428.  { 

(G  7.)  It  may  be  performed  before  the  day  limited. 

If  a  condition  be  to  pay  money  at  such  a  day,  it  is  sufficient  if  it  be  paid 
before  the  day,  if  the  party  accepts  it ;  for  that  amounts  to  payment  upon 
the  day.     R.  1  Rol.  440.  1.  30.  35.  473.  1.  30.     Co.  L.  212.  b. 
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So,  if  it  be  to  enffeoff  such  a  one  at  a  future  day  ;  it  ia  sufficient  if  he  en- 
feoff before  the  day.     1  Rol.  440. 1.  40.  \ 

Or,  to  enfeoff  after  the  death  of  A.  and  he  enfeoffs  in  his  hfetime.     1  Rol. 

440. 1.  45.  .       ,    r 

If  it  be  to  pay  at  or  before  such  a  day  ;  he  may  pay  at  any  time  before, 
[*]if  he  comes  to  the  obligee,  or  meets  him  at  the  place  appointed  for  pay- 
ment.    R.  Cro.  Ek  14. 

But  payment  before  the  day  will  not  give  a  collateral  advantage  and 
therefore,  if  a  condition  be,  upon  payment  on  the  1st  of  May  to  re-enter  ; 
if  he  pays  before,  he  cannot  re-enter  till  the  1st  of  May.  R.  1  Rol.  473. 
1.  30. 

(G  8.)  Or  at  the  last  part  of  the  day. 

So  it  is  sufficient,  if  it  be  performed  at  the  last  part  of  the  time  limited  : 
as  if  the  parliament  enacts,  that  A.  shall  be  convicted,  if  he  does  not  sur- 
render himself  within  a  quarter  of  a  year ;  it  is  sufficient,  that  he  be  surren- 
dered on  the  last  day  of  the  quarter.     1  Rol.  442.  I.  15. 

If  a  condition  of  an  obligation  be  to  pay  at  or  before  29th  Sept.  next ; 
a  tender  shall  not  be  good  without  notice,  unless  it  be  upon  the  last  day, 
viz.  29th  Sept.     R.  Cro.  El.  1 4. 

And  a  tender  may  be  the  last  instant  of  the  day.     Adm.  Mo.  1 22. 

An  obligee,  &c.  to  whom  a  condition  is  to  be  performed,  need  not  attend 
the  whole  day.     Vide  1  Rol.  443.  1.  7. 

(G  9.)  In  what  place  it  shall  be  performed. 

If  a  condition  of  an  obligation  be  to  pay  money  to  the  obligee,  at  a  day 
certain,  without  limiting  any  place ;  the  obUgor  is  to  seek  out  the  obligee 
if  he  be  within  the  realm.     Lit.  s.  340. 

So,  if  a  feoffinent  be  upon  such  condition  ;  for  it  is  a  sum  in  gross,  and 
collateral  to  the  land.     Lit.  s.  340.     1  Rol.  445. 1.  30  ad  40. 

So,  if  a  condition  be,  that  a  stranger  shall  shew  a  deed  to  his  counsel 
upon  request ;  afler  request  made,  the  stranger  ought  to  seek  out  his  coun- 
sel.     1  Rol.  443.  1.  35. 

But  if  a  condition  be,  to  deliver  a  weighty  thing,  as  com,  timber,  &c. 
the  obligor,  before  the  day,  ought  to  enquire  where  the  obligee  will  appoint 
the  delivery.     Co.  L.  210.  b.     4  Leo.  46. 

If  a(  condition  be  to  pay  rent ;  it  is  sufficient,  that  it  be  tendered,  or  paid, 
upon  the  land.     Co.  L.  210.  b. 

And  it  may  be  tendered  upon  the  land,  though  he  be  bound  by  covenant 
to  pay.     1  Rol.  443.  1.  52. 

Or,  bound  under  a  penalty  to  pay.     1  Rol.  444. 1.  2. 

So,  if  a  condition  be  to  pay,  &c.  at  a  place  certain,  without  limiting 
any  certain  time  ;  the  party  ought  to  give  notice  to  the  obligee  of  the  time 
when  he  will  pay.     Co.  L.  21 1.  a.     3  Co.  92.  b.     1  Rol.  449.  1.  5. 

Or,  if  he  meets  the  obligee  or  feoffee  at  the  place  at  any  time,  he  may 
pay.     Oo.  L.  211.  a. 

Or,  if  the  obligee  receives  the  money  at  another  place,  it  is  sufficient, 
lliough  he  need  not.     Co.  L.  212. 

So,  if  a  condition  be,  that  a  stranger  make  a  feoffment,  or  do  another  act 
to  a  stranger  at  such  a  day ;  he  who  is  to  make  the  feoffment  ought  to  give 
notice  to  the  feolTee,  and  request  him  to  be  upon  the  land.     Co.  L.  211.  a. 
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If  a  conditioD  be  to  do  an  act  at  such  a  place  upon  request,  the  request 
maj  be  in  any  place ;  as,  to  deliver  at  Rotterdam  super  requi^itionem  i^^de 
codem ;  the  request  in  any  other  place,  to  deliver  there,  is  good.  R.  1 
Rol.  443*  \.  20. 

Jfa  place  certain  be  limited  for  payment,  he  is  not  bound  to  pay  at  anoili* 
er  place.     1  Rol.  445.  1.  52.  444. 1.  7. 

Neither  need  the  other  accept  it  in  another  place.  1  RoL  446.  1.  5.  10. 
444.  I.  10.      Lit.  8.  343. 

But  acceptance  at  another  place  is  sufficient.     Lit.  s.  343. 

(6  10.)  How  a  condition  shall  be  perfonned. — ^All  incidents. 

If  a  condition  be  to  do  a  thing ;  he  ought  to  do  all  that  which  depends 
tipon  the  performance.  1  Rol.  422.  1.  45.  How  performance  shall  be 
pleaded,  vide  in  Pleader,  (C  58,  &c.} 

As,  if  a  condition  be  to  stand  to  an  award  concerning  a  partition ;  if  it 
awards  a  partition,  and  that  he  levy  a  fine  for  confirmation,  he  ought  to 
levy  the  fine ;  for  it  depends  upon  the  partition,  and  enforces  it.  1  RoL 
433. 1.  47. 

(Gil.)  Strictly  performed, 

So^  be  ought  to  perform  it  strictly  ;  as,  if  a  condition  be  to  enter  a  re« 
traxil,  and  he  discontinues ;  it  is  not  a  performance.     1  Rol.  426.  1.  33. 

To  appear  at  the  suit  of  such  a  one  in  B.  R.  and  he  appears  there  the 
same  term  in  another  suit ;  though  this  be  an  appearance  in  law,  it  is  not  a 
performance.  R.  1  Rol.  426. 1.  40.  |  Vide  Mouncey  v.  Drake,  10  Johns, 
ttep.  27.  } 

To  pay  to  the  obligee  ;  payment  to  his  wife,  without  more,  ia  not  a  peiv 
formance.     R.  Rol.  427.  1.  10. 

To  enfeoflTone,  and  he  enfeoffs  him  and  others.     1  Rol.  427. 1.  45. 

That  two  shall  enfeoff,  and  one  enfeoffs  the  whole.     1  RoK  421. 1. 45. 

(G  12.)  According  to  the  intent. 

So,  if  a  condition  be,  that  it  shall  be  lawful  for  the  lessee  to  enjoy ;  if  the 
lessor  enters  upon  him  wrongfully,  it  is  a  breach ;  for  the  intent  was,  that 
the  lessor  should  not  interrupt  him.  R,  1  Rol.  427*  U  15»  R.  Cro.  El.  544* 
Vide  ante,  (E).     Vide  post,  (M  1.) 

That  ^e  lessee  shall  not  parcel  out  his  land  from  the  house ;  if  he  leases 
to  anothe  r  the  house  and  part  of  the  land,  and  afterwards  leases  the  other 
part,  it  is  a  breach.     R.  1  Rol.  427.  1.  20. 

That  he  assure  land  which  was  bargained  and  sold  to  him  ;  though  the 
bargain  and  sale  were  void,  yet  he  ought  to  assure  the  land,  which  was  pre- 
tended to  be  bai^ined.     R.  1  RoU  427.  1.  30. 

That  he  acquit  him  ;  if  he  gives  an  acquittance,  but  does  not  acquit  him 
in  fact,  it  is  not  sufficient.     1  Rol.  433.  I.  43. 

That  he  enjoy  without  damage  for  want  of  warranty  :  if  he  does  not  ren- 
der in  value  upon  the  warranty,  is  not  sufficient.     1  Kol.  433. 1.  37. 

That  he  shall  not  alien :  and  he  gives  to  his  son.     1  Rol.  433. 1.  50. 

If  a  recognizance  be,  upon  condition  to  try  an  indictment  the  next  term, 
and  a  trial  is  had,  but  the  verdict  quashed  for  a  defect  in  the  venire  facias : 
tiie  recognizance  is  forfeited,  for  it  ought  to  be  an  effectual  trial.     R.  Mod. 
Ga.  179. 
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[*](G  13.)  Ought  to  be  perfonned  bona  fide. 

So,  a  condition  ought  to  be  performed  truly  and  bona  fide,  and  not  col- 
ourably :  and  therefore,  if  it  be  agreed,  that  the  money  shall  be  paid  at  the 
day  limited  by  the  condition,  but  shall  be  returned  immediately  to  him  who 
pays  it,  the  condition  is  not  performed.     Co.  L.  209.  b. 

If  a  condition  be,  quod  licitum  foret  to  A.  to  see  all  the  accounts  of  the  tes- 
tator, and  one  of  the  executors  refuses  to  shew  them,  and  the  other,  who  was 
bound  with  such  condition,  says  that  he  does  not  deny  it :  it  is  not  a  per- 
formance, for  he  ought  to  shew  all  the  accounts.     R.  1  Roh  431. 1.  5. 

(G  14.)  But  it  is  sufficient,  if  it  be  performed  in  substance. 

But  it  is  sufficient,  if  the  substance  of  the  condition  be  performed.  .  Vide 
1  Rol.  426.  1.  8. 

If  a  condition  be,  that  be  sufler  the  lessee  to  enjoy  without  the  interrup- 
tion of  aiiy  :  an  entry  of  a  stranger  by  an  elder  title  is  not  a  breach,  for  the 
word,  suffer,  is  passive.     1  Rol.  425.  I.  45. 

So,  a  condition,  that  he  permit  land  to  descend  :  though  his  son  is  out- 
lawed, and  cannot  take.     R.  1  Rol.  426.  1.  5. 

That  he  deliver  letters  patents :  and  he  delivers  an  exemplification  of 
them.     1  Rol.  426.  1.  10. 

That  he  enfeoff:  and  he  conveys  by  lease  and  release.  Semb.  1  Rol* 
426.1.  12.     Co.  L.  207.  a. 

That  he  grant  the  reversion  :  and  he  enfeofls,  and  the  tenant  re-enters. 
1  Rol.  426.  I.  15. 

That  he  give  licence  to  carry  goods :  and  the  party  is  disturbed  by  a 
•tranger.     1  Rol.  426. 1.  25.  20. 

That  he  withdraw  his  suit :  and  he  discontinues.     1  Roh  427.  1.  5. 

That  the  lessee  may  enjoy  without  molestation,  and  a  rent-seek  is  issuing 
out  of  the  land  :  it  is  not  a  breach,  for  the  possession  is  not  incumbered  with 
it.     1  Rol.  434.  1.  15. 

And  if  the  rent-seek  be  to  the  queen,  who  may  distrain  of  common  right 
by  her  prerogative :  it  is  not  a  breach,  for  he  is  not  bound  to  discbarge 
things  of  con^mon  right.     R.  1  Rol.  434.  1.  20.     Vide  ante,  (E). 

A  condition  that  he  pay  to  A.  and  other  parishioners  of  B.  ;  if  he  pay  to 
A.  and  two  others  it  is  sufficient.     R.  Mo.  68. 

If  A.  be  bound  by  recognizance  to  perform  the  will  of  B.  and  to  satisfy  all 
bequests  according  to  his  true  intent,  who  devised  lands  held  in  cdpite  to  C^ 
in  fee  :  if  the  heir  enters  for  the  third  part,  it  is  not  a  breach. 

[A  note  for  payment  of  money  on  a  South-Sea  contract,  is  a  performance 
or  composition  a^  well  as  a  bond.  Fotheringham  v.  Mozato,  P.  1 722,  Bunb. 
108.] 

(H)  Condition  to  make  assurance. 

If  a  condition  be  to  levy  a  fine,  or  make  an  assurance,  without  saying  at 
whose  charge :  it  shall  be  at  the  costs  of  him  who  is  bound  to  do  it.  1  Rol. 
422.  1.  50. 

And  the  obligor  ought  to  sue  a  writ  of  covenant  for  the  fine,  in  the  [•]naroe 
of  the  obligee.  1  Rol.  422.  1.  52;  Cqnt.  1  Rol.  458.  1.  40.  D.  cont.  5 
Co.  127.  a. 

If  a  condition  be  to  make  assurance,  he  ought  to  make  an  effisctual  as- 
surance :  and  therefore,  if  it  be  to  make  a  feoifment,  a  charter  of  fcoifment, 
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with  a  letter  of  attorney  to  make  livery,  is  not  a  performance,  if  livery  be 
pot  made.      1  Rol.  425.  1.  35, 

To  surrender  a  copyhold,  is  not  performed  by  a  surrender  to  copyhold 
leDaots,  if  it  be  not  presented  at  the  next  court.     R.  1  Rol.  425.  K  20.' 

If  a  man  bargains  and  sells  land  by  indenture,  and  covenants  to  niake  a 
good  estate  before  Christmas  next :  an  inrolment  of  the  indenture  before  is 
not  sufficient,  but  he  ought  to  levy  a  fine,  make  a  feofliiient,  &c.  R.  3  Leo. 
1.     Bend.  pi.  62.     And.  27. 

If  a  covenant  be  to  make  assurance,  &c.  he  ought  to  do  every  thing  that 
is  necessary  to  be  executed  by  him,  though  without  some  other  act,  as 
fivery,  inrolment,  &:c.  the  assurance  is  not  complete.     R.  1  And.  56. 

But  if  a  condition  be  to  make  such  a  release,  &c.  as  A.  shall  direct;  if  he 
executes  that  which  A.  directs,  it  is  enough,  though  it  be  not  sufficient.  D. 
5  Co.  23.  b. 

Soif  it  be  to  make  a  sufficient  estate  by  the  advice  of  A.,  who  advises  th^t 
which  is  not*8ufficient.     5  Co.  23.  b. 

So  it  ought  to  be  an  absolute  assurance ;  for  if  a  man  be  bound  to  make 
an  absohitc  assurance  of  a  copyhold,  a  conditional  surrender  is  not  a  per- 
formance.    R.  1  Rol.  425. 1.  ]0. 

So  if  be  be  bound  to  make  assurance,  generally.     1  Rol.  425.  1.  15. 
If  a  conditioa  be  to  make  a  conveyance  of  such  land,  or,  to  assure  such 
land :  he  ought  to  make  any  conveyance  or  assurance  that  shall  be  required. 

So  if  it  be  to  do  all  acts  for  assuring.     Yel.  45. 

And  if  a  conveyance,  generally,  be  required,  he  ou^t  to  execute  some 
sort  of  conveyance*     R,  Yel.  45. 

If  a  fine,  or  bargain  and  sale,  be  afterwards  demanded,  he  ought  to  do  it: 
for  he  is  bound  to  do  all  acts  totUs  quoties  he  shall  be  required.     Ibid. 

If  a  note  of  a  fine  to  be  acknowledged  before  a  judge  of  assize  be  required ; 
he  ought  to  do  it,  though  a  writ  of  covenant  is  not  depending ;  for  it  is  pre* 
paratorj.     R.  Mod.  810.     2  Cro.  251. 

If  a  common  recovery  be  required ;  he  ought  to  do  it.     1  Rol.  427.  1.  25. 

If  be  be  to  make  assurance  at  the  costs  of  the  obligee  ;  he  ought  to  make, 
thoi^h  not  necessary,  all  the  assurances  required.     Per  two  J.  Mo.  570. 

If  the  condition  be  to  make  such  assurance  for  money  as  counsel  shall  de^ 
vise,  and  he  devises  an  obligation  of  1000/.  for  payment  of  100/.,  he  ought  to 
execute  it.     1  Roh  423. 1.  25. 

Otherwise,  if  it  be  to  make  such  reasonable  assurance.     1  Rol.  423. 1.  30« 

If  it  be  to  make  an  obligation,  and  he  tenders  an  obligation  which  binds 
hisheirs ;  be  ought  to  execute  it.     1  Rol.  424.  1.  32. 

If  there  be  a  receipt  for  purchase-money  contained  in  it ;  he  ought  to 
execute  it.     Dub.  Mo.  367. 

If  a  condition  be  to  assure  to  such  an  one  as  B.  shall  name  ;  an  assurance 

S*]to  B.  himself  is  good ;  for  his  acceptance  is  a  nomination  of  himself.     1 
tol.  424. 1.  10. 

To  assure  to  B.  and  his  heirs ;  if  B.  dies,  it  shall  be  made  to  his  heir ; 
for  the  «opulative  shall  be  construed  in  the  disjunctive.  R.  1  Rol.  450.  1. 
50. 

Bat  if  the  condition  be  to  make  an  assurance  or  conveyance,  and  a  war- 
ranty or  covenant  be  in  the  deed ;  he  is  not  bound  to  execute  it.  1  Rol. 
424.1.37.  R.2Cro.  571.  2  Rol.  191.  R.  1  Leo.  29.  Dub.  1  Sid. 
467.    R.  1  Mod.  ^7.  Per  two  J.  And.  cont.  2  Leo.  130.     Per  Co.  1  Rol. 

71. 
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So  he  is  not  bound  to  execute  an  obligation,  or  statute   for  enjoyment  ; 
for  that  is  not  an  assurance*     2  Cro.  1 1 5. 
'  Yet  a  conveyance  with  reasonable  covenants  he  ought  to  execute*  Cont. 
2  Cro.  571.     Ace.  Ray.  190.     1  Mod., 67. 

So  though  a  condition  be  to  make  such  assurance  as  counsel  shall  advise, 
and  the  counsel  advises  an  obligation.     1  Rol.  42S.  1.  10.     2  Cro.  115. 

So  if  it  be  such  assurance  of  an  annuity  as  counsel  shall   advise,  and  be 
'advises  an  obligation.     Dub.  1  Rol.  423. 1.  20. 

Otherwise,  if,  all  acts  for  assurance  which  counsel  ihall  devise.  Per 
Poph.     1  Rol.  423.  1.  15. 

So  if  it  be  all  reasonable  acts  for  assurance.     R.  Yel.  45. 

So  he  is  not  bound  to  execute  an  assurance,  which  contains  more  than 
the  condition  ;  as,  a  fine  of  four  houses,  where  the  condition  was  for  two  on* 
ly  ;  though  the  use  of  the  other  two  will  be  to  the  conusor.  R«  1  Rol.  425* 
1.  5.     R.  1  Sid.  467. 

If  a  condition  be  to  make  such  reasonable  assurance  of  lanH  in  fee,  re- 
serving rent  to  the  feoffor  in  fee,  as  counsel  shall  advise,  who  devises  a  feoflT- 
ment  reserving  rent  in  fee ;  it  is  not  good,  for  it  will  be  a  rent-seek,  and  the 
deed  belongs  to  the  feoffee.     R.  1  Rol.  423. 1.  35. 

So  though  the  agreement  be  to  do  it  by  deed,  and  he  devises  a  feoffment 
by  deed  poll  \  for  it  belongs  to  the  feoffee.     1  Rol.  423.  1.  30. 

Otherwise,  if  the  feoffment  was  by  indenture.     Semb.  1  Rol.  423. 1.  45* 

tf  a  condition  be  to  be  bound  with  A.  which  imports  a  joint  obligation, 
he  need  not  execute  an  obligation  joint  and  several.     R.  1  Rol.  424.  1.  40. 

Though  it  be  by  such  a  writing  and  in  siich  a  sum  as  B.  shall  agree,  and 
he  agrees  to  an  obligation  joint  and  several.     Semb.    1  Rol.  424.  i.  45« 

If  a  condition  be  to  assure  to  B.  as  his  counsel  shall  advise ;  if  B.  himself 
devises,  he  is  not  bound  to  do  it.  R.  5  Co.  19  b.  Cro.  £1.  297.  R«  cent. 
Cro.  El.  465.     1  Rol.  466.  1.  20. 

Otherwise,  if  it  be  as  counsel  may  advise.     Semb.  1  Rol.  424.  1.  5. 

And  if  his  counsel  advises  B.  who  gives  notice  of  it  to  the  obligor,  it  is 
well,  and  more  proper  than  if  counsel  advises  the  obligor  himself.  R.  5 
Co.  19.  b.     1  Rol.  424.  1.  15.     Vide  Cro.  El.  298. 

Otherwise  perhaps,  if  it  was,  as  counsel  advises  the  defendant  himself. 
Per  Poph.  Cro.  EL  298. 

If  it  be  to  make  a  release  upon  the  performance  of  all  the  other  part,  who 
was  to  make  a  feoffment  at  the  charge  of  B.  he  need  not  [*]make  the  re- 
lease before  the  feoffment,  though  B.  did  not  tender  the  charge.  Dy« 
371  a. 

If  a  condition  be  to  assure  as  counsel  advises ;  it  is  sufficient,  that  it  be 
notified  what  sort  of  conveyance  his  counsel  advises.     Per  Poph.  Mo.  595. 

But  if  it  be  as  counsel  devises,  he  ought  to  tender  the  conveyance  en* 
grossed.     Ibid. 

And  if  a  condition  be  to  make  such  assurance  as  the  obligee  or  bis  coun- 
sel shall  advise,  he  ought  to  give  notice  to  the  obligor  what  assurance  is  de- 
vised or  advised.     5  Co.  23.  b. 

So  if  it  be  such  release,  &c.  as  A.  his  counsel  shall  advise;  he  obgbt  to 
procure  A.  to  direct  the  release.  R.  5  Co.  23.  b.  Cro.  El.  716.  D.  cont. 
1  Leo.  105. 

If  it  be  to  make  such  assignment  as  counsel  shall  advise  ;  he  ought  to  pro* 
cure  counsel  to  advise.     Dub.  3  Mod.  192. 

But  if  it  be  to  make  such  release,  &c.  as  a  judge  or  a  stranger  shall  ad- 
vise ;  th^  obligor  ought  to  procure  his  advice.     R.  5  Co.  23.  b. 
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Or,  sach  as  satisfies  his  counsel  ;  the  obligor  ought  to  tender  a  release  to 
the  counsel  of  the  obligee,  to  know  if  he  be  satisfied  with  it,  R.  2  Lev.  95* 
So  if  it  be  to  assure  at  the  charge  of  the  obligee,  &c»  he  ought  to  notify 
vhat  assurance  he  will  make,  before  the  other  need  tender  the  charges.  R. 
Mo.  454.  Ow.  157.  5  Co.  22.  b.  Cro.  El.  517.  2  Mod.  75.  Vide 
Eiection,  (A  1,2.)  (/c) 

Or  to  make  any  particular  conveyance,  as  a  feoffment,  &c.  he  ought  to 
notify  what  feoifment,  and  how  he  will  make  it.  R.  5  Co.  22.  b.  Cro.  El. 
517. 

But  if  a  condition  be  to  assure  such  land  to  another,  he  ought  to  make  the 
assurance  at  his  peril. 

So  if  it  be  to  assure  at  the  charge  of  the  obligee ;  he  ought  to  assure  with- 
o«t  a  tender  of  the  charges,  for  the  obligee  does  not  know  what  charge  shall 
be  paid  till  the  obligor  gives  notice  what  assurance  he  will  make.  R.  5  Co. 
22.  b.    Mo.  454.     Cro.  El.  517.     Ow.  157. 

So  if  it  be  to  make  a  feoffinent  or  other  particular  assurance ;  the  obligor 
shall  dotiie  first  act,  and  give  notice  what  feoffment,  &c.  he  will  make.  5 
Co.  22  b.     Per  Walmsley,  but  the  other  judges  cont.     Cro.  El.  5 1 7. 

Or  to  make  the  assurance  which  his  own  counsel  shall  devise ;  he  ought  to 
procure  his  counsel  to  devise.     Per  Gawdy,  1  Rol.  464. 1.  1. 

If  it  be  to  assure  land  upon  request ;  he  ought  to  make  a  good  estate  at  bis 
peri/,  witlK>ut  a  tender  of  a  conveyance  by  the  obligee :  for  the  request  does 
fiot  rehte  to  the  manner  of  conveyance  but  to  the  time.  R.  1  Rol.  465.  1. 
5.     R.  Mo.  682. 

So  if  a  condition  be  to  make,  and  upon  request  to  seal  an  obligation.  R. 
1  Rol.  465.  1.  25. 

If  a  condition  be  to  execute  a  release  to  the  satisfaction  of  the  counsel 
r*]of  the  plaintiff,  he  ought  to  do  it  without  a  tender.  R.  Ray.  232.  1 
Vent  255.     1  Mod.  104. 

If  a  condition  be,  that  two  make  an  assurance  as  shall  be  devised,  and 
the  assurance  be  devised  and  tendered  to  one,  who  refuses ;  the  condition 
is  broken,  for  be  need  not  tender  to  both  together.     1  Rol.  454.  1.  45. 

If  a  condition  be,  to  make  such  assurance  as  the  obligee  shall  devise ;  he 
ought  to  execute  it  immediately  when  it  is  tendered,  and  shall  not  have  time 
for  advising  with  his  counsel.  R.  2  Co.  3.  1  Rol.  424.  1.  25.  440.  1.  5. 
15.  441.  1.  35.     R.  Dy.  338.  a. 

So  if  it  be  such  assurance  as  the  counsel  of  the  obligee  shall  devise,  and 
be  tenders  a  surrender,  &c. 

So  if  he  tenders  a  letter  of  attorney  to  make  a  surrender,  he  ought  to 
take  notice  of  the  law,  if  it  be  an  assurance  within  the  condition,  and  shall 
not  have  time  for  advising.  R.  1  Rol.  44  f.  1.  45.  Cro.  Car.  299.  Vide 
JoD.  314. 

But  if  he  advises  a  fine,  he  shall  have  a  reasonable  time  to  do  it.  R. 
1  Rol.  441.  I.  40.  466.  1.  15. 

If  he  be  bound  to  make  assurance  at  his  own  costs  as  shall  be  required  ; 
the  obligee  cannot  require  more  assurances  than  are  necessary.     Mo.  570. 

If  it  be  to  surrender  a  copyhold  upon  request ;  he  shall  have  a  reasona- 
ble time  for  it.     Semb.  Godb.  445. 


(i;)  1.  Where  an  assurance  is  to  be  made  at  the  charge  of  the    obligee,  he  is  bouud  t«- 
tender  the  charges  before  he  can  call  upon  the  obligor  to  make  the  assurance.  Ld.   R.  750. 
— S.  The  obligee  must  notify  what  assurance  he  will  make,  where  the  particular  assuranc* 
is  not  ascertained.     D.  ace.  Ld.  il.  750. — 3.  Where  it  is  ascertained,  he  need  not.    R.  Ld* 
IL.7S0. 
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If  a  request  be  to  surrender  by  attorney ;  he  need  not  do  it :  for  the 
covenantor  has  his  election  bow  he  will  surrender.     Godb.  445.  Jon.  314. 

I  A  bond  with  condition  to  convey  a  certain  lot  of  land,  containing 
600  acres,  is  satisfied  by  the  delivery  of  a  deed  describing  the  lot,  and  as 
"containing  600  acres  more  or  less;''  although,  on  actual  survey,  the  lot 
was  found  to  contain  only  421  acres.     Mann  v.  Pearson,  2  Johns.  Rep.  37.  { 

(!)  CONDITION  TO  INDEMNIFY. 

A  condition  to  indemnify  against  A.  is  broken  by  his  threatening  to  beat 
the  obligee,  by  reason  of  which  he  dares  not  go  about  his  business.  1  Rol« 
453.1.  12. 

If  a  condition  be  to  save  harmless  from  an  obligation  in  which  he  is  bound 
to  A.,  the  obligor  ought  to  discharge  it  by  release,  or  otherwise.     1  Rol. 

432.  1.  25. 

So  if  it  be  to  save  harmless  from  all  suits  and  demands  concerning  that 
obligation.     5  Co.  24.  a. 

And  therefore,  if  he  pays  the  money  at  the  day,  though  he  was  not  sued 
or  arrested  for  it ;  the  condition  is  broken.     R.  5  Co.  24.  a.     R.  1  Rol. 

433.  1.  6. 

So  if  the  obligation  be  forfeited,  whereby  he  is  liabla  to  be  sued.  Semb. 
I  Rol.  432.  1.  30.  ^ 

M  fortiori  if  he  be  sued,  though  the  obligation  be  satisfied  before  execu- 
tion.    R.  1  Rol.  432.  1.  45. 

{  So  if  a  bond  be  conditioned  that  the  obligor  should  within  such  time  a$ 
he  might  choose^  discharge  a  debt  for  which  the  obligee  was  liable,  and  in- 
demnify him  from  all  costs,  damage,  &c.  it  was  held,  that  the  bond  was  for- 
feited on  the  obligee's  being  sued  for  the  debt.  Fish  v.  Dana,  10  IMass. 
Rep.  46.  I 

So  if  a  conditio^  be  discharged  of  tithes  ;  it  shall  be  broken  if  he  be  sued 
for  tithes,  though  they  be  not  recovered.     I  Rol.  430.  1.  10. 

If  a  condition  be  to  save  harmless  from  all  actions  which  may  arise  upon 
the  releasing  of  D.  out  of  execution  :  he  ought  to  indemnify  him  from  an 
action  upon  his  promise  not  to  release.     R.  1   Rol.  431. 1.  <5. 

To  save  harmless  from  all  legacies ;  he  ought  to  indemnify  from  a  decree 
in  a  court  of  equity  for  a  legacy.     R.  1  Rol.  430.  1.  5. 

[*]But  if  a  condition  be  to  save  harmless  from  all  things  contained  in  an 
indenture,  he  is  not  bound  to  indemnify  from  a  collateral  thing  ;  as,  from  an 
obligation  in  which  he  is  bound  to  perform  the  covenants  in  the  same  inden- 
ture.    1  Rol.  432.  1.  35. 

Nor  from  actions  in  which  he  has  a  lawful  defence  without  the  obligor. 
1  Rol.  432.  I.  42. 

So,  a  covenant  to  indemnify  from  all  rents  payable  to  the  lessor,  is  not 
broken,  if  the  rent  be  in  arrear.  1  Rol.  433.  1.  10. 

Or  if  an  illegal  distress  be  taken  for  the  rent.     Ibid. 

[If  a  covenant  be  to  save  harmless  against  a  seizure  made  by  A.,  it  extends 
to  it,  whether  the  seizure  be  tortious  or  not ;  but  if  a  general  covenant  to 
save  harmless,  it  extends  not  to  tortious  acts.     Str.  400.] 

So  a  condition  to  perform  an  award  by  which  A.  shall  be  acquitted  of 
such  a  matter  in  a  bill  in  chancery  depending  against  him,  is  not  broken  by 
the  tiling  a  new  bill  against  him  for  the  same  matter,  if  no  process  issues 
against  him.     R.  1  Rol.  432.  1.  20. 

So  a  condition  to  save   without  damage  from  all  prior  incumbrances  bv 
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Wm ;  a  prior  assignment  by  him  to  B.  is  not  a  breach,  if  B.  docs  not  fenter 
nor  disturb  the  possession.     R.  1  Roh  430.  1.  15. 

So  a  bill  in  chancery,  alleging  that  a  lease  \^as  in  trust  for  the  lessor,  is 
no  breach  ;  for  it  does  not  meddle  with  the  possession.  R.  1  Rol.  430.  h  45; 

So,  though  the  words  are  large,  they  shall  not  be  extended  beyond  the 
intent ;  as  if  a  condition  be,  to  save  harmless  from  the  damages  A.  shall  sus- 
tain on  account  of  a  bastard,  he  ought  to  indemnify  from  the  charge  of  main* 
iainiog  it,  but  not  from  a  legal  prosecution  against  A.  for  it.     R.  Lut.  669. 

So,  if  a  covenant  be  to  save  harmless  upon  request,  if  a  damage  happens 
before  request,  he  is  bouud  to  indemnify  :  as,  if  a  statute  be  extended  be- 
fore request.     R.  Mo.  1 89. 

(K)  CONDITION  IN  THE  DISJUNCTIVE. 
(K  1.)  How  performed. 

If  a  condition  be  in  the  disjunctive,  he  who  ought  to  do  the  first  act  shall 
have  an  election  to  do  the  one  or  the  other.     Co.  L.  145.  a. 

As  if  a  condition  be  to  enfeofTof  such  or  such  land,  to  pay  gold  or  silver, 
to  deliver  one  thing  or  another,  the  obligor  has  an  election  to  do  the  one  or 
the  other.     I  Rol.  446.  1.  20. 

So  if  it  be  to  enfeoff,  pay,  &c.  at  the  request  of  the  obligee ;  (pt  his  fe- 
quest  only  ascertains  the  time  of  the  doing  it«  1  Rol.  446. 1.  25.  30.  467.1.  5. 

So  iC  it  be  to  do  at  Michaelmas  at  his  request,  or  at  the  feast  of  Easter* 
1  Rol.  44G.  1.  40. 

But  where  the  disjunctive  goes  only  to  the  time,  and  that  is  referred  to 
the  request  of  the  obligee,  it  gives  the  election  to  him  ;  as,  to  do  at  Mich^ 
or  before,  at  the  request  of  A.      1  R.  446. 1.  35.  37. 

If  a  condition  be  that  before  Mich,  he  make  a  lease  for  thirty-one  years 
if  A.  assents,  otherwise,  for  twenty-one  years  ;  A.  does  not  assent ;  he 
ought  to  make  a  lease  for  twenty-one  years  before  Mich*  1  Rol.  446* 
i.  15. 

[*](K  2.)  When  it  shall  be  excused. 

If  the  condition  be  in  the  disjunctive,  and  the  obligor  has  an  election  to 
do  the  one  thing  or  the  other,  if  one  part  beomes  impossible  by  default  of  the 
party,  he  shall  not  be  bound  to  perform  the  other  part ;  as,  if  it  be  to  make 
such  assurance  to  A.  as  A.  shall  devise,  or  upon  default  to  pay  500/.  If  A. 
does  not  tender  an  assurance,  he  need  not  pay  the  500/.  R.  1  Rol.  446.  h 
t3.     2  Mod.  202,  203. 

[But  a  condition  to  do  one  of  two  things,  one  of  which  becomes  impossi- 
ble, is  no  reason  for  not  performing  the  other.     1  Bos.  &:  Pull.  Rep.  242.] 

To  deliver  an  obligation,  or  execute  a  release  which  A.  shall  lender,  and 
lie  does  not  tender  a  release.     R.  1  Rol.  447.  1.  10. 

So,  if  one  part  becomes  impossible  by  the  act  of  God.    Vide  ante,  (D  1.) 

But  where  the  election  is  not  affixed  to  the  obligor  till  one  part  be  re^ 
quested  by  the  obligee ;  if  it  be  not  requested,  the  obligor  ought  to  do  the 
other  part.      1  Rol.  447.  I.  20. 

So,  if  one  part  was  impossible  at  the  tim6  of  the  makidg;  he  ought  to  do 
Ae  other  part.      1  RoL  450.  1.  40.  45. 

So,  if  a  condition  be  to  make  a  lease  to  A.  for  life  before  Mich,  or  to  pay 
to  him  100/. ;  A.  dies  before  Mich,  and  before  the  lease  made;  he  ought  to 
pay  100/.  to  his  executor.     R.  1  Sal.  170i; 

Or,  if  a    condition  bo    that   his   son   convey  to   B.  and  his   hcir«  ho^ora 
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Mich,  or  Bball  pay  70/. ;  and  B.  dies  before  Mich, ;  be  ought  to  pay  the 
70/.     Semb.  3  Mod.  232. 

So,  if  a  condition  be  that  a  stranger  appear,  or  pay  so  much  i  if  he  can- 
not appear,  he  ought  to  pay.     R.  Ray.  373. 

(K  3.)  What  shall  be  a  condition  in  the  disjunctive. 

If  a  condition  be  in  the  copulative,  but  it  is  impossible  to  be  so  perform- 
ed, it  shall  be  taken  in  the  disjunctive  ;  as,  if  it  be  that  A.  and  his  heirs  or 
executors  do  such  a  thing.     1  Rol.  444.  1.  20. 

That  A.  and  his  assigns  do  it.     1  Rol.  444.  1.  25. 

(K  4.)  Annuity  pro  cansilio. 

If  an  annuity  be  granted  pro  consilio  impendendo^  he  ought  to  give  his 
counsel  on  demand,  ^r  otherwise  (he  annuity  determines.     1  Rol.  435. 1.  5. 

Otherwise,  if  it  was  pro  consilio  impenso  ^  impendendo*  1  Rol.  435. 
1.  10. 

But  the  grantee  need  not  travel,  or  do  any  thing  but  give  his  counsel, 
where  he  may  be  found.     1  Rol.  434. 1.  30. 

Otherwise,  if  a  physician,  who  has  an  annuity  pro  consilio  ^  auxiliom 
Semb.  1  Rol.  434. 1.  40. 

So,  if  it  be  granted />ro  servilio  ir  consilio.     I  Rol.  434.  I.  45. 

And  he  need  not  travel  with  him,  though  the  other  is  willing  to  pay  his 
charge8.r     1  Rol.  434. 1.  47. 

So  he  need  not  set  his  hand  to  a  bill  in  chancery.     R.  1  RoL  434.  1.  50* 

[*lSo,  if  the  grantor  does  not  disclose  his  case,  the  grantee  shall  be  ex* 
cused.     1  Rol.  434.  1.  33. 

So,  if  the  grantee  gives  such  counsel  as  he  is  able ;  it  is  sufficient,  though 
it  be  not  good.     1  Rol.  434.  1.  35. 

(L)  WHEN  NON-PERFORMANCE  SHALL  BE  EXCUSED. 
(L  I.)  If  done  as  near  to  the  condition  as  it  can  be. 

If  the  condition  be  performed  in  substance,  it  is  sufficient.     Vide  antev 

So,  if  it  be  performed  as  near  the  intent  of  the  condition  as  can  be  ;  as,  if 
a  condition  be,  that  the  feoffee  shall  give  the  land  to  the  feoffor  and  his  wife^ 
and  the  heirs  of  their  bodies,  &c.  and  before  the  estate  is  re-given,  the 
feoffor  dies ;  the  condition  will  be  performed,  if  the  feoffee  gives  it  to  the 
wffe  for  life  without  impeachment  of  waste,  remainder  to  the  heirs  of  the 
body  of  the  husband  upon  the  wife  begotten.     Lit.  s.  352. 

Or,  that  he  shall  give  an  estate  to  a  layman  in  frankalmoigne  (which  can- 
not be)  ;  it  is  sufficient  if  he  makes  an  estate  to  him  for  life.     Co.  L.  219.  b« 

Or,  that  he  gives  an  estate  in  frankmarriage  to  A.  with  a  daughter  of  the 
feoffor  (which  cannot  be) ;  it  is  sufficient  if  he  make  an  estate  to  them  for 
their  lives.     Ibid. 

If  a  condition  be  to  enfeoff  two  before  such  a  day^  and  one  dies,  he  ought 
to^enfeoffthe  other.     R.  t  Rol.  451.  1.  2. 

Or  to  enfeoff  A.  ind  his  heirs,  and  A.  dies  ;  he  ought  to  enfeoff  the  heir; 
for  [and]  shall  be  taken  as  a  disjunctive  [or].     R.  1  Rol.  450.  I.  50. 

So,  if  an  obligation  be  to  convey  to  A.  and  his  heirs  by  feoffment  or  wilF, 
&c.  and  A.  dies  in  the  lifetime  of  the  obligor,  he  ought  to  convey  to  his  heir.. 
R.  Pal.  552. 
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So  as  well  when  the  condition  is  to  defeat  as  to  create  an  estate.  Semb. 
cont.  Co.  L.  21 9.  b.  But  the  instances  there  ace.  where  no  prejudice  en- 
saes  to  the  parties. 

As  if  a  condition  be,  that  if  A.  and  B.  pay  such  a  sum  at  such  a  day,  the 
fa^Bnent  shall  be  void,  and  A.  dies  before  the  day  ;  B.  may  pay  it.  Co, 
L319.  b. 

(L  2.)  If  the  feoffee  accepts  another  thmg  in  satisfaction.—* 

When  it  may  be  acceptea. 

So,  if  a  condition  be  to  pay  such  a  sum  at  such  a  day,  and  the  feofiee  or 
obligee  accepts  a  horse,  &c.  or  other  collateral  thing  in  satisfaction.  Co. 
L.  212.  b.     R.  9  Co.  79.  Peytoe.     1  Rol.  465.  1.  5. 

So,  if  a  condition  be,  that  a  stranger  pay  -to  the  feofiee ;  and  he  accepts  a 
coliatenil  thing  in  satisfaction.     Co.  L.  212.  b. 

Or,  if  he  accepts  a  Jess  sum  before  the  day,  in  satisfaction.     Ibid. 

Or,  if  he  accepts  a  less  sum  at  the  day,  and  gives  an  acquittance  for  the 
whole  in  satisfaction,  under  his  seal ;  for  the  deed  makes  it  to  be  in  satis- 
iactioQ  of  the  whole.     Ibid. 

Or  accounts  with  the  obligor  at  the  day,  and  discounts  so  mu.ch  due  from 
the  obligee  to  him.      1  Rol.  471.  1.  5. 

[^]So,  if  the  feofiee  or  obligee  accepts  a  chose  in  action,  in  satisfaction ; 
as  a  statute  for  payment  of  money  at  a  subsequent  day.     Co.  L.  21 2.  b. 

Or  another  obligation  for  payment  at  a  future  day.  Ibid.  D.  Cont.  2 
Cro.  100.  &  Semb.  that  the  law  is  cont.  Vide  post,  (L  3.)  Vide  1  Mod* 
225.     Hob.  68.     Cro.  Car.  86. 

So,  if  he  accepts  a  copyhold  surrendered  to  his  use  in  satisfaction.  R.  1 
RoL  471.  1.  25. 

So,  if  a  promise  or  contract,  without  deed,  be  to  do  a  collateral  thing ; 
money,  or  another  thing  may  be  accepted  in  satisfaction.     9  Co.  79.  b« 

(L3.)  When  not. 

But  if  a  condition  be  to  do  a  collateral  thing  ;  the  feofiee  or  obligee  can- 
not accept  money,  or  another  thing  in  satisfaction  ;  for  a  contract  in  writing 
for  a  collateral  thing  shall  not  be  altered  by  an  accord  without  writing.  Co, 
L.  212.  b.     R.  9  Co.  79.     R.  1  Rol.  455.  1.  50. 

As,  if  a  condition  be  to  deliver  an  horse,  &c.  if  the  obligee  accepts  mo* 
ney  or  other  thing  in  satisfaction,  it  is  not  sufficient.     Co.  L.  212.  b. 

Or  to  give  a  recognizance  for  20/.  and  he  accepts  20/.     Ibid. 

To  perform  covenants  in  an  indenture.     R.  Dal.  106. 

So,  if  a  condition  be  to  pay  money  to  a  stranger,  it  ought  to  be  perform* 
ed  strictly,  and  it  is  not  sufficient  that  the  stranger  accepts  a  collateral  thing 
in  satisfaction.     Co.  L.  212.  b. 

So,  it  is  not  sufficient,  if  the  feofiee  or  obligee  accepts  a  less  sum  in  satis- 
frction,  at  the  day,  without  a  deed  which  acquits  the  whole.  Co.  L.  212.  b. 
lor  a  less  sum  cannot  be  a  satisfaction  for  a  greater. 

And  it  ought  to  be  a  real  and  full  satisfaction.  Vide  Accord,  (A  1,  2. — 
Bl,fcc.) 

So,  it  is  not  sufficient,  if  the  conusee  of  a  statute  or  recognizance  accepts 
an  obligation  in  satisfaction  ;  for  it  is  of  less  force.     1  Rol.  470. 1.  37. 

So,  it  is  not  sufficient  if  the  obligee,  after  judgment  upon  an  obligation, 
accepts  another  obligation  for  a  greater  sum  in  satisfaction.     R.  2  Cro.  579. 

Or,  after  the  day  of  payment,  accepts  a  statute  or  recognizance  (which  is 
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of  a  higher  nature)  in  satisfaction.     R.  1  Co.  44.  b.  45.  b.Cro.  Car.  86,     1 
Rol.  470. 1.  50.     Vide  ante.  (L.  2.) 

Or  after  the  day,  accepts  another  obligation  in  satisfaction.     2  Cro.  579. 
Cro.  Car.  86. 

Or  at  the  daj',  accepts  another  obligation  for  the  same  sum  at  a  future 
day,  in  satfsfactioD.     Vide  ante,  (L.  2.) 

Or  another  obligation  by  the  obligor  and  another.  R.  Hob,  68,  9.  Cro. 
E|.  727.-    1  Rol.  470.  1.  30, 

Or  another  obligation  with  a  penalty,  where  the  first  was  single.  R.  Cro, 
El.  716.  727. 

So,  if  the  obligee,  before  the  day  of  payment,  accepts  another  obligation 
for  the  same  sum.  D.  2  Cro.  100.  R.  if  he  accepts  an  obligation  general- 
ly.    Cro.  El.  716.  727.     Cro.  Car.   86. 

Or  a  bill  sealed.     R.  Mo.  872. 

So,  if  a  condition  be  to  pay  money  ;  an  agreement  to  accept  a  collatecail 
[*]thing  in  satisfaction  is  not  sufficient,  if  it  be  not  executed.  1  Rol.  456. 
1, 15  ad  30.     Vide  Accord,  (B  1,  &c.)  1  Rol.  470.  1.  40. 

(L  4.)  By  default  of  the  party. — As  upon  tender  and  refusal. 

So  the  non-performance  of  a  condition  may  be  excused  by  the  default  of 
the  feoffee  or  obligee  ;  as,  if  the  feoffor  or  obligor  makes  a  legal  tender  of 
the  money  to  the  feoffee  or  obligee,  at  the  day  and  place  appointed,  and  be 
refuses  to  accept  it.     Co.  L.  207. 

Who  may  make  a  tender,  and  to  whom,  vide  ante,  (G  1,  2.) ;  and  at  what 
time  and  place,  vide  ante,  (G  3,  &c.  G  9,  &c.) 

A  tender  may  be  in  bags  or  purses,  without  shewing  or  reckoning  ihe  mo* 
i\ey.     Cp.  L.  208.  a. 

And  it  is  sufficient,  if  the  whole  sum  be  in  the  bag  or  more.  R.  5  Co. 
115.  a. 

So,  if  a  condition  be  to  enfeoff,  &c.  upon  payment  of  so  much  money;  a 
tender  and  refusal  is  tantamount.     Dal.  106. 

If  pursuant  to  aTondition  upon  a  feoffment,  &c.  the  money  be  duly  ten- 
dered and  refused  ;  the  feoffee  loses  the  money  for  ever ;  for  it  is  a  sum  in 
gross,  collateral  to  the  land,  and  he  has  not  any  remedy  for  it  by  law.  Lit, 
d.  335.  338. 

So,  if  a  condition  of  an  obligation  be  to  do  a  collateral  thing,  as  tp  deliver 
corn,  timber,  &c.  tender  and  refusal  is  a  perpetual  bar.     Co.  L.  207.  a. 

So,  if  a  statute,  recognizance,  or  obligation  be  single,  and  afterwards 
there  be  a  defeazance  that  it  shall  be  void  upon  payment  of  a  less  sum  *,  if 
such  sum  be  tendered  and  refused,  it  shall  be  Ipst  for  ever ;  for  it  is  colla- 
teral.    Co.  L.  207.  a. 

Otherwise,  if  an  obligation  be  for  payment  of  a  less  sum  ;  this  being  a  du- 
ty and  part  of  the  obligation,  shall  not  be  lost  by  tender  and  refusal,  for  if  he 
pleads  a^  tender  he  shall  say  uncoreprisL     Co.  L.  207.  a. 

How  a  tender  shall  be  pleaded,  vide  Pleader,  (2  G  2. — 2  W  28.  49. — 3 
K23.— 3M36.)' 

So,  if  a  condition  be  to  do  any  collateral  act,  if  it  be  duly  tendered  and 
jfefused,  the  performance  shall  be  excused.  1  RoU  458.  1.  15.  455.  1.  20  ad 
35.     R.  3  Lov.  24. 

■         '  •  •       •  : 

(L  5.)  By  voluntary  absence. 

So  the  performance  of  a  condition  shall  be  excused  by  the  absence  of  the 
feoffee  or  obligee,  when  his  presence  was  necessary  for  the  performance : 
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as,  if  a  conditioD  be,  that  he  enfeoff  the  obligee,  and  he,  having  notice  of 
the  time  is  absent.     1  Ro).  457.  1.  30.  32. 

If  a  cotidition  be  to  pay  rent,  and  the  lessee  is  ready,  but  nobody  comes 
to  receive  it  for  the  lessor.     1  Rol.  459. 1.  35. 

But  if  his  presence  is  not  necessary,  his  absence  shall  not  excuse,  though 
the  act  is  to  be  done  to  him ;  as  if  a  condition  be  to  sing  mattins  at  such  a 
day,  in  his  manor,  for  A.  and  his  family  ;  though  they  be  absent,  he  ought  to 
sing.     1   Rol.  457.  1.  45. 

To  give  a  statute  or  obligation  to  the  obligee  ;  for  it  may  be  done  in  the 
absence  of  the  obligee.     1  Rol.  4  j7.  1.  40. 

[*]To  grant  an  estate  to  one  for  life,  remainder  to  B.  though  B.  be  ab- 
sent, the  condition  shall  not  be  excused.      1  Rol.  457.  1.  45. 

So,  if  a  covenant  be  that  an  horse  shall  nm,  &c.  giving  notice  to  A. 
though  A.  absconds,  by -which  notice  can  be  given,  yet  the  horse  ought  to 
run  the  race.     R.  1  Sal.  214. 

(L  6.)  By  the  obstruction  of  the  obligee. 

$o  the  performance  of  a  condition  shall  be  excused  by  the  obstruction  of 
the  obUgee-,  as  if  a  condition  be  to  build  a  house ;  and  he,  or  another  by  his 
order,  hinders  his  coming  upon  the  land.     1  Rol.  543. 1.  50. 

Or  says  that  it  shall  not  be  built.     1  Rol.  454.  1.  2. 

Or  interrupts  the  performance.     1  Rol.  454.  1.  5.  20. 

\  If  the  covenantee  is  the  cause  why  the  covenant  is  not  performed, 
the  covenantor  is  excused,  and  the  money  contracted  to  be  paid  him,  be- 
comes due  as  if  he  had  actually  performed  the  covenant.  Marshall  v. 
Craig,  1  Bibb,  379. 

So  he  who  prevents  the  performance  of  a  condition  cannot  avail  himself 
ofthe  non-performance.  Majors  v.  Hickman,  2  Bibb,  207.  Vide  Carrell 
r.  Collins,  2  Bibb,  429.  Kennedy  v.  Kennedy,  2  Bibb,  464.  } 

So,  if  a  condition  be  that  the  lessee  shall  leave  a  house  in  good  plight ; 
and  fire  out  of  the  chimney  of  the  lessor  next  to  it  consumes  it.  R.  1  Rol. 
454-  I.  1 5. 

If  an  annuity  be  granted,  till  a  benefice  be  given  to  the  grantee,  and  he  is 
presented,  but  found  unfit.     R.  1  Rol.  435.  1.  17. 

So,  if  there  be  a  recognizance  to.  the  king  for  appearance ;  and  the  party 
it  imprisoned  by  A.  and  B.  who  act  by  lawful  authority  of  the  king.  Scmb. 
Mo.  122. 

But  it  ought  to  be  an  obstruction  which  disables  the  performance.  Vide 
post,  (M  5.— N.) 

And  performance  shall  not  be  excused  by  the  negligence  of  the  obligor. 
Nor  by  the  act  of  a  stranger.     Vide  post,  (L  1 4.) 

(L  7.)  By  default  in  doing  the  first  act. 

So,  the  non-performance  of  a  condition  shall  be  excused  by  the  default 
of  him  who  ought  to  do  the  first  act  -,  as  if  a  condition  be  to  resign  a  bene- 
fice for  a  pension,  to  be  agreed  between  them  -,  the  obligee  ought  to  agree 
the  pension,  and  tender  the  deed  of  it.  1  Rol.  458.  1.  10.  Who  ought 
to  do  the  first  act,  vide  Election,  (A  2.) 

To  enfeoff  such  an  one  as  the  obligee  or  feoffee  shall  name ;  he  ought  to 
give  notice  whom  he  names.     1  Rol.  463.  L  2. 

If  a  condition  be,  that  a  bailiff  shall  arrest  a  man.  at  the  suit  of  B.,  he 
need  not,  till  B.  delivers  to  him  a  proper  warrant :  for  this  belongs  to  B. 
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and  it  would  be  mainteDance  in   the  obligor,  and  the  law  will  understand 
the  words  as  is  proper.     R.  1  RoL  465.  !•  40. 

That  a  bell  shall  be  carried  to  the  house  of  the  obligor,  by  the  men  of 
M*,  and  there  weighed,  and  put  in  the  fire  in  their  presence,  and  then  the 
obligor  shall  make  a  bell  in  tone  and  sound  agreeable  to  the  others  ;  it  shall 
be  weighed  and  put  into  the  fire  by  the  obligor,  for  it  belongs  to  his  occupa- 
tion.    1  Rol.  465.  1.  50.     Ph  Com.  15.  b. 

(L  8.)  In  not  giving  notice. 

So,  if  a  condition  be  to  do  a  thing  upon  the  performance  of  an  act  by  the 
feofiee  or  obligee,  which  is  secret,  and  lies  only  in  his  breast  the  per- 
formance of  the  condition  is  excused,  till  the  feofiee  or  obligee  gives  notice 
that  he  has  performed  the  first  act ;  as  if  a  condition,  covenant,  or  promise 
be  to  pay  as  much  for  goods  as  every  other  pays  ;  the  obligee  shall  give 
notice  how  much  another  pays.  1  Rol.  463.  I.  25.  Hob.  51.  R.  2  Cro. 
432.     1  Rol.  468..  L  -50.     When  notice  is  necessary,  vide  post,  (L  9.) 

[^]To  account  before  such  auditors  as  the  obligee  shall  name  ;  he  ought 
to  give  notice  what  auditors  he  has  assigned.     R.  I  Rol.  462.  1.  50. 

To  execute  such  deed  or  assurance  as  the  obligee  or  his  counsel  shall  de- 
vise.    Vide  ante,  (H), 

To  pay  so  much  to  A.  and  B.  at  their  full  age ;  the  condition  is  not  broken 
till  demand,  or  notice  of  full  age.     R.  2  Cro.  57. 

So  a  title  to  land  shall  not  be  defeated  by  a  secret  condition  or  convey- 
ance, to  which  he  is  a  stranger,  without  notice  of  it  given  to, him;  as  if  a 
father  covenants  to  stand  seized,  or  devises  to  his  eldest  son,  upon  condition 
that  he  do  such  a  thing ;  the  heir  shall  not  lose  his  estate  by  the  non-per- 
formance of  the  condition,  without  notice  of  it*  R.  8  Co.  92.  a.  Frances. 
R.  3  Mod.  34.     Vide  post,  (L  9.) 

So,  if  a  condition  be,  to  pay  rent  to  the  lessor  or  his  assigns ;  the  lessee 
shall  not  lose  his  estate  by  non-payment  to  the  bargainee  of  the  reversion, 
without  iiotice  of  it.  Per  Wray,  3  Leo.  96.  Per  Poph.  5  Co.  113. 
Agreed,  8  Co.  92.     Vide  post,  (6  1,  2.)     Vide  Copyhold,  (M  4.)' 

If  a  condition  be,  that  if  his  heir  does  not  pay  rent,  it  shall  be  to  his  exec- 
utors, and  if  they  do  not  pay,  to  his  younger  son ;  the  estate  shall  not  bo 
forfeited  by  the  non-payment  of  the  executors,  till  notice  that  the  heir  did 
not  pay.     R.  2  Cro.  J  45. 

When  notice  shall  be  given  of  the  time  of  performing  a  condition.  Vide 
ante,  (G  9.) 

How  notice  shall  be  given,  vide  Pleader,  (C  73,  &c.) 
How  request  shall  be  made,  vide  post,  (L  11.) 

(L  9,)  When  not. 

But  generally,  every  one  who  has  an  interest  in  land,  shall  take  notice  at 
his  peril  of  acts  done  concerning  the  same  land  ;  and  therefore,  the  grantee 
or  bargainee  of  the  reversion  shall  distrain  for  rent,  shall  have  waste,  with- 
out notice  to  the  lessee  of  the  assignment.     5  Co.  1 1 3. 

If  a  bailififof  a  bishop  collects  rent  of  a  lessee  of  his  predecessor,  not  war* 
ranted  by  st.  1  El.  19.  among  other  rents,  and  pays  it  to  the  bishop  ;  this 
acceptance  of  the  rent  afiirms  the  lease,  without  other  notice.  R.  Cro. 
Car.  95.     1  Rol.  476.1.  15. 

Especially,  where  no  one  is  bound  to  give  notice ;  as  if  a  husband  seized 
for  life,  remainder  to  his  wife  for  life,  remainder  to  his  son  in  tail,  makes  a 
feoffment  with  warranty,  which  bars  the  son,  and  after  his  death  the  wife 
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joiDs  with  the  soo  in  a  fine ;  the  estate  of  the  wife  is  forfeited,  without  no- 
tice of  the  feofTment.     R.  Cro.  Car.  392.     1  Rol.  856.  L  25. 

If  a  woman  lessor  marries,  the  lessee  ought  to  take  notice,  and  pay  his 
rent  to  the  husband ;  for  if  he  afterwards  pays  to  the  wife,  without  his  con- 
sent, he  shall  pay  over  again  to  the  husband.     R.  2  Cro.  (617.) 

So,  every  one  ought  to  take  notice  of  a  condition,  &c.  contained  in  the 
same  deed  by  which  he  claims  ;  as  if  a  devise  be  to  A.  upon  condition  that 
be  do  not  marry  without  consent ;  the  devisee  shall  take  notice  of  the  con- 
dition at  hid  peril ;  for  it  is  limited  in  the  same  conveyance  by  which  be 
claims,  and  no  one  is  bound  to  give  notice.  R.  Mod.  87.  311.  1  Vent. 
204.     2  Lev.  22.     Vide  infra. 

[•]If  a  devise  be  for  charitable  uses,  and  if  not  perforn)ed,  that  it  shall  be 
to  the  mayor  and  commonalty  of  London,  there  needs  no  notice.  R.  Cro. 
Car.  577. 

So,  if  a  fine  be  to  the  use  of  A.  in  fee,  but  if  B.  pays  lO^.  before  Mich,  to 
him  in  fee  ;  B.  dies ;  bis  heir  shall  take  notice  at  his  peril  of  this  condition. 
R.  1  Rol.  469.  I.  25. 

So,  if  a  devise  be  to  an  heir,  upon  condition  that  he  do  not  marry  under 
10002.  -,  he  ought  to  take  notice  of  the  condition,  for  he  takes  his  estate  by 
the  same  will,  and  no  one  is  bound  to  give  notice.  R.  Cart.  1 72.  And 
there  it  is  said,  that  this  differs  from  the  case  of  Frances,  8  Co.  92.  where 
the  condition  was,  that  he  should  not  hinder  the  executor  doing  such  an  act, 
which  is  named  by  the  will,  and  cannot  be  known,  without  notice  of  it. 
Cart.  1 72. 

So,  if  a  devise  be  upon  condition,  that  he  do  not  marry  without  consent, 
fcc.    R.  Ray.  237.     2  Lev.  22.     Vide  supra. 

Though  the  devisee  be  an  infant.  R.  1  Mod.  86.  1  Vent.  200.  Vide 
Eofant. 

So,  if  a  condition,  covenant,  or  promise  be  to  do  an  act  to  a  stranger,  or 
upon  performance  of  an  act  by  a  stranger,  there  needs  notice  ;  for  it  lies 
equally  in  the  knowledge  of  the  obligor  and  obligee,  and  the  obligor  takes 
opoQ  himself  to  do  it  :  as  if  a  condition  be  to  pay'  when  A.  marries,  there 
Deeds  no  notice  when  A.  marries.  R.  1  Rol.  462.  1.  10.  468.  K  13.  Vide 
Pleader,  (C  75.) 

Or,  when  A.  returns  into  the  realm.  R.  2  Cro.  492.  1  Rol.  463.  1.  6. 

Or,  when  A.  rides  to  York  five  times  in  five  days.     1  Rol.  463.  1.  12. 

So,  to  pay,  if  A.  does  not  pay.  R.  2  Cro.  684.  R.  1  Rol.  462.  h  25. 
463. 1.  45. 

To  pay  so  much  as  A.  shall  name.  R.  2  Bui.  144.  R.  Cro.  Car.  133. 
I  Rol.  464.  1.  5. 

To  pay  for  all  the  acres  above  twenty  so  much  as  measured  by  A.  R.  1 
Rol.  462. 1.  5. 

To  discharge  from  all  escapes  by  A.     R.  Hob.  14. 

To  stand  to  the  award  of  A.     R.  1  Rol.  464.  1.  40.  468. 1.  7. 

Or,  to  pay  all  arrears  which  shall  be  found  upon  account  before  A.  8 
Co.  92.  b.     1  Rol.  468.  1.  5. 

To  pay  the  costs  which  shall  appear  due  by  his  attorney's  bill.     R.  t 
Rol.  467.  I.  30.     R.  4  Mod.  230. 
To  pay  so  much  as  shall  be  recovered  by  A.     1  Rol.  468.  1.  10. 
So,  ifa  condition,  covenant,  or  promise  be  to  do,  upon  the  performance  of 
any  certain  and  particular  act  by  the  obligee  himself,  he  ought  to  do  it,  with- 
out notice  by  the  obligee,  that  the  act  is  performed  ;  for  he  takes  it  upon 
him  to  do  it  at  his  peril  :  as  if  a  condition  be  to  pay  so  much  when  the  ob- 
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ligec  marries,  there  need  not  be  notice  of  his  marriage.  R.  2  Cro.  102- 
228.  Yel.  1G8.  R.  2Cro.  405.  1  Rol.  468. 1.  30.  R.  2  Bui.  264.  R. 
3  Bui.  326.  R.  Poph.  164.  R.  Cro.  Car.  34.  Hut.  80.  1  Rol.  463.  I. 
20.     Per.  Ch.  J.   1  Sid.  36. 

Or,  when  the  obligee  delivers  a  horse  to  B.     Per  Yel.  1  Rol.  461. 1.  45. 

Or,  comes  to  London,  &c.  Per  Dod.  2  Bui.  145.  R.  1  Rol.  462.  [»]1.  15- 
Per  Warb.  cont.  Hob.  68.  R.  cont.  1  Bui.  44.  Dub.  Ow.  108.  Ace. 
Hut,  80.     1  Rol.  469.  1.  5. 

Or,  becomes  surety  for  his  father.     1  Leo.  105.     R.  2  Cro.  287. 

So,  to  pay  80  much  as  the  obligee  borrows  of  B.  Per  three  J.  1  Bui.  12. 
R.  1  Rol.  467.  1.  50. 

Or,  for  so  many  acres  as  shall  appear  when  they  are  measured.  R.  2 
Cro.  472.  391.     1  Rol.  462.1.  45.  469.  1.  10.  15. 

Or,  to  pay  so  much  as  he  shall  sell  at  to  B.  R.  2  Cro.  432.  1  RoL 
463. 1.  36. 

To  surrender  to  the  obligee  or  his  assigns  upon  demand  ;  he  ought  to  sur- 
render to  the  assignee  upon  demand,  without  notice  of  the  assignment.  R. 
Poph.  136.      1  Rol.  465.  1.  10. 

To  pay  when  he  delivers  wood  to  B.  to  his  use.     R.  1  Rol.  464. 1.  30. 

So,  to  pay  so  much  as  will  content  him  for  such  a  journey  ;  there  need 
not  be  notice  how  much  will  content  him.     R.  1  Leo.  123. 

To  repay  20/.  if  he  dislike  such  land  ;  there  need  not  be  notice  that  he  * 
dislikes  it.     R.  Cro-.  El.  834.     1  Rol.  464.  1.  20. 

To  deliver  corn  on  shipboard  at  such  a  port ;  there  need  not  be  notico 
when  the  ship  is  ready.     R.  1  Rol.  464.  1.  25. 

To  pay  upon  the  return  of  a  ship  from  Hamburgh  to  D.  1  Rol.  469. 
1.  40. 

So,  if  several  are  bound  by  obligation,  covenant,  &c.  to  do  an  act,  upon 
notice  to  them  ;  notice  to  one  is  sufficient.     R.  Mo.  555. 

So,  if  an  act  ought  to  be  done  upon  notice  to  B.  ;  the  absence  of  B.,  bv 
which  notice  cannot  be  given,  excuses  notice.     R.  1  Sal.  214.- 

When  notice  is  not  necessary  of  a  bye-law,  &c.  Vide  Pleader,  (C  75.) 

(L  10.)  In  not  requesting. 

If  a  condition  be,  that  the  lessee  repair,  and  that  the  lessor  find  timber  ; 
the  lessee  ought  to  demand  timber,  and  give  notice  how  much  will  be  suf- 
ticicnt.     R.  1  Rol.  465. 1.  20. 

That  he  inrol  a  deed  in  guildhall;  the  other  ought  to  request.  1  Rol. 
458.  I.  50. 

That  he  procure  his  apprentice  his  freedom,  if  it  b«  requested  ;  an  ex- 
press request  is  necessary.     R.  Sal.  585. 

(L  11.)  How  a  request  shall  be  made. 

If  a  condition  be  to  do  upon  request,  the  request  ought  to  be  certain  and 
express :  and  therefore,  if  a  lessor  ought  to  find  timber  to  the  lessee  for  re- 
pairs, it  is  not  sufficient  that  the  lessee  demand  timber  generally,  but  he 
ought  to  notify  how  much  is  necessary.  R.  1  Rol.  465.  1.  20.  Vide 
Pleader,  (C.  69,  &.c.) 

If  a  condition  be  to  surrender  a  copyhold  upon  request ;  it  is  not  syflicient 
that  he  require  him  to  seal  a  letter  of  attorney  to  make  the  surrender,  but 
he  ought  expressly  to  require  a  surrender.     R.  1  Rol.  467.  1.  5.     Jon.  31 4# 

S>n,  the  requc»*t  ought  to  he  to  the  person  himself,  who  oii^ht  to  do  it. 
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and  made  proclamation  in    the  church,  and  at  several  markets,  to  notify  his 
request.     R.  I  Rol.  443.  !•  45, 

Bot  where  a  condition  is  to  deliver  possession  to  the  lessor  or  his  assigns, 
who  assigns  to  two,  a  request  by  one  is  sufficient.     R.  1  Rol.  428.  1.  10. 

So,  if  a  condition  be  to  make  him  free  of  a  company  at  the  end  of  seven 
years,  if  he  be  requested ;  he  ought  t<J  make  request  the  last  day  of  the  sev- 
en jears  at  a  convenient  time  before  night,  that  the  thing  may  be  done.  R. 
Sal.  585. 

And  a  request  at  any  place  is  sufficient,  though  the  thing  is  to  be  perform- 
ed at  a  certain  place.     Vide  ante,  (G  9.) 

So,  if  a  condition  be  to  do  upon  request,  and  he  is  disabled  to  perform, 
there  needs  no  request,  for  it  would  be  in  vain.  R.  5  Co.  21.  a.  Semb.  Lut. 
308.     Vide  post,  (M  2,  3.) 

(L  12.)  Non-performance  shall  be  excused  by  the  act  of  God. 

So,  the  non-performance  of  a  condition  shall  be  excused  by  impossibility, 
or  tlie  act  of  God,  if  there  be  no  default  in  the  party.     Vide  ante,  (D  1,  2.) 

So,  in  a  promise,  as  well  as  in  an  obligation  or  condition,  if  the  party  be 
disabled  by  the  act  of  God  before  a  breach,  he  shall  be  excused  :  as  if  a  man 
lends  a  horse  to  B.  for  his  use,  who  promises  to  redeliver  it  upon  request, 
and  the  horse  dies  before  request.     R.  Pal.  550. 

(L  13.)  Non-performance  shall  be  excused  by  act  of  law. 

So,  the  performance  of  a  condition  shall  be  excused  by  an  act  o(  law, 
which  is  necessary  and  inevitable ;  as  if  a  condition  be,  that  the  feotfee  pay 
so  much  out  of  the  profits  annually  to  charitable  uses :  if  he  dies,  and  his 
heir  be  in  ward  to  the  king,  the  payment  shall  be  excused ;  for  it  ought  to 
be  out  of  the  profits,  which  are  transferred  by  act  of  law  to  the  king.  R.  1 
Rol.  451.  1.30. 

But  if  a  condition  be,  that  he  shall  be  his  attorney  in  all  pleas,  and  he  is 
made  sheriff;  this  does  not  excuse  him.     1  Rol*  451.  L  25. 

If  it  be,  that  he  pay  rent  to  A.  as  long  as  he  enjoys  the  land,  and  he  sur- 
renders to  the  obligee.     R.  Mo.  597. 

{  So  the  non-performance  of  a  contract  will  be  excused  where  by  a  sub- 
sequent law,  the  performance  becomes  unnecessary.  Peart's  Heirs  v.  Tay- 
lor's Devisees,  2  Bibb,  56 1 .  } 

(L  14.)  But  not  by  the  act  of  a  stranger. 

If  a  condition  he  to  do  a  thing,  and  a  stranger  interrupts  him  ;  that  does 
not  excuse  the  performance ;  as  if  he  disseises  him.     Vide  post,  (M  5.) 
Or,  recovers  goods  to  be  delivered.     1  Rol.  452.  1.  5. 
Or,  imprisons  a  person  who  ought  to  appear.     1  Rol.  453*  1.  10. 
So,  if  a  condition  be  to  do  a  thing  to  a  stranger,  who  refhses  to  accept  it ; 
thh  does  not  excuse,  for  he  took  upon  himself  to  do  it.     1   Rol.  452.  1.  30. 
Or,  to  do  by  direction,  &c.  of  a  stranger.     Lit.  13.  * 

So,  if  a  condition  be  to  surrender  to  a  stranger;  a  surrender  to  another 
[*]person,  by  his  request,  is  no  performance,  for  he  cannot  vary  the  condi- 
tion.    R.  1  Rol.  457.  1.  15. 

Or,  after  recovery,  to  enfeoff  a  stranger ;  and  he  accepts  it  before  the  re- 
covery.    Semb.  1  Rol.  453.  1.  20. 
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(M)  WHAT  SHALL  BE  A  BREACH. 
(M  1.)  An  act  contrary  to  the  intent. 

But  it  shall  be  a  breach  of  a  condition,  if  the  feoffor  or  obligor  acts  con* 
trary  to  the  very  intent  of  the  condition  ;  as,  if  a  condition  be  for  quiet  en- 
joyment, and  the  lessor  enters  upon  him  wrongfully.  1  Rol.  429.  h  30.  45. 
430.  1.  20.  Vide  ante,  (G.  12.)  Vide  ante,  (E— G  12,  &c.)  Vide  Chan- 
cery, (2  Q  2,  &c.) 

If  a  condition  be,  that  he  do  not  let  a  shop-yard,  or  other  thing  appertain- 
ing to  a  house,  to  such  a  one  as  sells  coals ;  and  he  lets  the  whole  house. 
1  Rol.   427.  1.  35. 

That  he  do  not  interrupt  in  an  office  ;  if  a  new  officer  be  made,  who  ousts 
him,  yet  if  the  obligor  also  interrupts,  it  is  a  breach.     R.  1  Rol.  453.  1.  5. 

That  he  do  not  make  debate  about  an  administration ;  and  he  causes 
him  to  be  cited  upon  it.     1  Rol.  434.  1.  2. 

That  he  do  no  waste ;  and  he  permits  waste.  1  Rol.  428.  1.  20.  Cont. 
per  three  J.     1  Rol.  428.  I.  30. 

That  he  do  not  assign  ;  and  he  assigns  in  equity. '  R.  Ray.  460. 
If  a  condition  be,  that  he  enjoy  without  the  interruption  of  any;  a  prose- 
cution in  a  court  of  equity  is  a  breach.     R.  Ray.  371.     Per  Dy.  cont.  3 
Leo.  71. 

That  he  permits  him  to  reap  corn  :  a  prohibition  by  parol  is  a  breach. 
Ray.  371. 

If  a  condition  be,  that  the  heir  do  not  disturb  by  suit  or  otherwise,  if  he 
enters  upon  him  it  will  be  a  breach,     2  Mod.  7. 

So,  if  a  condition  be,  that  he  instruct  him  as  his  apprentice  in  chimr- 
gery,  and  maintain  and  employ  him  in  domo  et  in  servitio^  for  so  many  years  : 
if  he  sends  him  to  the  Indies  with  expert  ehirurgeons  for  his  better  instruc- 
tion, it  will  be  a  breach.     R:   1   Rol.  427.  1.  50.     Hob.  134.   - 

Otherwise,  if  he  sends  him  several  joumies,  within  the  kingdom,  wl^ere  he 
returns  after  the  cure  performed.     1  Rol.  445.  1.  12.     Hob.  134. 

Or,  if  he  sends  him  out  of  the  kingdom,  when  the  nature  of  the  service 
requires  it ;  as  if  he  was  apprentice  to  a  merchant  or  sailor.  1  RoL  428* 
1.  5.  445.  1.  15.     Hob.  135. 

If  a  condition  be,  that  he  do  not  devise  a  term  for  years  to  A.  and  he  de- 
vises it,  but  his  executor  does  not  assent ;  yet  it  shall  be  a  breach,  for  he 
did  all  that  was  in  him  to  devise  it.  Per  three  J.  1  Rol.  428.  1.  45.  2 
Cro.  75. 

So,  if  he  devises  it  to  his  executor  for  payment  of  debts  j  though  his  exe- 
cutor would  have  it  without  a  devise.     1  Rol.  428.  1.  52.  " 

So,  if  a  condition  be,  that  he  doth  not  ahen  a  term  ;  and  he  devises  it  to 
his  executor.     R.  1  Rol.  429.  1.  5. 

That  he  do  not  grant  a  reversion  without  licence :  and  he  grants,  but  the 
lessee  does  not  attorn.     Per  three  J.     1  Rol.  429.  1.  10. 

[*]That  he  do  not  assign  so  that  it  comes  to  A.,  and  he  assigns  to  B. ;  for 
he  puts  it  in  the  power  of  B.  to  assign  to  A.     R.  1  Rol.  429.  1.  15. 

That  the  lessee  or  bis  assigns  do  not  alien  ;  and  the  executrix  of  the  les- 
see takes  husband,  who  aliens.     Semb.  Dy.  6.  b. 

(M  2.)  By  a  disability  to  perform. 

So  a  condition  shall  be  broken,  if  the  party  has  disabled  himself  to  per- 
form it:  as  if  a  condition  be  to  enfeoff*  the  feoflbr,  and  he  enfcofls  a  stran- 
ger* Lit.  s.  355.      1  RoK  447.  1.  40. 
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Or,  makes  an  estate  in  tail,  or  for  life,  to  a  stranger.     Lit.  s.  355. 

Or,  enters  into  religion.     Co.  L.  221.  b. 

Or,  suffers  a  recovery  against  him  by  default.  Co.  L.  222.  b.  if  execu- 
tioobe  sued  upon  it.     1  Rol.  447.  1.  45. 

Or,  a  real  discorery  be  against  liim,  and  execution  thereupon.  1  Rol. 
443. 1.25. 

(M  3.)  Or  to  perform  in  the  same  plight. 

So,  if  he  be  disabled  to  perform  in  the  same  plight  and  condition  that  it 
was  when  the  condition  was  created.     Co.  L.  221.  a. 

As,  if  a  condition  be  to  enfeoff,  and  he  leases  for  years  to  another.  Lit. 
s.  356.     R.  1  Co.  25.  b. 

Though  the  lease  be  to  commence  infuturo.  Co.  L.  221.  a.  R.  2  Co.  59. 

Though  it  be  only  a  possibility  of  a  charge  infuturo.     Co.  L.  221.  b. 

So,  if  he  takes  a  wife :  for  she  will  be  thereby  entitled  to  dower,  if  she 
sunrives.     Lit.  s.  357. 

So,  if  a  woman  takes  husband.     Semb.  Hard.  463. 

So,  if  he  grants  a  reift-charge  out  of  the  land.  Co.  L.  221.  b.  222.  1 
RoU  447. 1.  50. 

Or,  acknowledges  a  statute  or  recognizance.     Co.  L.  222.  a. 

Or^  a  judgment  be  against  him.     Ibid. 

So,  if  a  condition  be,  that  he  re-enfeoff  during  his  life,  and  he  dies  ;  the 
condition  is  broken.     Co.  L.  222.  b. 

That  he  re-grant  an  advowson,  and  before  he  does  it  the  church  becomes 
Toid ;  the  condition  is  brc^en.     Co.  L.  222.  b.     Vide  ante,  (G  5.) 

If  a  condition  be,  that  he  deliver  an  obligation,  and  he  sues  and  recovers 
opon  it,  and  then  delivers  it ;  it  shall  be  a  breach  of  the  condition,  for  it 
ought  to  be  delivered  in  the  same  plight  as  it  was  at  the  time  of  the  condi- 
tion created.     R.  1  Rol.  447.  h  30. 

Or,  that  he  cancel  a  statute,  recognizance,  &c.  and  he  (extends  it,  and 
then  cancels  it.     R.  Ray.  25.     1  Sid.  48. 

And  if,  before  the  condition  broken,  the  other  ought  to  do  the  first  act,  he 
need  not  do  it,  when  the  party  has  disabled  himself  to  perform  the  condi- 
tion ;  as  if  the  obligor  ought  to  make  a  new  lease  upon  a  surrender  of  the 
old  ;  if  he  levies  a  fine  by  which  he  cannot  make  a  new  lease,  the  condition 
is  broken,  though  the  other  does  not  surrender.  R.  5  Co.  21.  Cro.  £1» 
450.  479.     Vide  ante,  (L  1 1 .) 

[*](M  4.)  Though  the  disability  be  afterwards  removed. 

And  if  a  feoffee,  &c.  be  at  any  time  disabled  by  himself  to  perform :  the 
condition  shall  be  broken,  though  the  disability  be  afterwards  removed,  and 
the  feoffor  may  re-enter  after  the  removal ;  as  if  after  a  feoffment  to  a  stran- 
ger the  feoffee  takes  back  an  estate  to  him  and  his  heirs,  the  feoffor  may  en- 
ter for  the  condition  broken.     Co.  L'.  221.  b.     1  Rol.  448.  B. 

So,  if  the  feoffee  enters  into  religion,  and  is  deraigned  before  the  day  li- 
mited for  performance  of  the  condition.     Co.  L.  221.  b. 

Or,  the  wife  dies.     Ibid. 

Or,  a  rent-charge  determines.     Co,  L.  222.  a. 

Or,  the  grantee  chooses  to  have  a  writ  of  annuity :  by  reason  of  which 
the  land  was  never  chained.     Ibid. 

Bat  if  the  disability  on  the  part  of  a  feoffor  be  removed  before  the  time 
of  performance,  the  condition  may  afterwards  be  well  performed;  as  if  a 
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condition  be  to  pay  so  much  to  the  feoffor  or  his  heirs,  before  such  a  day  ; 
jf  the  feoffor  be  attainted  for  treason  or  felony,  but  before  the  day  the  heir 
is  restored,  it  ought  to  be  paid,     Co.  L,  221.  b, 

(M  &.)  What  shall  not  be  a  disability. 

But  if  a  condition  be  to  enfeoff,  and  the  feoffee  be  disseised  ;  this  is  no 
disability,  nor  breach  of  the  condition,  for  he  may  enter  upon  the  disseisor, 
and  make  the  feoffment,     1  Rol.  453. 1.  40. 

So,  if  he  be  disseised  by  the  feoffor  or  obligee  himself.     Ibid. 

So,  if  during  the  dispeisin  the  feoffee  takes  a  wife,  acknowledges  a  statute, 
or  recognizance,  &c.  which  dies,  or  is  discharged,  and  then  he  re-enters ; 
the  condition  is  not  broken,  for  there  never  was  any  possibility  of  charge 
upon  the  land.     Co.  L.  222.  a.     R.  2  Co.  60. 

So,  if  joint-tenants  are  bound,  with  condition  to  convey,  &c.  and  one  takes 
«  wife ;  for  she  has  no  title  of  dower,  if  her  husband  does  not  survive. 
Hard.  463. 

So,  if  a  condition  be,  not  to  permit  a  whore  in  his  house  afler  warning  ; 
and  he  warns  such  a  woman,  but  afterwards  commands  her  to  stay,  this  com- 
mand does  not  disable  the  removal,  and  therefore  does  not  excuse  the 
breach.     1  Rol.  454. 1.  25,     8  Co.  91.  b. 

If  the  feoffee  be  disseised  by  the  obligee  or  feoffor  himself,  and  he  does 
not  ^nter  and  make  the  feoffment  within  the  time  limited  :  it  will  be  a 
l^reach. 

So,  if  a  condition  be,  that  the  lessee  shall  drain  off  water  before  sucfi  a 
day,  and  the  lessor  enters,  and  continues  in  possession  till  the  day  i  it  will 
be  a  breach*    R«  1  Rol.  453. 1.  45. 

(N)  WHAT  SHALL  NOT  BE  A  BREACH. 

But  if  a  condition  be,  that  he  permit  the  executor  to  take  goods  :  a  verbal 
denial  is  no  breach,  but  there  ought  to  be  some  act,  as  resistance,  shutting 
up  the  house,  &c.     R.  8  Co.  91.     1  Rol.  430.  1.  50. 

If  it  be,  that  he  do  not  molest,  vex,  &c.  any  copyholder  paying  his  [*]servi- 
ces  ;  an  entry  upon  him  to  beat  him  is  no  breach,  if  he  do  not  oust  him  of 
his  copyhold.     R.  Cro.  L.  421.     Mo.  402. 

Vide  ante,  (M  1,5.) 

(O)   WHO  SHALL  TAKE  ADVANTAGE  OF  A  CONDITION 

BROKEN. 

(O  1.)  By  the  common  law. 

If  a  condition  in  deed  be  broken,  noQe  shall  take  advantage  of  it  by  re- 
entry, but  the  feoffor  or  his  heirs ;  for  a  re-entry  cannot  be  reserved  or 
given  but  to  the  feoffor,  donor,  lessor,  or  his  heirs.     Lit.  s.  347. 

[A  right  of  entry  always  supposes  an  estate  ;  and  if  an  estate  is  granted  to 
fi  man,  reserving  rent,  and  in  default  of  payment,  right  of  entry  is  gninted  to 
a  stranger,  it  is  void.     3  Atkins,  ]  34,     Etiam  supra.] 

And  it  may  be  reserved  to  the  heir,  wh^re  the  feoffor  himself  cannot  take 
advantage  of  it.     Co.  L.  214.  b. 

And  a  guardian  in  chivalry,  or  socage,  may  enter  in  right  of  the  heir*   Co* 
L.  215.  b. 

So,  if  a  condition  to  an  estate  by  a  corporation  be  broken,  the  successor 
may  take  advantage  of  it.     Co*  L.  214.  b.    R.  Mo.'  52. 
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So,  the  king  may  enter  in  right  ofaa  infant  in  his  wardship*     1  Rol.  473. 
1.  47.  50. 

So,  if  it  be  annexed  to  a  term  for  years,  the  executor  or  administrator 
naj.    Co.  Li.  214.  b. 

So,  an  heir,  successor,  &c.  may  take  advantage  of  a  condition  in  deed 
Vroken  in  the  time  of  his  ancestor,  predecessor,  or  in  vacation.  R.  Mo.  52. 
But,  by  the  common  law,  the  assignee  or  grantee  of  a  reversion  couid  not 
eater  for  a  condition  broken  :  for  to  prevent  all  maintenance,  &c.  the  com- 
mon law  did  not  allow  the  assignment  of  a  chose  in  action,  or  of  a  title  to 
witry,  or  re-entry.     Co.  L.  214. 

So,  for  a  condition  broken  upon  a  lease  by  cestuy  que  use,  the  feofiees 
could  not  enter,  though  they  are  privy  in  estate.     Co.  L.  215.  a. 

Nor  the  lord  by  escheat.     Lit.  s.  348. 

Nor  any  assignee  in  deed,  or  in  taw.     Co.  L.  215.  b. 

Nora  person  in  remainder.     1  Rol.  473.  1.  44. 

Yet,  by  the  common  law,  if  a  condition  in  law  annexed  to  have  estate  is 
broken ;  the  assignee  of  the  reversion  shall  have  advantage  of  it ;  as,  if  les- 
see for  life  commits  a  forfeiture.     Co.  L.  215.  a. 

So,  the  lord  by  escheat,  and  every  one  who  has  the  land,  for  a  breach  in 
his  time.     Ibid. 

So,  ifhjB.  condition  broken,  the  estate  ceases  without  entry,  the  assignee 
ibali  have  advantage  of  it :  as,  if  a  lease  for  years  be,  upon  condition,  that  if 
such  a  thing  be  done,  it  shall  be  void ;  for  by  breach  of  the  condition  it  is 
absolutely  determined.     Co.  L.  214.  b.     1  Kol.  473. 1.  55. 

Otherwise,  if  a  lease  for  life,  ^c.  be,  upon  condition,  to  be  void  for  non- 
performance ;  for,  notwithstanding  those  words,  an  estate  of  freehold  will 
not  cease  without  entry.     Co.  L.  214.  b. 

Or,  if  a  lease  for  years  be  upon  condition,  that  if  such  a  thing  be  done, 
the  lessor  shall  re-enter:  the  grantee  of  the  reversion  shall  not  have  advan- 
tage of  it,  for  he  cannot  enter.     Co.  L.  215.  a. 

If  a  limitation  be  annexed  to  an  estate,  the  grantee  of  the  emersion  shall 
take  advantage  of  it :  for  the  estate  determines  ipso  facto  without  entry.  Co. 
L.2U.b. 

[*]So,  none  can  enter  for  a  condition  broken,  as  bailiff  to  another,  with- 
out his  command.     R.  Mo.  52. 

[An  entry  by  a  stranger  without  authority  is  good,  if  it  be  assented  to  af- 
terwards, and  will  support  ejectment,  if  the  assent  be  before  the  demise  in 
the  declaration.     2Str.ll28.     Vide  supra.] 

(O  2.)  By  the  stat.  32  H.  8. 34. 

And  now  by  the  st.  32  H.  8.  34.  a  grantee  from  the  king  of  any  reversion, 
tc.  and  all  other  grantees  or  assignees,  &c.  their  heirs,  executors,  adminis- 
trators, and  assigns,  shall  have  like  advantage  against  lessee^  &c.  by  entry, 
&€.  as  the  lessors  or  grantors  themselves. 

And  therefore,  every  grantee  of  a  reversion  by  the  king,  or  a  common 
person,  shall  take  advantage,  by  this  statute,  of  a  condition  broken.  Co.  L. 
215.  a. 

So,  an  assignee  of  the  king's  successor,  though  ttie  king  only  be  named, 
ibid. 

So,  a  grantee  of  the  reversion  by  baigain  and  sale  inroHed,  though  he  is 
not  in  from  the  bargainor  in  the  per,  but  in  the  post  by  the  stat.  of  uses,  yet 
*  ke  is  an  assTgnree  within  the  stat.  for  he  claims  by  the  baiigaiqor.     Co.  L. 
315.  a.     3  Co.  62.  b.     R.  Mo.  98.     4  Leo.  29. 
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So,  if  a  reversion  be  granted  to  the  use  of  another.     Co.  L.  215.  b. 

So,  a  grantee  of  a  reversion  only  for  life  or  years,  shall  take  advantage  of 
a  condition.     Co.  L.  215.  a. 

So,  if  a  devise  be  for  years,  rendering  rent,  upon  condition,  and  by  the 
same  will  the  inheritance  is  devised  to  A.  and  his  heirs :  A.  shall  have  the 
reversion,  and  shall  take  advantage  of  the  condition,  though  it  was  not  a  re- 
version in  the  devisor.     R.  2  Leo.  33. 

So,  if  a  bai^ainee  of  a  reversion,  before  attornn^ent,  conveys  to  B.  to 
whom  the  lessee  attorns ;  B.  shall  take  advantage  of  a  condition,  though  his 
grantor  could  not  for  want  of  attornment.     R.  5  Co.  1 12.  b.     Cro.  El.  833. 

So,  an  assignee  of  an  assignee  in  perpetuum,     4  Leo.  29. 

But  an  assignee  of  a  reversion  by  bargain  and  sale,  by  grant,  feoffment,  or 
tine,  shall  not  take  advantage  of  a  condition  broken,  before  notice  of  the  as- 
signment.    Co.  L.  215.  a.  b.     Vide  ante,  (L  8.) 

And  by  the  st.  32  H.  8.  34.  an  assignee  of  a  reversion  shall  not  take  ad- 
vantage of  a  condition  annexed  to  an  estate-tail  :  for  the  statute  speaks  only 
of  lessees.     Co.  L.  215.  a. 

.  So,  a  lord  by  escheat,  who  claims  only  by  act  of  law,  shall  not  be  an  as- 
signee within  (his  stat.  to  take  advantage  of  a  condition  broken.  Co.  L. 
215.  b. 

Nor  a  lord  of  a  villein :  nor  he  who  enters  for  mortmain.     Ibid. 

So,  an  assignee  of  part  of  a  reversion  shall  not  take  advantage  of  a  con- 
dition :  as,  if  a  lease  be  of  three  aeries  upon  condition ;  the  assignee  of  the 
reversion  of  two  acres  shall  not  enter  if  the  condition  be  broken  ;  for  the 
condition  being  entire,  cannot  be  apportioned  by  the  act  of  the  parties, 
but  shall  be  destroyed.  Co.  L.  215.  a.  R.  Dy.  309.  5  Co.  55.  b.  1 
Rol.  472.  1.  35.     R.  Mo.  98.     R.  Cro.  El.  833.     4  Leo.  27.     Vide  post, 

(Q)- 

Otherwise  in  the  case  of  the  king :  for  the  king  shall  have  advantage  of 

the  breach.     Co.  L.  215.  a.     Dub.  Mo.  204.     R.  5  Co.  56.  a. 

So,  a  condition  may  be  apportioned  by  act  of  law  :  as,  if  a  man  makes  a 
lease  of  two  acres,  one  of  the  nature  of  borough-english,  the  ['^jother  at 
common  law,  upon  condition,  and  dies-,  having  two  sons  ;  each  may  enter  on 
abroach,  into  his  acre.     Co.  L.  215.  a.     Dy.  309. 

So,  it  may  be  apportioned,  by  the  wrong  and  act  of  the  lessee.  Co.  L. 
215.  a. 

So  an  assignee  of  a  reversion  shall  not  take  advantage  of  a  breach  of  every 
condition,  but  only  of  a  condition  for  payment  of  rent,  for  not  doing  waste, 
or  other  matter  of  like  nature;  for  though  the  stat.  speaks  of  (other  fc^rfeit- 
ure),  it  shall  be  understood  only  of  other  forfeiture  of  the  same  nature.  Co. 
L.  215.  b. 

As,  of  a  condition  to  do  a  thing  incident  to  reversion,  as  payment  of  rent 
is.     Ibid. 

Or,  to  deduct  out  of  a  rent-charge  if  he  be  disturbed.     4  Mod.  82. 

Or,  for  the  benefit  of  the  estate,  as  is  the  not  doing  waste.  Co.  L. 
215.  b. 

So,  is  a  condition  for  repairing  houses,  fences,  &c.     Ibid. 

For  preserving  the  wood.     Ibid. 

But  an  assignee  shall  not  take  advantage  of  a  condition  for  payment  of  a 
sum  in  gross.     Ibid. 

Or,  for  delivery  of  com,  wood,  &€•     Ibid. 

Or,  of  a  condition,  that  the  lessee  shall  not  assign  without  licence*  Semb; 
Ray.  250. 
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(0  3.)  How  he  shall  enter  for  a  condition  broken. — Where  an 

entry  is  given  till  satisfied. 

A  condition  to  a  feofiment,  &c.  may  give  an  entry  general] j,  or  a  special 
entry  ;  as,  till  he  be  satisfied,  &c.  (/) 

If  a  condition  be,  that  he  shall  enter  and  hold  the  land  till  he  be  satisfied ; 
he  shall  have  the  land  only  in  nature  of  a  distress.     Lit.  s.  327. 

If  a  condition  be,  that  he  shall  have  the  land  till  he  be  thereof  satisfied^ 
or  words  which  are  t^tamount ;  the  profits  of  the  land  shall  be  in  part  of 
satisfaction.    £o.  L.  203.  a. 

But  where  a  condition  is,  that  he  shall  have  the  land  till  he  be  satisfied 
the  rent  to  be  paid,  without  saying  thereof,  or  to  the  same  effect :  the  profits 
do  not  go  in  satisfaction,  but  shall  be  taken  to  his  own  use,  as  a  penalty  to 
enforce  the  payment.     Ibid. 

If  the  profits  are  in  part  of  the  satisfaction  :  when  the  rent  is  satisfied  by 
perception  of  the  profits,  the  feoffee  may  re-enter.     Co.  L.  203. 

Or,  if  the  rent  be  satisfied  in  part  by  perception   of  profits,  and  in 

(*]part  by  payment,  or  by  tender  and  refusal,   which  amount  to  payment, 
'o.  L.  203.  a. 

If  the  profits  go  in  satisfaction,  during  his  perception  of  them,  he  shall 
Dot  have  debt  for  the  rent  in  arrear.     Ibid. 

So^  \fihej  do  not  go  in  satisfaction,  where  the  estate,  to  which  the  condi- 
tion was  annexed,  was  for  life,  &c.  *,  for  the  freehold  continues  in  lessee  for 
life,  and  then  debt  does  not  lie  for  the  rent.     Ibid. 

If  be,  who  enters  till  satisfied  by  the  profits,  be  interrupted  in  the  percep- 
tion of  the  profits  by  the  act  of  God,  as  by  wildfire,  an  inundation  of  the 
tea,  &c.  which  happens  without  his  default ;  he  shall  (beyond  the  time  in 
which  he  might  have  been  satisfied  if  there  had  been  no  interruption)  hold 
till  he  be  satisfied.     R.  4  Co.  82.  b. 

So,  if  he  be  interrupted  by  the  feoffee  himself,  he  may  hold  over,  or 
take  his  remedy  by  action  against  him  :  for  he  shall  not  have  advantage  of 
bis  own  wrong.     R.  4  Co.  82. 

But  where  he  is  prevented  by  his  own  negligence  or  default,  as  by  the 
entry  of  a  stranger,  by  enemies  of  the  king,  by  ignorance  of  the  condition, 
^c.  he  shall  not  take  the  profits  beyond  the  time  in  which  he  might  be  sat- 
isfied.    R.  4  Co.  82.     Sir  And.  Corbet. 

If  rent  be  granted  with  a  condition,  that  if  it  be  in  arrear,  the  grantee,  his 
heirs  aAd  assigns,  may  enter  and  hold  the  land  till  satisfied  by  the  profits : 
the  assignee  may  enter  and  hold  till  satisfaction.    'R.  1  Sand.  112. 

And  the  grant  is  good,  though  the  deed  be  not  inrolled  ;  for  this  uncer- 


(Z)  1.  A.  proviso  in  a  lease,  to  enter  for  a  condition  broken,  can  only  operate  during  the 

term.     3  Wils.  127 ?.  It  is  a  rule,  in  the  construction  of   contracts,    to  adhere  literally 

to  tile  ezpretsioDS  which  the  parties  have  used,  unless  there  can  be  seen  a  decisive  reason 
for  departing  from  them,  rather  than  to  proceed  on  an  intention  not  expressed,  and  to  be 
formed  only  from  conjecture.     The  court  must  be  perfectly  satisfied  of  the  intention  of  the 
parties,  before  they  urill  swerve  from  this  rule,  since  where  there  is  room  for  opposite  conjec- 
tures as  to  the  intent,  it  is  impossible  to  decide.     Hence,  where  a  proviso  was  inserted  in  a 
lease,  ^^  that  if  all  or  any  of  the  covenants  hereinafter  contained  on  the  part  of  the  lessee 
abaU    be  broken^  it  shall  be    lawful  for    the   lessor    to    re -enter  ;'^    and  as    it    hap- 
pened,  there    were  covenants  on   the  lessee^s    part  before^  but    none  after   the    proviso ; 
held,  that  the  word  '*  hereinafter"  could  not  be  rejected.     As  the  proviso  stood,  it  was  nu- 
catorv  ;  from  which  the  inference  was,  that  the  parties  meant  '•'•  hereinbefore"  instead  of 
"  hereinafter."'     Opposed  to  this  was  the  conjecture,  that  they  might  have  originally  in- 
tended to  have  introduced  further  covenants  by  the  leHce.     4  M.  &  S.  265. 
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taiD  interest  may  attend  a  certain  and  fixed  estate.  R*  1  Sand.  112.  1  Sid. 
344.  \ 

So  if  the  grant  be  by  deed  with  a  covenant  to  levy  a  fine,  which  is  levied 
of  the  land  accordingly;  the  assignee  of  the  rent  shall  take  advantage  of  the 
condftion,  virhich  shall  be  transferred  with  the  rent,  though  it  was  only  a  pos- 
sibility.    R.SRol.  48.  1.45. 

But  if  a  EDan  purchases  the  manor  of  D.  and  has  other  land  conveyed  as 
a  collateral  security,  to  the  upe  of  the  vendor  and  his  heirs  till  the  purchas- 
er be  evicted  by  his  wife,  and  then  to  the  use  of  the  purchaser,  his  heirs  and 
assigns,  till  satisfied  the  damage  had  by  such  eviction  ;  if  he  assigns  the  ma- 
nor of  D.,  the  assignee,  being  evicted,  cannot  enter  into  the  other  land  :  for 
the  use  being  contingent,  was  not  assignable  before  it  happened.  R.  2  Rol. 
49.  1.  5.  (m) 

(O  4.)  What  interest  he  has. 

He  who  enters,  has  only  the  pernancy  of  the  profits  till  satisfied,  and  no 
certain  interest;  for  the  freehold  continues  in  the  feoffee,  &c.  Co.  L.  203.  a. 

Though  the  condition  be,  that  the  feoffor,  his  heirs  and  assigns,  enter,  &c. 
R.  1  Sand.  11^.      1  Sid.  344.     Ray.  136.  158. 

[*JAnd  if  he  enters,  his  interest  goes  to  his  executors.  R.  1  Sid.  223* 
262.  344,  5.     D.  Al.  45. 

But  he  who  enters,  may  maintain  an  ejectment;  for  he  has  an  interest  to 
make  a  lease  for  trial  of  the  title.     R.  1  Sid.  345.     1  Saund.  112. 

(O  5.)  Where  this  entry  is  general. 

If  a  condition  upon  a  feoffment  or  other  estslte  of  freehold,  be,  that  for 
non-performance  the  feoffor,  &c.  shall  enter  ;  if  the  condition  be  broken, 
the  estate  is  not  defeated,  generally,  till  entry  or  claim  :  and  therefore,  if 
he  can,  he  ought  to  make  an  actual  entry.     Co.  L.  218.  a. 

And  if  the  estate  lies  in  grant,  as  an  advowjson,  rent,  reversion,  &c.  he 
ought  to  make  a  lawful  claim.     Co.  L.  218.  a. 

So  though  the  condition  be,  that  for  no n- performance  the  estate  shall  be 
absolutely  void  ;  for  an  estate  of  freehold  cannot  regularly  cease,  without 
entry  or  claim.     Co.  L.  21 8.  a.  2  Co.  50.     2  And.  8. 

So  though  the  condition  be  upon  a  bargain  and  sale,  which  passes  only 
an  use,  which  might  cease  at  the  common  law  without  a  claim  ;  for  now,  by 
St.  27  H.  8.  the  possession  is  executed.     R.  2  Co.  53.  b. 

Yet  in  case  of  necessity,  there  need  not  be  an  entry  or  claim :  and  there- 
fore, if  a  lease  be  for  five  years,  upon  condition,  that  if  the  lessee  within  two 
years  pays  20/.  he  shall  have  the  fee,  and  livery  is  made,  by  which  the  les- 
see has  a  fee  conditional  :  if  he  does  not  pay,  the  fee  shall  be  revested  with- 
out entry,  for  he  cannot  enter  during  the  term.     Lit.  s.  350. 

So  if  a  rent  be  granted  out  of  his  land,  upon  condition  ;  if  the  condition 


(m)  1.  Ad  underleaM  is  not  an  assigtimeiit  to  f  be  effect  of  working  a  forfeiture  nnder  a 
proyiso  not  to  assign.  Doagl.  o7.  184 — 2.  If  a  lease  contain  a  proviso,  making  it  void,  if 
the  lessee  alien  without  licence,  an  assignment  by  operation  of  law,  such  as  by  the  sherifT, 
under  a  bonajitdt  execbtion,  will  not  amount  to  a  forfeiture  ;  *ecu9^  where  the  execution  n 
in  fraud  of  the  covenant,  as  where  the  lessee  gives  a  warrant  of  attorney  to  confess  judgment 
to  a  creditor,  for  the  express  purpose  of  enabling  such  creditor  to  take  the  lease  in  execu- 
tion under  the  judgment.  8  T.  R.  57.  300. — 3.  If  a  tenant  gives  his  creditor  the  power  of 
divesting  his  estate,  a  subsequent  disposition,  though  at  the  time  under  legal  process,  must 
be  considered  as  with  his  cousent,  so  as  to  avoid  his  estate,  held  upon  the  condition  that  he 
does  not  voluntarily  dispose  ol  it.    2  East^  481. 
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be  broken  the  rent  shall  he  extinct,  without  claim,  for  he  need  not  claim 
upon  the  land  which  he  has  in  his  own  possession.     Co.  L.  318.  a. 

So  if  a  feoffment  be  upon  condition,  and  before  the  time  of  performance! 
the  feoffee  leases  for  years  to  the  feoObr,  and  then  the  condition  is  broken, 
the  feoffor,  being  in  possession,  cannot  enter.     Ibid. 

So  if  a  covenant  be  to  stand  seized  to  the  use  of  himself  for  life,  remain- 
der over  with  power  of  revocation :  if  he  revokes,  there  needs  no  entry  ojt. 
ckim.     Co.  L.  218.  b.     R.  1  Co.  174. 

By  whom  entry  may  be  made,  vide  Claim,  (B  2.) 

(O  6.)  He  shall  be  in  his  first  estate. 

He  who  enters  for  a  condition  broken,  regularly  shall  have  the  land  inhif 
ftrst estate.     Co.  L.  202.  a.      1  Rol.  474.  1.  17. 

And  therefore,  if  tenant  for  life  makes  a  feoffment,  and  enters  for  the  con- 
dition broken,  he  shall  be  seized  for  life,  the  reversion  as  before.  1  Rol. 
474. 1.  27. 

So  if  he  enfeoffs  him  in  reversion,  upon  condition.     1  Rol.  174.  1.  30. 

So  if  a  man  grants,  or  devises  for  life,  upon  condition,  remainder  over> 
if  it  be  a  good  condition,  the  entry  for  the  condition  broken  will  destroy  the 
remainder.  1  Rol.  474. 1.  40.  45.  Cont.  Dy.  127.  Ace.  29  Ass.  17.  R. 
ace.  10  Co.  41.  b.      1  Rol.  472, 1.  40.  45. 

And  therefore,  a  condition  annexed  to  an  estate  for  life,  where  a  remain* 
der  over  is  limited,  shall  be  taken  as  a  limitation.  Vide  post,  (T). 
'  But  otherwise  will  it  be  in  case  of  necessity  :  as,  if  a  man  seized  in  right 
efhis  wife,  makes  a  feoffment  upon  c6ndition,  and  his  heir  enters  for  the 
condition  broken,  his  estate  immediately  ceases,  and  shall  be  vested  in  the 
wife.    Co.  Li.  202.  a. 

J*]If  cestuy  que  use  made  a  feoffment  before  st.  27  H.  8.  upon  condition  i 
entered  for  a  breach  after  the  stat.  he  would  be  seized  of  the  estatei 
whereas  before  be  had  oiiiy  the  use.     Co.  L.  202.  a. 

If  tenant  in  special  tail  enfeoffs  upon  condition,  and  his  wife  dies,  and  thea 
he  enters  for  a  breach ;  be  shall  be  only  tenant  in  tail  after  possibility.  Co. 
L  302.  b. 

So  he  shall  not  have  it  in  his  first  estate  as  to  collateral  qualities  :  as,  it 
teoaot  by  homage  ancestrel  makes  a  feoffment  upon  condition,  and  enters 
for  a  breach,  he  shall  not  hold  afterwards  by  homage  ancestrel,  for  the  pre- 
Kription  was  interrupted.     Ibid. 

So  if  a  copyhold  escheats,  and  the  lord  makes  a  feoffment  of  it  upon  con- 
ation, and  enters  for  the  breach.     Ibid. 

If  tenant  for  Ufe  makes  a  feoffment,  and  enters  (ot  the  condition  broken, 
it  shall  be  subject  to  a  forfeiture.     Ibid. 

So  if  a  grantee  of  a  ward  by  the  king  grants  to  the  ward  himself  for  1200/. 
to  be  paid  at  his  full  age,  his  wardship  and  marriage  for  ever,  upon  condition, 
that  if  he  dies  within  age  or  before  the  1200/.  paid,  the  grant  shall  be  void  ; 
if  be  dies  within  age,  the  wardship  and  marriage  are  not  revested.  R.  Sav. 
79,  80. 

Entry  for  a  condition  broken  defeats  the  estate,  to  which  the  condition 
was  annexed^  to  all  intents :  and  therefore,  if  the  feoffee  upon  condition 
dies,  and  then  the  feoffor  enters  for  the  condition  broken,  the  wife  of  the 
feoiTce  shall    not  be  endowed.     1  Rol.  474. 1.  10« 
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(P)  WHAT  SHALL  BE  A  DISPENSATION. 

If  after  a  condition  broken  annexed  to  an  estate  of  freehold,  and  notice 
of  it,  the  feofibr,  accept  the  rent  due  at  a  subsequent  day  ;  it  shall  be  a  dis- 

Eensation  of  the  forfeiture,  for  he  allows  the  estate  to  have  continuance.  Co. 
,.  2n .  b.     Per  three  J.  Cro.  El.  553.  572.     Vide  Copyhold,  (M  8.)  Vide 
Forfeiture,  (All,  12.) 

}  So  where  there  is  a  forfeiture  of  an  estate  of  freehold,  upon  condition 
for  non-payment  of  an  annuity,  and  the  grantor  subsequently  accepts  the  sum 
due,  it  is  a  waiver  of  the  forfeiture.  Chalker  r.  Chalker,  1  Conn.  Rep.  79. 
And  where  a  bond  is  given  for  the  payment  of  money  on  a  day  certain,  or 
within  a  certain  time,  payment  after  the  expiration  of  the  time  specified, 
will  save  the  condition  of  the  bond.  Gage  v.  Gannett,  11  Mass.  Rep.  217. 
Vide  Bond  v.  Cutler,  10  Mass.  Rep.  419. 

But  if  a  bond  be  conditioned  for  deed  of  land,  to  be  delivered  in  a  reason- 
able time  after  payment  of  the  purchase  money,  90  days  after  payment,  is 
not  a  reasonable  time,  though  the  tender  of  the  deed  be  made  before  action 
brought  on  the  bond.     Aiken  v.  Sandford,  5  Mass.  Rep.  494. 

What  acts  or  omissions  of  the  obligor  shall  work  a  forfeiture  of  the  condi* 
tion  of  a  bond.  Eaton  v.  Stone,  7  mass.  Rep.  312.  Dawes  v.  Bell,  4  Mass. 
Rejp.  106.  ( 

oo  if  a  condition  upon  a  lease  for  years  be,  for  non-payment  of  rent  to  re- 
enter, the  acceptance  of  rent  at  a  subsequent  day  is  a  dispensation.  Cro. 
El.  553.  572. 

So  if  he  restrains,  or  brin^  an  assize  for  rent  due  at  the  same  da^,  or  a 
subsequent  day.     Co.  L.  211.  b.     1  Rol.  475.  1.  25. 

Or  for  rent  incurred  at  a  day  precedent :  for  he  affirms  the  estate  to  have 
continuance.     1  Rol.  475.  1.  30. 

So  if  a  condition  be  that  he  shall  not  assign,  acceptance  of  rent  from  the 
assignee  will  be  a  dispensation.    R.  2  Cro.  398. 

If  it  be  alleged,  that  he  knew  it,  it  is  sufficient ;  for  he  had  not  notice,  it 
shall  come  of  the  other  part.     R.  2  Cro.  398. 

But  if  a  condition  be  to  do  a  collateral  thing;  acceptance  of.  rent  before 
notice  of  forfeiture,  is  not  a  dispensation.     R.  3  Co.  65.     Cro.  El.  528. 

So  if  a  condition  be  to  pay  money  ;  acceptance  of  rent  due  before,  is  not 
a  dispensation. 

So  if  he  afterwards  accepts  the  rent,  by  the  non-pay ipent  of  which  the 
condition  was  broken,  and  gives  an  acquittance  for  it.     Co.  L.  21 1.  b. 

So  if  by  a  condition  broken  the  estate  absolutely  ceases  ;  acceptance  of 
rent,  due  at  the  same  or  a  subsequent  day,  does  not  affirm  it :  as,  if  a  lease 
for  years  be  upon  condition  for  non-payment  to  be  void.  R.  1  Rol.  475.  L  35. 
[*]Though  a  lease  be  by  the  king,  and  he  afterwards  accepts  the  rent  in 
the  exchequer  upon  record.  R.  I  Rol.  475.  1.  40.  Cro.  El.  221.  2  Leo* 
134.     1  And.  303.  Adm.  Mo.  294.  Poph.  25.  53. 

So  if  a  condition  be,  that  he  do  not  assign  without  licence,  and  after  no- 
tice of  such  assignment,  the  lessor  accepts  the  rent  from  the  assignee*  R. 
1  Rol.  476.  1.  5.     Cro.  Car.  512. 

If  a  licence  be  to  alien  ;  the  deatli  of  him  who  gave  it,  before  alienation, 
is  not  a  countermand.     Co.  L.  52.  b. 

\  it  seems,  that  the  time  of  performing  a  condition  may  be  enlarged  bj 
parol.     Fleeming  v.  Gilbert^  3  Johns.  Rep.  528. 

So  the  performance  of  a  condition  may  be  waived  by  parol.     Ibid.  | 
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(Q)  WHAT  ACT  DESTROYS  A  CONDITION. 

If  after  a  lease  bpon  condition,  the  lessor  grants  the  reversion  of  part  of 
the  land,  this  destroys  the  condition.     Vide  ante,  (O  2.) 

So  if  the  lessor  Releases  the  condition. 

So  if  a  feofiee  upon  condition  makes  a  lease  for  life,  remainder  to  B.,  and 
the  feoffor  releases  the  condition  to  the  lessee  only ;  the  whole  condition  is 
{Qoe.     Co.  L.  297.  b. 

So  if  a  condition  be  to  do  such  an  act,  and  the  lessor  discharges  him  of 

Gt;  the  whole  condition  is  destroyed  :  as,  if  a  condition  be  to  plough  his 
d,  or  build  his  house,  and  he  discharges  him  of  part.     1  Rol.  471. 1.  47.  52. 

So  if  a  condition  be  to  go  with  B.  and  C,  and  he  discbarges  him  as  to  B« 
1  Ko\.  47.  I.  50. 

If  a  condition  be,  that  he  do  not  demise  any  part  without  licence,  if  he  licen* 
i«  as  to  any  part,  he  may  demise  all  the  residue,  without  Ucence.  1  Roh 
471.  1.  42.  2  Cro.  102.     R.  4  Co.  120.     Cro.  El.  816. 

Or  that  he  and  his  assigns  do  not  demise  ;  if  he  assigns  by  licence,  the  as- 
i^ee  may  afterwards  demise,  without  licence.  R.  1  Rol.  471.1.  35.  4  Co. 
1-20.  a.     Cro.  El.  816. 

Or  that  none  of  the  lessees  demise  without  licence,  and  he  gives  licencf  to 
one  ;  the  other  lessees  may  demise  without  licence.  1  Rol.  472*  1.  7.  4 
Co.  120. 

So  if  a  lessor  gives  licence,  the  lessee  n^ay  qse  it  after  a  grant  of  the  rever^ 
MOO.     R.  2  Cro.  1 02. 

Or  the  death  of  the  lessor.     Co.  L.  52.  b. 

So  if  a  condition  be,  that  he  shall  assign  only  to  his  wife  or  brother ;  if  h^ 
ass^ns  to  the  brother,  he  may  afterwards  assign  to  another.  R.  2  Cro.  38, 
Per  two  J.  three  cont.  Dy.  1 52.  But  the  opinion  of  the  two  judges  allowed, 
4Co.  120.  b. 

If  a  lease  be  upon  condition  to  husband  and  wife,  that  if  it  comes  to  any 
other  hand  than  their  own,  and  their  issues,  the  lessor  shall  re-enter ;  if  the 
husband  dies,  and  the  wife  takes  another  husband,  the  lessor  shall  re->enter. 
Dob.  Mo.  21. 

If  a  man  leases  for  years  upon  condition,  and  afterwards  leases  by  inden* 
tore  for  the  same  term  to  another,  to  commence  immediately ;  this  does  not 
destroy  the  condition,  for  the  second  lease  is  good  only  by  estoppel.  1  RoL 
472, 1.  50.        . 

(R)  CONDITION  IN  LAW  ;  WHAT  IS. 

A  condition  in  law  is  that  which  the  law  implies  without  any  express 
words  of  the  party.     Co.  L.  232.  b. 

As  to  the  estate  of  tenant  by  the  curtesy,  in  dower,  after  possibility,  for 
fife,  for  years,  by  statute-merchant,  staple,  elegit,  guardian,  &c.  a  [*Tcondi- 
tioQ  is  annexed  by  the  law,  that  they  do  not  alien  in  fee,  &c,  Co.  L. 
233.  b. 

To  every  estate,  that  it  be  not  aliened  in  mortmain.     Co.  L.  233.  b. 

So  to  the  estate  of  tenant  by  the  curtesy,  in  dower,  for  life,  years,  &c.  a 
condition  is  annexed,  that  they  do  not  commit  waste.     Ibid. 

So  to  a  grant  of  an  office  of  a  parker,  steward,  bedel,  bailiflTof  a  manor, 
and  other  offices,  a  condition  is  annexed  by  law,  that  he  do  that  which  to 
kis  •ffice  appertains.     Lit.  s.'378,  379. 
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So  by  the  tt.  5  Hvr^  6.  16.  to  offices  which  concern  the  adininistrati«M 
or  execution  of  justice,  a  condition  is  annexed,  that  he  do  not  purchase  or 
Bell  his  office.     Co.  L.  234.  a.     Vide  Officer,  (K  1 .) 

So  to  all  franchises  a  condition  is  annexed  by  law,  that  they  be  not  miB* 
ijsed.     Mir.  ch.  5.  s.4.     2  Inst.  223.     D.  Quo.  War.  11,  12, 

Who  are  bound  by  a  condition  in  law.     Vide  ante,  (A  10.) 

(S)  WHAT  SHALL  BE  A  BREACH  OF  A  CONDITION  IN  LAW. 

(S  1.)  Dereliction  of  an  office. 

When  an  alienation  by  tenant  by  the  curtesy,  in  dower,  for  life,  years, 
ifc.  shall  be  a  forfeiture,  vide  Forfeiture,  (A  1,  &c.) 

When  an  alienation  in  mortmain,  vide  Capacity,  (B  2,  &c.) 
When  waste  shall  be  a  forfeiture,  vide  Waste,  (F  1,  2.) 
In  all  cases  where  an  officer  relinquishes  his  office,  and  reAises  attend- 
ance, he'forfeits  his  office.     Co.  L.  233.  b.     R.  9.  Co.  50.  b.     Vide  Of- 
ficer, (K  2.) 

So  if  an  officer  has  a  sentence  against  him  in  the  star-chamber  for  bribe- 
ry, and  that  he  be  incapable  of  any  judicial  office ;  his  otfice  is  not  lost  by 
the  sentence,  for  if  he  be  pardoned,  he  may  afterwards  execute  it.  But  if, 
after  sentence,  and  before  the  pardon,  he  refuses  attendance ;  it  is  a  for- 
feiture.    R.  Cro.  Car.  55. 

(S  2.)  Abusing  his  authority. 

So,  in  all  cases  where  an  officer  acts  contrary  to  the  duty  of  his  office  ;  it 
fhall  be  a  forfeiture  ;  as,  if  a  parker  kills  deer,  &c.  without  warrant.  Co. 
I^.  233.  b,     R.  1  And.  29. 

Or  destroys  the  vert ;  as  by  cutting  down,  or  felling  of  trees,  wood,  un-. 
dprwood,  &c.     Co.  L.  233.  b.     1  And.  29.     R.  Mod.  707.  787,  9. 

Or  pulls  down  the  lodge,  or  other  houses  of  the  park.  Co.  L«  233.  b.  1 
And.  ??. 

Or  surcharges  the  park  by  agistment,  that  the  deer  have  not  sufficient 
herbage.     R.  Mo.  787. 

Sq  if  a  parker  refuses  to  execute  the  warrant  of  his  master,  or  to  permit  it 
to  be  executed.     Per  t^o  J.  one  cont.     Mo.  9. 

If  by  stat.  an  auditor  be  bound  to  shew  his  account  before  Hilary  term  an- 
nually, and  does  not  ^o  it ;  it  shall  be  a  forfeiture.     Dy.  197.  b. 

So  if  an  officer  neglects  that  which  by  his  patent  he  ought  to  do  sub  pana 
forisfacturm  ;  as,  if  he  does  not  account,  or  pay  money  due  upon  an  account 
at  the  time  appointed  by  his  patent.     R.  Dy.  21 1.  a. 

If  he,  who  has  an  office  of  the  custody  of  a  house  of  the  king  denies  him, 
who  has  the  inheritance  to  inhabit  there ;  it  shall  be  a  forfeiture.  R.  2 
Pro.  18.     Mo.  787. 

Otherwise,  if  his  servants  do  it  of  their  own  head.  R.  2  Cro.  18.  Mo. 
757.    ' 

So,  in  all  public   offices,  which  concern  the  administration  of  justice, 
[•Inon-user,  of  itself,  is  a  forfeiture.     Co   L.   233.   a.      Vide  Libertiea, 
(Cl,2.) 
^  As  absence  in  a  philizer  for  two  years.     Dy.  1 14.  b. 

In  a  town  clerk.     1  Sid.  14.     Vide  Franchises,  (F  27.) 

But  absence  involuntary,  or  for  a  reasonable  cause,  is  not  a  forfeiture  ;  as 

if  a  seneant  at  arms  makes  a  deputy  by  the  king^s  licence  by  parol  only. 
R.  9Co.  99.  .       ..1'    /     ^  6  JF  { 
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So  lA  priyate  offices,  non-user,  if  it  be  accompanied  with  any  damage 
to  the  lord  or  master,  is  a  forfeiture :  as  if  a  parker  be  absent  for  two  or 
three  days,  and  in  his  absence  deer,  &c.  are  killed.     Co.  L.  233.  a. 

So  a  volantarj  neglect  to  attend,  without  a  reasonable  excuse  of  the  ab- 
sence, is  a  forfeiture  of  the  office  oifserjeant  at  arms  to  the  lord  chancellor. 
R,  9  Co.  99.     Dy.  198.  a. 

So  non-attendance  in  his  month  of  waiting,  is  forfeiture  of  the  office  of 
clerk  of  the  signet.     D.  1  Sid.  81. 

And  if  the  office  was  granted  in  reversion,  non-attendance  when  the  office 
is  void,  without  notice  of  the  death  of  the  former  officer.     D.  1  Sid.  81. 

So  a  pnviate  officer,  who  has  only  a  certain  fee  to  be  paid  by  his  master, 
Biay  be  discharged  ad  libitum.     Co.  L.  233.  a. 

Bat  generally,  non-user  of  a  private  office,  without  a  special  damage,  is 
iy>t  a  forfeiture.  '  Ibid. 

So  a  private  officer  cannot  be  discharged  ad  Hbitum^  where  he  has  pro^ 
belonging  to  his  office,  besides  his  fee  ;  for  a  grantor  cannot  defeat  his  own 
grant :  as  a  steward  of  a  manor,  &c.     Co.  L.  233.  b. 

So  he  cannot  be  discharged  ad  libitum^  where  his  fee  is  not  paid  by  the 
lord,  but  to  be  allowed  out  of  the  profits  of  his  office.     Ibid. 

What  charges,  &c.  shall  be  avoided  by  an  entry  for  a  forfeiture.  Vide 
ante,  (O  6.) 

(T)  LIMITATION ;  WHAT  SHALL  BE,  [AND  HOW  EXPOUNDED.] 

So  if  an  estate  be  granted  under  a  limitation,  there  is  a  condition  in  law, 
that  if  the  contingency  upon  which  the  estate  is  limited  happens,  the  estate 
determines. 

As  if  an  estate  be  granted  to  a  woman  durante  viduitate.  Co.  L.  234.  b. 
Jon.  58.     [Vide  Ambler,  209.] 

Or  dttm  casta  et  sola  vixerit.     Co.  L.  234.  b. 

So  durmnodon  quamdiu,  donec^  quousque^  &c.  -are  words  of  limitation.  Co. 
L.  235.  a.      10  Co.  42.  a.  (n) 

So  where  an  estate  is  limited  by  way  of  use,  it  shall  be  a  conditional  lim- 
itation ;  though  it  would  not  be  a  condition  by  the  common  law.     Pol.  78. 

If  a  man,  by  his  will,  devises  land  to  his  heir,  upon  condition  that  he  pays, 
or  does  such  an  act,  &c.,  and  for  non-payment,  &c.  devises  it  [*]over ;  this 
diall  be  taken  as  a  limitation,  though  there  are  express  words  of  condition  ; 
for  otherwise,  the  heir,  who  ought  to  enter  for  the  condition  broken,  will 
take  advantage  of  his  own  default.  R.  1  Rol.  411.  1.30.  45.  R.  Ray. 
237.     R.  2  Mod.   7.     Vide  Ambler,  230. 

So  if  an  estate  be  devised  for  life,  or  years,  upon  condition,  remainder 
over  in  fee  ;  the  words  of  condition  shall  be  taken  as  a  limitation  ;  for  oth- 
erwise, by  entry  for  the  condition  broken  the  remainder  will  be  destroyed. 
Cent.  10  Co.  40.  b.  Per  Periam,  ace.  1  Leo.  283.  R.  2  Leo.  38.  Ow. 
8.  bb.  R.  Cro.  El.  919.  833.  R.  2  Cro.  592.  R.  1  Vent.  203»  1  Mod* 
86. 

[So  if  testator  devise,  his  estate  to  his  wife  for  life,  and  after  her  death 


(n)  1.  The  limitatioDs  of  real  property  are,  in  eeneral,  technical.  2  T.  R.  431 — 2.  If  a  lim- 
itation depends  apon  a  prior  estate  which  is  void,  the  limitation  falls  -with  it.  2  T.  R.  251. 
—3.  A  condition  annexed  to  a  life  estate,  that  it  should  be  void  if  the  tenant  charged  that 
it  should  go  over  to  the  next  in  remainder,  is  valid.  5  T.  R.  641.— 4.  A  condition  to  de- 
termine a  leaae  contained  in  a  deed,  cannot  be  discharged  by  a  simple  writing.  4  M.  Jb 
8,30. 
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to  such  child  as  she  was  then  supposed  to  he  ensient  with,  to  tiie  heirs  of 
such  child  for  ever,  provided  that  if  such  child  as  shall  happen  to  be  bom 
shall  die  before  the  age  of  21  years,  leaving  no  issue  of  its  body,  the  rever- 
sion over :  no  child  is  bom,  this  is  a  limitation  of  a  remainder.  1  Wils. 
105,  106.]  ' 

[So  if  a  term  be  bequeathed  to  A.  and  his  lawful  heirs,  and  if  he  die  and 
leave  no  lawful  heir,  then  to  B.,  the  limitation  to  B.  is  good  ;  for  by  ^^  law- 
ful heirs^^  is  apparently  meant  ^^  heirs  of  the  body,^^  and  '^  leaving  no  lawful 
heir'^  must  be  confined  to  leaving  no  issue  at  the  time  of  his  death.  2  Term 
Rep.  720.]  (o) 

[If  A.  on  the  marriage  of  his  eldest  son  B.  settles  a  freehold  lease  held  ibr 
the  hfe  of  B.  and  others,  in  trust  to  permit  B.  to  enjoy  for  life,  then  his  in- 
tended wife  for  life,  then,  after  being  subject  to  a  charge  for  younger  chil- 
dren, in  trust  for  the  heirs-males  of  the  body  of  B.,  and  in  defiiult  for  the 
h^rs-males  of  the  body  of  A.,  and  in  default  for  the  right  heirs  of  A. ;  this 
limitation  to  the  heirs-males  of  the  body  of  A.  is  not  a  contingent  remainder, 
but  a  limitation  of  the  estate ;  and  B.  thus  being  in  the  nature  of  tenant  in 
tail,  and  also  tenant  for  life,  may,  on  the  death  of  his  wife  and  son,  bar  the 
entail.     2  Atkins,  259.1  {p) 

[If  A.  devises  his  real  estate  to  his  heir  at  law  B.  and  his  heirs,  on  express 
condition  that  in  three  months  after  A.'s  death  he  execute  to  his  trustee  a 
release,  if  not,  to  C,  and  B.  dies  in  A.'s  life-time,  the  estate  goes  to  C.  and 
not  to  the  heir  at  law,  for  this  is  not  a  strict  condition,  but  a  condttioiial 
limitation.     1  Vezey,  s.  420.] 

So  a  devise  of  a  house  to  A.,  provided  that  if  he  does  not  inhabit  there,  it 
shall  be  to  the  lord,  will  be  a  limitation.     Dal.  117. 

So  express  words  of  condition  shall  be  taken  for  a  limitation,  if  the  nature 
of  the  case  requires  it.     Eq.  Abr.  105. 

Yet  if  a  remainder  is  not  limited  upon  the  non-performance  of  the  [*]thing 
to  be  done  by  the  condition,  it  shall  be  taken  as  a  condition,  and  not  as 
a  limitation.     Serob.  iRol.  4I1.L   15.  412.1.7. 

So  if  an  estate  be  to  A.  paying,  &c. ;  and  if  he  do  not  pay,  to  B. ;  and  if 
be  do  not  perform,  to  the  mayor,  iic. ;  the  second  limitation  will  be  void ; 
for  it  will  be  a  possibility  after  a  possibility.     Semb.  Cro.  Car.  577. 

So  if  a  freehold  or  inheritance  be  devised  with  remainder  over,  upon 
condition,  that  if  he  do  not  go  to  Rome,  &c.  his  estate  shall  cease,  and  shall 
go  to  him  in  remainder,  it  cannot  be  taken  as  a  limitation,  for  a  freehold 
cannot  cease.    Jon.  58. 

Condition  in  terrorem.     Vide  Chancery,  (2  Q  6. — 3  Z  6,  7.) 

Vide  more  of  Condition,  in  Chancery,   (2  Q  1,  &c. — 4  D  1,  &c.) — Es- 
tates, (A  6,  &c.) — Obligation,  (E). — Uses,  (K  4.) 

^M  -II..  II  I      .  ■  ■  ■  I  I.  ■  ■  .11  i^ 

(o)  The  words  ^^  children^^  and  ^^  issue,"  in  tfaeir  natural  sense  hare  the  same  meaning  ; 
^ut  the  words  ^'  chUdren''  and  '^  heirs^^  have  not.     3  T.  R.  493. 

(p)  1.  There  are  two  kinds  of  settlement ;  one  by  which  the  issue  of  the  person  to  whom 
the  first  limitation  is  made  shall  certainly  take,  by  giving  the  first  taker  only  an  estate  for 
life  ;  the  other,  by  creating  an  estate  in  tail  in  the  first  instance.  4  T.  R.  744. — 2.  A  set* 
tlement  on  a  child  for  life,  with  remainders  to  his  first  and  other  sons,  in  strict  settlement^. 
is  in  common  parlance  a  settlement  on  the  child  ;  and  the  general  intention  of  persons  who 
look  forward  to  future  settlements  is,  that  the  estate  shall  be  tied  up  as  long  as  the  rules  of 
law  will  allow.  4  T.  R.  749.-— 3.  An  estate  settled  by  deed  apon  the  husband  and  wife  for 
life,  remainder  to  the  heirs  ^^  on^^  the  body  of  the  wife,  by  the  husband  to  be  begotten,  is  aii 
estate  in  tail  on  both.  Where  the  word  is  ^'  of '*  instead  of  *■''  an,^^  it  is  an  estate  tail  in 
the  wife  only  ;  this  difference  is  not  founded  upon  reasoning  but  authority,  since  the  s^Aie 
in  tention  seems  manifested  by  both.    S  T,  R.  431 » 
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CONDUCT. 

Vide  Admiraltt,  (E  8.) — Pbarooatite,  (B  5.) 

CONFERENCE. 

Vide  Parliavent,  (G  24.  29.) 

CONFESSION. 

Vide Ikdictment  (K). — Pleader,  (G  3. — Q  S.*— Y  2.-2  W  IS.) 

.     CONFIDENCE. 

« 

Vide  Chakcert,  (4  W  1,  &c.) 

CONFIRMATION. 

(A)  CONFIRMATION  IN  FACT ;  BY   WHAT  WORDS  IT  SHALL 

BE.  p.  140. 

(B)  HOW  A  CONFIRMATION  SHALL  ENURE. 

(B  1.)  When  confirming  the  estate  enures  to  the  whole 

estate,  p.  141. 

(B  2.)  When  it  enures  only  to  part.  p.  142. 

(B  3.)  When  it  enlarges  the  estate,  p.  142. 

(B  4.)  How  a  confirmation,  which  enlar^s  an  estate^ 

operates,  p.  142. 

(C)  WHEN  A  CONFIRMATION  IS  EFFECTUAL. 

(C  1.)  Though  it  wants  privity,  p.  143. 

(C  2.)  Though  the  estate  is  gone,  out  of  which  the 

grant  confirmed  was  derived,  p.  143. 

(D)  WHEN   A  CONFIRMATION  IS  NOT  GOOD. 

(D  1.)  Ifitbeofavoidthing.  p.  144. 

[*](D  2.)  Does  not  give  collateral  qualities,  p.  144. 

(D  3.)   Nor  extinguishes  a  right,    &c.    in   suspence. 

p.  146. 
(D  4.)  So  a  confirmation  is  not  good,  when  made  by  him 

who  has  nothing,  p.  145.  - 
(D  5.)  So  it  shall  not  have  relation  to  the  prejudice 

of  another,  p.  145. 
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(A)  CONFIRMATION  IN  FACT;   BY  WHAT  WORDS  IT 

SHALL   BE. 

Confirmation  is  when  a  man  confines  a  defeasible  estate,  or  enlarges  a 
particular  estate.     Co.  L.  295.  b. 
And  it  is  expressed  or  implied.     Ibid. 

By  a  confirmation  express,  or  in  fact,  a  voidable  estate  sball  be  confirmed, 
so  that  it  cannot  be  avoided  ;  as,  if  a  disseisee  confirms  the  estate  of  the  dis- 
seisor.    Vide  Lit.  8.  519.  ^ 

And  there  needs  not  the  word  confirmavi ;  for  if  a  man  uses  the  word 
dedi  or  concessit  that  amounts  to  a  confirmation.     Lit.  s.  531. 

So  demUi*     Co.  L.  301.  b. 

So  if  a  man  sa^s,  volo  quod  A.  habeat  such  land  ;  that  amounts  to  a  con- 
firmation.    Ibid. 

And  a  confirmation  shall  be  good  by  sealing  the  deed,  without  livery,  or 
other  circumstance.     Semb.  Sav.  49. 

So  if  patron  and  ordinary  give  licence  to  a  parson  to  make  a  grant ;  that 
amounts  to  a  confirmation.     Co.  L.  300.  b. 

So  if  parson  and  ordinary  demise  for  years  to  the  patron,  who  grants  it 
•ver  to  B.  This  assignment  amounts  to  a  grant  and  confirmation  also.  Co. 
L.  302.  a.     2  Rol.  9. 

So  if  a  disseisor  grants  a  rent  out  of  the  land  to  the  disseisee,  who  assigns 
it,  and  afterwards  re-enters,  that  amounts  to  a  grant  and  confirmation  of  the 
rent  by  the  disseisee.     Co.  L.  302.  a. 

So  if  a  disseisor  grants  the  land  to  B.  for  life,  or  in  tail,  remainder  to  the 
disseisee,  who  grants  over  this  remainder,  to  which  the  tenant  for  life  at- 
torns ;  that  amounts  to  a  confirmation*  by  the  disseisee  of  the  remainder, 
and  also  of  the  particular  estate.     Co.  L.  302.  a. 

So  if  the  disseisee  joint  in  a  feoffment.  &c.  with  the  heir  of  the  disseisor  ; 
that  amounts  to  a  confirmation  by  the  dis9eisee.     Lit.  s.  534. 

So  if  a  donee  in  tail  grants  a  rent  in  fee  to  him  in  remainder,  who  assigns 
it  over;  that  amounts  to  a  confirmation  of  the  rent,  if  the  donee  dies  with- 
out issue.     Semb.  1  Rol.  482.  I.  45. 

So  if  a  donee  makes  a  lease  not  warranted  by  st.  32.  H.  8.  and  dies, 
and  the  issue  accepts  the  rent ;  that  amounts  to  a  confirmation.  Vide  Es- 
tates, (B  24.  32.) 

So  in  every  case  where  a  lease  is  only  voidable  ;  as  by  an  abbot,  bishop, 
&c«     3  Co.  65.  a.  (9) 

r*]But  a  surrender  does  not  amount  to  a  confirmation.     Co.  L.  301.  b. 

So  if  a  man  bargains  and  sells  the  reversion  to  lessee  for  years  ;  that  does 
not  amount  to  a  confirmation  to  enlarge  his  estate,  if  the  bargain  and  sale  be 
not  inrollcd.     Dal.  37. 

So  if  there  be  lessee  for  years,  remainder  to  A.  for  life,  the  reversion  to 
B.  in  fee  ;  a  charter  of  feoffment  and  livery,  by  B.  to  the  lessee,  being  void 
as  a  feoflment,  does  not  amount  to  a  confirmation  to  enlarge  the  estate  of  the 
lessee.     R.  I  Rol.  482. 1.  40. 


(9)  Limitation  by  a  deed  fo  A.  for  life,  remainder  to  B.  for  life,  with  intermediate  re* 
mainders,  remainder  to  the  heirs  of  the  body  of  B. ;  an  act,  on  A. 'a  bankruptcy,  vested  in 
estates  in  trustees  for  payment  of  his  debts,  and  gave  the  lands  m  question,  after  payment, 
/ice.  *^  to  n.  for  life  with  such  remainders  over  as  were  limited  by  the  dced.^'  The  act 
eoures,  not  to  give  B.  a  new  estate,  but  to  confirm  the  one  she  took  under  the  deed.  S  K. 
Bl.  46. 

[M4I] 


How  a  confirmuiian  shaU  enure.  137 

So  if  a  lease  be  absolutely  void,  acceptance  of  rent  aflterwards  does  not 
amoant  to  a  confirmation  ;  as  if  a  lease  be,  upon  condition  lor  non-payment 
to  be  void.     Vide  Condition,  (?)• 

Soif  a  parson,  vicar,  or  prebendary  leases  for  years,  and  dies,  and  the 
SQCcessor  accepts  the  rent,  it  is  not  a  confirmation,  for  the  lease  was  void  by 
bis  death.     3  Co.  65.  a.     Vide  post,  (D  1.) 

If  a  bishop  makes  a  lease,  which  needs  confirmation  by  the  dean  and  chap* 
ter,  and  dies  before  confirmation,  and  the  rent  be  accepted  by  the  saccessor^ 
(he  lease  shall  not  be  affirmed.     2  Rol.  161. 

What  act  by  a  woman,  or  one  at  full  age,  shall  be  a  confirmation  of  an 
estate  made  during  coverture  or  nonage.  Vide  Baron  and  F'eme,  (S  I*)— 
Enfant,  (C  6.)  ]       ^ 

(B)  HOW  A  CONFIRMATION  SHALL  ENURE. 
(B  L)  When  confirming  the  estate  enures  to  the  whole  estate. 

If  a  disseisee  confirms  the  estate  of  the  disseisor,  it  is  good  for  ever*  Lit. 
s.  519. 

ThoQ^  the  confirmation  was  only  for  life,  or  for  years,  or  for  a  day,  &c# 
for  he  confirms  his  estate,  which  was  a  fee-simple.     Lit.  s.  519,  520. 

'SoVh  disseisor  make  a  gift  in  tail,  and  the  disseisee  confirm  the  estate  of 
the  donee  only  for  life,  &c*  this  enures  to  confirm  the  whole  estate-tail.  Co* 
L.296.  b. 

So  if  an  estate  of  freehold  be  confirmed  in  part,  or  for  a  time,  the  wbole 
estate  is  confirmed,  for  it  is  entire.     Co.  L.  297.  a. 

So  if  an  estate  be  for  years,  and  he  confirms  the  demise  or  lease,  or  es- 
tate of  the  lessee,  for  part  of  the  term  ;  the  addition  of  part  of  the  term  is 
void,  for  the  demise  or  estate  was  confirmed  before.     Ibid. 

So  if  a  dean  and  chapter,  &c.  confirm  a  lease  only  for  part  of  the  term. 
R.  1  And.  47. 

So  if  a  disseisor  makes  a  joint  estate  to  A.  and  B.  and  the  disseisee  con- 
firms the  estate  of  B. ;  this  enures  to  A.,  for  the  estate  is  confirmed,  which 
was  joint.     Lit.  s.  5-22-     Co.  L.  297.  b. 

So,  if  the  estate  of  one  joint-tenant  be  confirmed,  that  enures  to  his  com- 
panion.    Lit.  s.  532. 

Or  if  one  joint-tenant  confirms  the  estate  of  the  other,  it  remains  joint. 
Lit  s.  523. 

If  a  disseisor  makes  a  lease  to  A.  and  B.  and  to  the  heirs  of  B.,  and  the 
disseisee  confirms  the  estate  of  B.  for  life  ;  this  enures  to  A.,  and  also  to  the 
fee  of  B.,  for  he  had  the  whole  estate  of  the  fee-simple  in  him.  Co.  L. 
297.  b. 

So,  if  a  disseisor  makes  a  lease  for  life,  &c.  remainder  to  B.  in  fee,  and 
the  disseisee  confirms  the  remainder  ;  this  enures  to  the  benefit  of  the  par* 
itcolar  estate ;  for  ff  this  should  be  defeated,  the  remainder  would  be  also 
defeated.     Lit.  s.  521. 

[*]So,  if  he  makes  a  lease  for  life,  reserving  the  reversion  to  himself;  a 
confirmation  of  the  reversion  enures  to  the  lessee  for  life,  for  by  entry  upoA 
hi  m,  the  reversion  would  be  destroyed.     Co.  L.  298.  a. 

(B  2.)  When  it  enures  only  to  part. 

Bat  sometimes  by  apt  words  a  confirmation  goes  only  to  part  of  an  estate ; 
as  if  a  disseisor  or  lessee  for  life,  &c.  makes  a  lease  fpr   100  years;  ifthf 
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disseisee  or  lessor  does  not  confirm  his  estate  or  lease,  but  confirms  the  land 
to  the  lessee  for  fifty  years,  it  is  good  for  so  many  years.     Co.  L.  297.  a. 

So,  if  a  lease  be  of  forty  acres,  he  may  confirm  it  for  twenty  acres.     Ibid. 

So,  if  a  disseisor  makes  a  joint  estate  to  two,  and  the  disseisee  confirms 
only  the  land  to  one  ;  he  has  the  sole  estate  in  the  whole.     Lit.  s.  522. 

So,  if  a  disseisor  makes  a  lease  for  life,  &c.  remainder  to  another ;  a  con- 
firmation of  the  estate  of  the  lessee  does  not  enure  to  him  in  remainder. 
Lit.  s.  521. 

Or,  if  the  remainder  be  to  the  same  person ;  as  if  a  disseisor  gives  to  B. 
in  tail,  remainder  to  the  heirs  of  B.,  a  confirmation  of  the  estate'tai)  by 
the  disseisee  does  not  enure  to  the  remainder.     Co.  L.  297.  a. 

(B  3.)  When  it  enlarges  the  estate. 

If  a  lessor  confirms  the  estate  of  a  lessee  for  years  hahend?  the  said  land  to 
him  for  life ;  this   gives  to  him  an  estate  for  life.     Lit.  s.  532. 

So,  if  he  confirms  it,  habend?  the  land  to  him  and  the  heirs  of  his  body,  or 
his  heirs  generally  he  has  an  estate- tail,  or  in  fee.  Lit.  s.  533.  Co.  L. 
299.  a. 

So,  if  a  man  seized  of  a  rent  in  fee,  grants  it  for  life,  and  afterwards  con- 
firms the  estate  of  the  grantee,  hahend?  the  rent  to  him  and  his  heirs,  the 
grantee  has  a  fee.     Lit.  s.  549. 

But  if  a  man  confirms  the  estate  of  a  lessee  for  life.  &c.  hahend*  his  estate 
to  him  and  his  heirs ;  this  does  not  enlarge  the  estate,  for  the  estate  for  life 
cannot  go  to  his  heirs.     Co.  L.  299.  a. 

So,  if  a  rent  be  granted  de  novo  for  life,  and  the  grantor  confirms  the  es- 
tate of  the  grantee  to  him  and  his  heirs,  this  does  not  enlarge  his  estate. 
Lit.  s.  548. 

And  where  a  confirmation  enlarges  the  estate,  there  ought  to  be  privity 
between  him  who  confirms,  and  him  who  takes  the  confirmation.  Co.  L. 
296.  a. 

And  therefore  a  confirmation  by  a  lessor  to  a  lessee  foi*  life  and  a  stranger, 
IS  Void  to  the  stranger.     1  Rol.  482.  1.  27.  * 

So,  a  confirmation  to  enlarge  an  estate,  who  has  only  a  right  to  the  re- 
version, is  not  good.     1  Rol.  482.  1.  20. 

But  if  a  woman,  lessee  for  life,  takes  husband  ;  the  lessor,  by  confirmation 
to  the  husband,  may  enlarge  his  estate ;  for  there  is  a  sufficient  privity.  Co. 
L.  299.  a. 

(B  4.)  How  a  confirmation,  which  enlarges  an  estate,  operates. 

If  a  husband  has  an  estate  for  life  in  right  of  his  wife,  a  confirmation  [*lto 
the  husband  and  his  heirs  gives  him  the  fee,  after  the  death  of  his  wife.  Co. 
L.  299.  a. 

If  the  confirmation  be  to  husband  antl  wife  ibr  their  lives  ;  this  gives  to 
the  husband  a  remainder  or  interest  for  his  life,  after  the  death  of  his  wife. 
Lit.  s.  525. 

If  it  be  to  husband  and  wife,  and  their  heirs  ;  they  have  a  joint  fee-simple. 
Co.  L.  299.  b. 

If  an  estate  was  granted  to  husband  and  wife,  hahend?  one  moiety  to  the 
husband,  and  the  other  moiety  to  the  wife,  and  a  confirmation  be  to  the  hus- 
band and  wife  and  their  heirs  ;  the  husband  has  one  moiety  in  fee,  and  the 
husband  and  wife  are  joint-tenants  of  the  fee  in  the  other  moiety.     Ibid. 

If  a  woman,  lessee  for  years,  takes  husband,  and  a  confirmation  be  to 
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them  for  fheir  lives ;  they  are  joint-tenaDts  for  life,  for  the  term  is  merged  in 
Ifae  freehold.  .  Lit.  s.  526. 

So  usually  the  confirmation  enures  according  to  the  quality  of  the  estate  ; 
and,  therefore,  if  there  are  tenants  in  common  for  Ufe,  and  a  confirmation 
be  to  them  and  their  heirs  they  have  the  fee  in  common.     Co.  L.  299.  h. 

If  a  lease  be  to  A.  for  life,  remainder  to  B.  for  life  ;  a  confirmation  to 
tbera  and  their  heirs  gives  a  moiety  to  A.  for  life,  remainder  to  B.  for  life, 
remainder  to  A.  in  fee ;  and  the  other  moiety  to  A.  for  life,  remainder  to  6^ 
in  fee.     Ibid. 

If  a  gift  in  tail  be  to  A.  and  B.,  a  confirmation  to  them  and  their  heirs, 
aYe^  the  fee  to  them  in  common ;  for  it  follows  the  inheritance  in  them  b^* 
fore,  which  they  had  in  common.     Ibid. 

(C)  WHEN  A  CONFIRMATION  IS  EFFECTUAL. 
(C  1.)  Though  it  wants  privity. 

A  confirmation  which  does  not  enlarge  the  estate,  shall  be  good,  though 
there  be  no  privity ;  as  if  lessee  for  life  demises  for  years,  and  the  lessor  con- 
firms the  estate  of  the  lessee  for  years.     Lit.  s.  516,  51 7. 

Or  a  disseisee  confirms  a  lease  by  the  disseisor.     Lf\L  s.  518. 

If  an  infant  leases  for  years  to  B.,  who  grants  the  land  for  part  of  the 
jears  to  another,  and  the  lessor  at  his  full  age  confirms  it.     Lit.  s.  547. 

Otherwise  where  a  confirmation  enlarges  the  estate.     Vide  ante,  (B  3.) 

Or  abridges  the  services.     Vide  post,  (D  3.) 

(C  2.)  Though  the  estate  is  gone,  out  of  which  the  grant  con- 
firmed was  derived. 

So,if  a  disseisor  grants  a  rent-charge,  &c.  and  the  disseisee  confirms  it, 
and  afterwards  enters  upon  the  disseisor ;  the  rent  remains,  though  the  es- 
tate out  of  which  it  issued  be  gone.     Lit.  s.  527.  Co.  L.  300.  a. 

So,  if  the  heir  of  the  disseisor  grants  a  rent,  and  the  disseisee  confirms  it, 
and  afterwards  recovers  the  land  ;  though  the  entry  of  the  disseisee  was  not 
coogeable  at  the  time  of  the  confirmation.     Co.  L.  300.  a. 

So,  if  feotfee  upon  condition  grants  a  rent,  which  the  feoflTor  confirms,  and 
afterwards  enters  for  the  condition  broken.     Ibid. 

[*]So,  if  a  lessee  for  life  grants  a  rent  in  fee,  and  the  lessor  confirms  it ; 
&e  rent  remains,  though  the  estate  for  life  be  determined.     Lit.  s.  529.     1 

RoL  483.  1. 25.  30.  ^  .     ^ 

So,  if  lessee  for  life  upon  condition,  grantsit,  and  afterwards  the  condition 

is  broken.     Co.  L.  301.  a. 

But  if  the  person  who  confirmed  had  only  a  particular  estate,  his  con&rma- 
tioD  determines  with  his  estate  -,  as  if  a  patron,  being  only  tenant  for  the  life 
of  B.,  confirms  a  lease  of  the  parson,  the  confirmation  is  gone  when  B.  dies. 
3Rol.  9. 

(D)  WHEN  A  CONFIRMATION  IS  NOT  GOOD. 

(Dl.)  If  it  be  of  a  void  thing. 

But  a  confirmation  of  a  void  thing  avails  nothing ;  as  if  B.  takes  from  an- 
other his  villein  in  gross,  who  confirms  ta  B.  his  estate  m  his  villein  :  it  is 
of  no  avail,  for  he  had  not  any  estate  in  him.     Lit.  s.  541.       .  ,  ^  , , .  , 

If  a  bishop  in  Ireland  de /ac^o,  where  there  is  another  "gbtful  b^ishop 
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alive,  leases  for  years,  and  the  lease  is  confirmed  by  the  dean  and  chapter ; 
yet  the  lease  is  not  good  after  the  death  of  the  lessor.     R.  3  Cro.  553,  4. 

So,  if  a  disseisee  before  Mich,  confirms  the  estate  of  a  lessee  by  a  lease  by 
the  disseisor,  made  to  commence  after  Mich. ;  for  the  lessee  then  bad  only 
inttresse  termini.     Co.  L.  296.  b. 

If  a  bishop  collates  to  a  prebend,  and  dies,  and  before  induction  the  king 
confiroxs  it ;  it  is  void,  for  he  had  nothing  in  the  prebend  till  induction.  1 
Rol.  483. 1.  15.     Vide  post,  (D  5.) 

So  a  confirmation  of  a  void  lease  does  not  make  it  good.  Dy«  239.  b. 
Vide  Baron  and  Feme,  (S  K)— Enfant,  (C  7.)— Ante,  (A). 

Yet  by  a  confirmation  by  act  of  parliament,  a  thing  void  shall  be  made 
efiectualt  as  a  void  patent.  1  Rol.  483. 1.  5.  Semb.  cont.  where  a  Void 
custom  was  confirmed.  Hard.  41.  where  the  parliament  confirms  only  a 
void  act.     PI.  Com.  399. 

Otherwise,  if  the  parliament  confirms  the  thing  done,  as  a  grant,  lease,  at* ' 
tainder,  &Ct  which  would  be  void  without  such  confirmation.  PI.  Com.  399. 
So,  where  the  king^s  intention  to  grant,  appears,  it  shall  be  good,  though 
le  contained  in  a  confirmation  of  a  void  grant.     1  Ld.  Rd.  300.] 

(D  2.)  Does  not  give  collateral  qualities. 

So  a  confirmation  gives  nothing  but  the  right  to  that,  which  he  to  whom 
the  confirmation  is  made,  had  before :  as  if  the  lord  confirms  the  estate  of 
his  tenant,  yet  bis  seigniory  remains.     Lit.  s.  535.  I 

So,  if  he  who  has  a  rent,  common,  &c.  out  of  land,  confirms  the  estate  of 
the  terre-tenant,  his  rent,  common,  &c.  remains.     Lit.  s.  536,  537. 

So,  a  confirmation  does  not  give  any  collateral  qualities  :  and  therefore,  if 
a  husband  alone  levies  a  fine,  where  husband  and  wife  are  seised  in  special      j 
tail,  remainder  to  the  husband  in  fee,  and  the  conusee  confirms  the  estate  of     ] 
the  wife ;  this  does  not  make  her  estate  descendible  to  the  issues,  who  are      | 
barred  by  the  fine.     R.  9  Co.  1 42.  \ 

[*](D  3.)  Nor  extinguishes  a  right,  &c.  in  suspense. 

So  a  confirmation  does  not  give  nor  extinguish  a  right  or  interest  in  the 
confirmer,  which  was  suspended  ;  as  if  the  disseisee  and  a  stranger  disseise      ' 
the  heir  of  the  disseisor,  and  the  disseisee  confirms  the  estate  of  his  com- 
panion, this  does  not  extinguish  his  right,  which  was  suspended.     Co.  L. 
298,  b. 

So,  if  he  who  has  a  rent,  &c.  out  of  land,  and  a  stranger  disseise  the  teif- 
re-tenant,  and  the  grantee  of  the  rent  confirms  the  estate  of  the  strangert 
and  afterwards  the  disseisee  re-enters  ;  the  rent  is  revived,  for  it  was  sus- 
pended at  the  time  of  the  confirmation.     Ibid. 

So  by  a  confirmation  a  man  cannot  make  a  reservation  to  himself,  as  if 
a  lord  confirms  the  estate  of  his  tenants,  he  cannot  reserve  new  services.^ 
Lit.  s.  539. 

If  queen  Elizabeth  grants  a  college  two  manors  rendering  rent,  and  ber    ^ 
successor  confirms  the  grant  rendering  the  same  rent,  it  shall  not  be  a  dou- 
ble rent,  for  a  rent  upon  a  confirmation  is  void,  though  it  be  in  the  case  of 
the  king.     R.  Hard.  167. 

But  by  confirmation  a  man  may  abridge  his  former  services  :  as,  if  the 
tenant  holds  by  fealty  and  205.  rent,  the  lord  may  confirm  his  estate  to  hold 
pdoly  by  1 2cZ.  rent.     Lit.  s.  538. 

Or  to  hold  by  frankaimoigne  :  for  this  is  a  dischaige  of  the  other  servicei, 
rather  than  a  reservation  of  a  new  service.    Lit.  s.  540. 
1*145]  .       •  ^•*'^'^' 
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• 

Yet,  to  sach  a  confirmation  as  abridges  services,  privity  is  necessaiy. 
Co.  L.  305*  b. 

And,  therefore,  if  there  be  lord,  mesne,  and  tenant,  the  lord  cannot  abridge 
the  services  of  the  tenant*     Ibid. 

So,  if  a  man  has  a  rent-charge  or  common  in  the  land  of  another,  by  con- 
firmation to  the  terre-tenant,  his  rent  or  common  shall  not  be  diminished  or 
abridged.     Co.  L«  305.  a. 


(D  4.)  So  a  confirmation  is  not  ^oocl>  when  made  by  him  who 

has  nothmg. 

So,  a  coofinnation  by  him  who  has  nothing  at  the  time  is  worth  nothing. 
1  Rol.  483.  1.  8. 

As,  if  tenant  in  tail  and  the  issue  in  tail  join  in  a  grant  of  the  next  avoid* 
ance,  and  the  tenant  in  tail  dies  :  this  is  not  a  confirmation  by  the  issue  in 
tail,  for  be  had  nothing  at  the  time.     R.  1  Rol.  489. 1.  10. 

(D  5.)  So  it  shall  not  have  relation  to  the  prejudice  of  another. 

So  a  confirmation  shall  not  have  relation  to  the  prejudice  of  another ;  as 
if  a  panoQ  makes  a  lease,  and  afterwards  the  patron  being  bishop  grants 
the  next  sToidance  to  A.  and  it  is  confirmed  by  the  dean  and  chapter,  and 
stftenrards  the  lease  is  by  them  confirmed  the  presentee  of  A.  shall  avoid 
the  /ease,  for  the  grant  to  A.  was  before  the  confirmation  of  the  lease.  R« 
Hob.  7. 

So  the  subsequent  presentee  shall  aroid  it ;  for  being  avoided  by  the  pre^ 
lentee  of  A.  it  shall  be  void  as  to  all  his  successors*     Hob.  7. 

Vide  Chancery,  (2  R.) 

nCONIES. 

Vide  Justices  of  Peace,  (B  48.) 

CONSCIENCE- 

Vide  Chancerv. 

CONSIDERATION. 

To  RAISE    AN    ASSUMPSIT.      Vldo    AcTION    UPON    THE   CaSE    UPON   ASSUMP- 
SIT, (B  1,  Sic.) 

—  AN  USE  BY  BARGAIN  AND  SALE.    Vide   BaROAIN  AND    SaLE,  (B  11.) 

--  ■    ■  BY  COVENANT    TO     STAND     SEISED.      Vide    COVENANT,    (G 

3,  &c.) 
Vide  also  Agreement,  (B  2,  3.) — Chancery,  (2  C  7,  8,  &c,— T»  10. — 
4  D  4,  5.  7.) — Pleader,  (C  62,  &c.)— Uses,  (K  1.) 

CONSIMILI  CASU. 

Vide  DuM  ruiT  infra  ^tatem,  (E). 

CONSISTORY  COURT. 

Vide  Courts,  (N  6.) 
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Vide  Action  upon  tKb  Case  for  a  Conspiracy, — ^Justices  op  Peace, 

(B  107.)— Pleader,  (2  K). 

CONSTABLE. 

Constable.     Vide  Justices  op  Peace,  (B  79. — ^D  7.) — Leet,  (M  5,  &c.) 
HiflH  constable.     Vide  Officer,  (E  2.) 

CONSULTATION. 

Vide  Prohibition,  (K  J,  &c.) 


nCGNTEMPT. 

« 

Vide  Attorney,  (B  13.) — Chancert,  (D  3,  &c..) 

CONTINGENCY. 

Vide  Devise,  (N  29.)— Estates,  (B  16.)— Uses,  (K  6.) 

CONTINUAL,  CLAIM. 

Vide  Claim,  (A  1,  &c.) 

CONTINUANCE. 

Continuance  of  estate.    Vide  Pleader,  (C  66,  &c.) 
— i '    '         OF  parliament.     Vide  Parliament,  (M). 

w"  OP    ACT    OP    PARLIAMENT.       Vide  PARLIAMENT,  (R  2.) 

'.-■    ^'    ■   AND   DISCONTINUANCE    OP    SUIT    OR    PROCESS.       Vide  CoURTS, 

(P  11.)  PleadeK,  (V  1,  &C.—W  1,  &c.) 
Puis  darrien  continuance.     Vide  Abatement,  (I  24.) 

CONTINUANDO. 

y  .       Vide  Pleader,  (3  M  10.) 

« 

CONTRACT. 


Vide  Abatement,  (E  12. — F  8.) — Admiralty,  (E  10,  11.) — Aorkk* 
:ment. — Bargain  and  Sale.— Baron  and  Feme,  (Q). — Dett,  (A  8,  9.) 
— Enfant,  (B  5.) — Idiot,  (D  1,&c.) — ^Merchant,  (E  1,  &c.)— Pleadkr, 
(2  W  1 1 .  43,  &c.)— Trade,  (D  3.)— War,  (B  2.) 
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CONTRA  FORMAM  STATUTL 

Vide  Pleader,  (2  S  10.) 
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COJfTRA  PACEM. 

Vide  Actios  upon  the  Case,  (C  4.) — Pleader,  (3  M  8.>— Prohibi< 

TI0N,(F7.) 

t*]  CONTRIBUTION. 

Vide  Chancery,  (2  I, — 2  S.) 

CONVENT. 

Vide  Ecclesiastical  Persons,  (B  4, 5.) 

CONVENTICLE. 

Vide  Justices  or  Peace,  (B  16*) 

CONVERSION. 

Vide  Action  upon  the  Case  upon  Troveb,  (£• — G  5.) 

CONVEYANCE. 


Vide  Chancery,  (2T1,  Sic.}— (3  M  2,  &c— 4  S  2.) — Discontinu- 
ance, (C  3,  4,  5.) — Garranty,  (D), — Pleader,  (C  37,) — Poiar,  (C  5.) 

CONVICTION. 

Vide  AppealJ(G  9.  16.) — Justices  op  Peace,  (C  1,&c.) 

CONVOCATION. 

(A)  HOW  ASSEMBLED^  p.  148. 

(B)  WHO  OUGHT  TO  ASSEMBLE,  p.  149. 

(C)  THEIR  PRIVILEGES,  p.  149. 

(D)  THE  JURISDICTION,  p.  149. 

(E)  HOW  THEY  MAKE  CANONS,  p.  149. 

(A)  HOW  ASSEMBLED. 

The  convocation  ought  to  be  summoned  only  by  the  king^a  writ. 

By  the  st.  25  H.  8.  16.  it  was  enacted,  that  it  shall  always  be  so  assem- 
bled, and  declared  by  the  clergy  that  it  ought  so  to  be.     4  Inst.  322. 

[*]And  it  cannot  assemble  without  the  king's  licence.     R.  12  Co.  72. 

And  the  convocation  is  under  the  power  and  authority  of  the  king.  Per 
three  J.  21  Ed.  4.  45.  b. 

And,  therefore,  at  every  parliament  from  the  22d  Ed.  3.  there  was  this 
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clause  inserted  in  the  writ  directed  to  eyerr  archbishop  and  bishop,  viz. 
pramunientes  jpriorem  fy  capUulum  {vel  dccanmn  4*  captiulvm)  archidtacono9^ 
totumq  ;  cltTvm  dioceseos  vtstrm^  quod  iidem  prior  {vel  decanvs)  4*  archidia^ 
eoni  in  propriis  person/is^  dictvmqut  capitvlvm  per  vnvm*  idemque  clervs  per 
duos  procurator  eB^  fyc.  intersinU  ^c»  Dugd.  Sum.  233.  235,  &c«  4  Inst*  4. 
Tne  archbishop' of  Canterbury  and  archbishop  of  York  make  their  con- 
▼ocations  and  grants  severally.    31  Ed.  4.  46.  b. 

(B)  WHO  OUGHT  TO  ASSEMBLE. 

In  a  convocation  all  the  clergy  of  the  province  are  present,  tn  person,  or 
by  representation.     4  Inst.  322.     21  Ed.  4.  55. 

The  archbishops  and  bishops  meet  in  the  upper  house ;  the  deans,  arch* 
deacons,  and  proctors  of  the  clergy  in  the  lower.     4  Inst.  322. 

(C)  THE  PRIVILEGES. 

By  the  st.  8  H.  6.  I.  all  the  clergy  called  to  convocation  by  the  king^s 
writ,  their  servants  and  familiars,  shall  enjoy  the  liberty  in  coming,  tarrying, 
and  returning,  as  the  commonalty  called  to  parliament  enjoy. 

(D)  THE  JURISDICTION. 

The- convocation  has  jurisdiction  in  mere  spiritualibus  ;  as  heresy^  schism^ 
&c.     4  Inst.  322.    Vide  Heresy,  (B  1 .) 

To  make  fasting-days,  holy  days,  &c.     21  Ed.  4.  45. 

In  causes  ecclesiastical,  if  the  king  be  concerned,  there  shall  be  an  appeal 
.to  the  upper  house  of  convocation.  4  Inst.  339,  340.  Vide  Prerogative, 
(D  15-) 

But  the  convocation  has  no  power  to  bind  the  temporalty,  but  only  th^ 
spiritualty.     21  Ed.  4.  45. 

(E)  HOW  THEY  MAKE  CANONS. 

By  the  st.  25  H.  8.  1 9.  the  clei^  shall  not  attempt,  claim,  &c.  nor  enact 
or  execute,  any  canons,  &c.  in  their  convocation,  unless  they  have  the  king's 
licence  to  make  and  execute  them,  on  pain  of  fine  and  imprisonment.  Vide 
Canons. 

And,  therefore,  though  they  be  assembled  in  convocation  by  the  king's 
licence,  they  cannot  afterwards  confer  to  make  canons,  &c.  without  a  special 
licence  for  such  purpose.     R.  12  Co.  72. 

So  after  csmons  are  made  in  convocation  by  the  king's  licence,  they  can- 
not be  executed  before  the  royal  as&ent  to  them.     R.  12  Co.  72. 

[*]  CONUSANCE. 

Vide  Fink,  (E  9,  &c.) — Pleader,  (3  K  14,  &c.) — Statute  Staple. 
Conusance  or  pleas.     Vide  Courts,  (P  2,  &.c.) 
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COPYHOLD. 

(A)  COPYHOLDER. 

(A  1.)  Who  is.  p.  154. 

(A  2.)  What  estate  he  has.  p.  154< 

(B)  COPYHOLD,  WHAT. 

(B  1.)  Ought  to  be  time  out  of  nund.  p<  155. 
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(B  2.)  Witiim  a  manor,  p.  155. 
(B  3.)  Always  demisable,  p.  156. 

(C  1.)  WHAT  TENEMENTS  ARE  GRANT  ABLE  BY  COPY*  p.  t57i 

(C  2.)  How  granted,  p.  157. 

(G  3.)  What  lord  may  grant— 'Dmittttw  pto  iem^t. 
p.  157. 

(C  4.)  By  wrong,  &c.  p.  159. 

(C  5.)  What  steward  may  grant,  p.  159. 

(G6.)  By  what  words,  p.  160. 

(C  7.)  What  estate.— In  fee.  p.  160. 

(G  8.)  In  tail.  p.  160. 

(G  9.)  Etate-tail,  how  barred,  p.  161. 

(G  10.)  For  life,  &c.  p.  162. 

(G  11.)  In  remainder,  p.  163. 

(G  12.)  Reversion,  p.  163. 

(D  1.)  DESCENT  OF  A  COPYHOLD,  p.  16S. 

(D  2.)  What  an  heir  may  do  before  admittance,  p.  164« 

(E)  WHAT  COLLATERAL  QUALITIES  A  COPYHOLD  SHALL 

HAVE.  p.  164. 

(Fj  S  URRENDER  OP  A  COPYHOLD. 

(Fl.)  In  court,  p.  166. 

(F  2.)  Out  of  court.— 4o  the  lord.  p.  166. 

(F  3.)  To  the  steward,  p.  166. 

(F  4.)  To  tenants,  &c.  p.  166. 

(F  5.)  By  attorney,  p.  167. 

[*](F  6.)  By  what  words,  p.  167. 

(F  7.)  By  what  persons,  p.  169. 

(F  8.)  To  what  use.  p.  170. 

(F  9.)  To  the  use  of  a  will.  p.  171 . 
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(F  16.)  Presentment  of  a  surrender,  p.  172. 

(F  IL)  In  whom  the  estate  is  till  presentment,  p.  173. 

(F  12.)  When  a  surrender  may  be  revoked,  p.  17S. 

(F  13.)  When  not.    p.  173. 

(F  14.)  How  a  surrender  operates,  p.  174. 

(G)  ADMITTANCE. 

(G  1.)  What  may  be  done  before  admittance,  p.  176. 

(G  2.)  When  necessary,  p.  176. 

(G  3.)  When  not.  p.  177. 

(G  4.)  What  shall  be  an  admittance,  p.  178. 

(G  5.)  When  it  shall  be.  p.  178. 

(  G  6.)  By  whom  it  shall  be.  p.  178. 

(G  7.)  In  what  place,  p.  179. 

(G  8.)  By  attorney,  p.  179. 

(G  9.)  How  it  shall  be  made.  p.  179. 

(G  10.)  The  lord  compellable  to  admit,  p.  180. 

(Gil.)  Of  what  effect  it  shall  be.  p.  180. 

(H)  FINE. 

(H  1.)  When  due  p.  181 . 

(H  2.)  When  to  be  set,  and  how.  p.  182. 

(H  3.)  Fine  certain,  p.  183. 

(H  4.)  Fine  uncertain,  p.  183. 

(H5.)  When  it  shall  be  paid.  p.  184. 

(H  6.)  Remedy  for  a  fine.— By  action,  p.  184. 

(H  7.)  By  seizure  as  forfeited,  p.  185. 

(II.)  A  COPYHOLDER  SHALL  ALIEN  ONLY  BY  SURRENDER, 
p.  186. 

(I  2  J)  But  a  defect  of  the  roll  shall  be  amended,  p.  187. 
(K)  WHAT  A  COPYHOLDER  SHALL  DO  BY  CUSTOM. 

(K  I.)  Shall  be  tenant  by  the  ciulesy.  p.  187. 
(K  2)  Shall  have  dower,  p.  187. 
(K  3.)  Shall  make  leases,  p.  189. 

(K  4.)  Copyhold  shall  descend  contrary  to  the  rules  of 

the  common  law.  p.  191. 
(K  6  )  The  lord  shall  appoint  a  guardian,  p.  192» 
(K  6.)  Copyholder  shall  have  common,  p.  192. 
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(K  7.)  ShaU  take  trees,  p.  193. 

(K  8.)  Shall  render  his  services,  p.  194. 

[*](K  9.)  Fealty,  p.  194. 

(K  10.)  Rent.  p.  195. 

(Kll.)  Relief,  p.  195. 

(K12.)  What  remedy  for  rent.  p.  196. 

(K  13.)  Suit  of  court. — ^By  a  copyholder,  p.  166. 

(K  14.)  By  a  freeholder,  p.  196. 

(K  15.)  By  attorney,  p.  197. 

(K  16.)  Suit  real.  p.  197. 

(K  17.)  Remedy  for  suit.  p.  198. 

(K  18.)  Heriot.— What  it  is.  p.  199. 

(K  19.)  Heriot  service. — When  due.  p.  199. 

(K  20.)  How  recovered. — By  seizure,  p.  199. 
(K21.)  By  distress,  p.  200, 

(K22,)  By  action,  p.  201. 

(K  23.)  Heriot  custom.— When  due.  p.  201. 

*  (K  24.)  When  not.  p.  202. 

(K  25.)  How  it  shall  be  recovered. — ^By  seizure,  p.  903; 

(K  26.)  By  action,  p.  203. 

(K  27.)  To  what  lord  it  sha^  be  paid.  p.  209. 

(L)  COPYHOLD,  HOW  DESTROYED,  p.  203. 
(M)  COPYHOLD,  HOW  FORFEITED. 

(M  1.)  By  treason  or  felony,  p.  205, 

(M2.)  By  alienation,  p.  206. 

(M  3.)  By  waste,  p.  206. 

(M  4.)  By  denying  services,  fines,  &c.  p.  207. 

(M  5.)  What  estate  shall  be  forfeited,  p.  209. 

(M  6.)  Who  shall  have  advantage  of  the  forfeiture,  p. 

210. 
(M  7.)  When  a  presentment  is  not  necessary,  p.  211. 
(M8.)  Dbpensation;  what  shall  be.  p.  212. 

(N)  COPYHOLD,  WHEN  BOUND  BY  A  STATUTE,  p.  313, 

(0)  WHEN  NOT.  p.  214. 

(P)  COPYHOLDER ;  HOW  IMPLEADED. 

(Pi.)  In  the  lord's  court,  p.  215, 
(P2.)  La  chancery,  p.  ?15. 
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(P  3.)  At  common  law.  p.  216. 
(P4.)  Pleading  of  copyhold,  p.  217, 

(Q)  MANOR. 

(Q  1.)  What  shaU  be.  p.  218, 

(Q  2.)  What  is  parcel  of  a  manor,  p.  219. 

(Q  3.)  What  is  not  a  manor,  p.  219. 

(Q  4.)  What  is  a  severance  of  a  manor,  p.  219. 

(Q  5.)  Manor,  how  destroyed,  p.  220, 

(Q  6.)  How  revived,  p.  220. 

(Q  7.)  How  it  shall  be  pleaded,  p.  220. 

p](R  1.)  COURT-BARON,  p.  220. 

(R  2.)  Customary  court,  p.  221. 

(R  3.)  Who  shall  be  judge,  p.  221, 

(R  4.)  In  what  place  it  shall  be  held,  p,  221. 

(R  5.)  Steward.- — How  retained,  p.  222, 

(R  6.)  The  duty  of  the  steward,  p.  222. 

(R  7.)  The  form  of  holding  the  court. — Precept  for  it, 

p.  222. 

(R  6.)  Stile  of  the  court,  p.  222, 

(R  9.)  Proclamation,  p.  223. 


(R  10. 
(R  11. 
(R  12. 
(R  13. 

(R  14. 
(R  15. 
(R  16. 
(R  17. 
(R  18. 
(R  19. 


Essoigns,  &c.  p.  223, 
Enquest  p.  223, 
Charge,  p.  223. 

Jurisdiction.-T-In  actions  personal.    When  al- 
lowed, p.  223. 

When  not.  p.  224. 

In  actions  for  land  freehold,  p.  224, 

Copyhold,  p.  225. 

Trial,  p.  225. 

Execution. — ^In  personal  actions,  p,  225, 
In  real,  p,  226. 

(S)  CUSTOjyi ;  THE  NATURE  OF  IT. 

(Si.)  Must  be  alleged  in  a  particular  place,  p,  226. 

(S  2.)  Must  be  time  out  of  mind.  p.  226, 

(S  3.)  Must  be  reasonable.— What  shall  be  so.  p,  227. 

(S  4.)  Though  contrary  to  a  rule  of  law.  p.  227. 

(S  5.)  Though  coiitrary  to  a  statute,  p,  227, 
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(S  6.)  If  for  a  common  benefit,  though  it  tends  to  a  par- 
ticular prejudice,  p.  227, 

(S  7.)  If  it  may  have  had  reasonable  commencement,  p. 

228. 
(S  8.)  Thoughtherightof  another  be  restrained,  p.  288. 
(S  9.)  If  in  general  words,  p.  229. 

(S  10.)  What  is  not  reasonable. — ^If  it  cannot  have  had  a 
reasonable  commencement,  p.  229. 

(S  11.)  If  contrary  to  the  law  of  God.  p.  229. 

(S  12.)  Or  contrary  to  the  Iqng's  prerogative,  p.  229. 

(S  13.)  If  it  be  to  a  general  prejudice,  for  the  advantage 

of  a  particular  person,  p.  229. 

(S  14.)  Or  to  the  prejudice  of  any,  where  there  is  not 

an  equal  prejudice  or  advantage  to  others,  p, 
230. 

(S  15.)  If  the  custom  be,  that  any  one  shall  be  judge  for 
himself,  p.  230. 

[*](S  16.)  If  it  be  against  common  right,  p.  230. 

(S  17.)  Or  agamst  a  prescriptive  right,  p.  231. 

(S  18.)  If  it  imports  a  loss  on  one  side,  without  a  benefit 
m  consideration,  p.  231. 

(S  19.)  Must  be  certain,  p.  231. 

(S  20.)  Custom,  how  destroyed,  p.  332. 

(A)  COPYHOLDER. 

(A  1.)  Who  is. 

A  copyholder  is  one,  who  withio  a  manor,  in  which  there  is  a  custom 
lime  whereof,  &c.  for  such  tenure,  holds  lands  or  tenements  to  him  and  hit 
beirs,  in  tail,  or  for  life,  &c.  at  the  will  of  the  lord,  according  to  the  custom 
of  the  manor.     Co.  L.  58.     Lit.  s.  73. 

And  he  is  called  a  copyholder,  because  he  holds  his  land  by  copy  of  court 
roll  of  the  same  manor.     Co.  L.  58.  a. 

Of  ancient  times  they  were  called  tenants  in  vjllenage,  or  by  base  tenure, 
becausciheybeldgcnerally  by  villein  service.  F.  N.  R  12.  Co.  L.  58. 
a.  62.     2  Brown.  77.     [Dougl.  724.  4.  2.  contra.] 

Bat  they  are  called  copyholders,  1  H.  5.  11. 

Tenants  by  the  verge,  1 4  H.  434.     Lit.  s.  78, 

Tenants  by  roll  at  the  will  of  the  lord,  42  Ed.  3.  25. 

Customary  tenants,  by  the  st.  4  Ed.  1 .  extent,  manerii. 

After  tenants,  2  Rol.  236. 

[Formerly  copyhold  estates  were  mere  tenancies  at  will,  a  middle  estate 
between  freeholders  and  villeins  ;  but  by  length  of  time,  they  acquired  sta- 
bility by  custom.     1  Burr.  1543.] 

(A  2.)  What  estate  he  has. 

Though  a  copyholder  has  an  estate  at  the  will  of  the  lord,  yet  it  is  accord- 
ing to  the  custom  of  the  manor.     4  Co.  21. 
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And  therefore  the  lord  cannot  oust  him,  if  he  observes  the  eustoms  of  the 
manor.  Co.  L.  60.  b.  63.  b.  63.  2  Co.  17.  a.  R.  4  Co.  21.  b.  24.  b.  24. 
Cro.  El.  103.     1  Rol.  510.  I.  25. 

And  if  he  be  ousted  contrary  to  the  custom,  he  shall  not  only  sue  by  peti- 
tion to  the  lord,  but  may  have  trespass  a^inst  him.  Co.  L.  60.  b.  62*  b« 
Per  Danby,  7  Ed.  4.  19.     Per  Brian,  21  Ed.  4.  80.  Dal.  62. 

So  the  lord  cannot  do  any  act  to  determine  his  interest ;  and  therefore,  if 
the  king  being  lord  of  a  manor  grants  land  by  copy,  and  afterwards  gcants 
the  fee  of  the  same  land  by  patent ;  the  interest  of  the  copyholder  is  not  de- 
stroyed.    R.  2  Co.  17.  a.  Lane.     R.  4  Co.  24.  b.  Murrel. 

So,  if  the  lord  of  a  manor,  in  which  by  custom  the  wife  of  a  copyholder 
shall  have  dower  without  other  admittance,  grants  the  freehold  of  a  copy- 
hold to  A.  for  the  life  of  the  copyholder,  .and  afterwards  to  the  copyholder 
himself  in  fee :  the  estate  of  the  wife  is  not  destroyed,  because  the  copyhol- 
der continued  his  copyhold  interest  for  his  life.  K.  Hob.  181.  1  Rol.  510. 
1.40.     R.  2  Cro.  126. 

But  a  copyholder  has  no  estate  of  freehold ;  for  that  remains  in  the  lord. 
Lit.  8.  81.     2  Inst.  325. 

[♦3(B)  COPYHOLD,  WHAT. 
(B  1.)  Ought  to  be  time  out  of  mind. 

A  copyhold  ought  to  be  time  whereof,  &c.  for  it  cannot  begin  at  this  day. 
Co.  L.  58.  b.  (r) 

And,  therefore,  if  the  lord  grants  land  by  copy,  which  has  not  been  so 
granted  before,  it  is  no  copyhold.     R.  1  Leo.  56. 

Though  it  continues  in  grant  by  copy  for  forty-seven  years.  R.  3  Leo. 
107. 

And,  if  the  lord  afterwards  grants  it  by  copy  for  a  further  term  of  years ; 
he  may  enter  as  upon  a  tenant  at  will.     R.  3  Leo.  108.  {s) 

But  a  continuance  in  grant  by  copy  for  fifty  or  sixty  years,  fixes  a  cus- 
tomary interest,  if  it  be  without  interruption.     Semb.  3  Leo.  107. 

Yet  where  a  grant  was  10  H.  8.  and  the  lord  entered  23  H.  8.  for  a  for- 
feiture, and  afterwards  it  continued  in  grant  by  copy  till  8  Eliz. ;  that  was 
an  interruption,  and  it  shall  be  computed  in  grant  by  copy  only  from  33 
H.  8.  which  being  but  forty-seven  years  will  not  fix  a  customary  interest* 
R.  3  Leo.  107.(0 

(B  2.)  Within  a  manor. 

It  ought  to  be  parcel  of  a  manor,  or  within  a  manor.     Co.  L.  58.  b. 


(r)  A  copyhold  cannot  be  created  at  this  day,  either  by  act  of  the  party,  or  by  oper^ 
ation  of  law,  since  neither  can  annex  to  the  land  that  immemorial  custom  which  is  the  es- 
sence of  a  copyhold.  1  T.  R.466.  If  it  coald  be  created  by  act  of  parliament,  it  must 
be  in  this  way;  the  act  would  estop  every  one  from  questioning  that  the  land  had  beea 
copyhold  time  oat  of  mind.     2  T.  li.  415. 

\s)  The  lord,  when  warranted  by  custom,  may  grant  the  waste  of  the  manor  as  copyhold, 
and  thereby  effectually  create  a  new  copyhold  tenure.     3B.ti?,  346. 

(/)  A  grant  of  parcel  of  the  waste  of  a  manor  to  a  copyholder  and  his  heirs,  by  way  of 
increase  to  his  copyhold  tenement,  to  be  held  of  the  lord  at  his  will,  subject  to  the  sam^ 
services,  &c.  with  the  copyhold,  and  for  which  the  grantee  paid  a  fine  to  the  lord,  and 
fees  to  the  steward,  will  opei^fe  neither. — 1.  As  the  grant  of  a  copyhold  ;  2.  Nor  as  free- 
hold of  inheritance.  1 .  Not  of  a  copyhold,  because  without  a  special '  custom  copyhold 
cannot  be  created  at  this  day.  2.  Nor  of  a  freehold  inheritance,  since  that  can  only-  be^ 
created  by  feoffment,  lease  and  felease,  &c.    2  M .  &  S.  504. 
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But  it  it  not  necessary  that  it  continue  parcel  of  the  manor;  for  if  the 
lord  grants  the  inheritance  of  all  the  copyholds  within  his  manor,  whereby 
they  are  severed  from  the  manor,  yet  the  copyholds  remain.  R.  4  Co.  26. 
K    Cro.  El.  103. 

And  the  grantee  shall  hold  customary  courts,  and  take  surrenders,  and 
grant  by  copV)  though  he  cannot  bold  a  court-baron.  R.  4  Co.  26.  Ir.  But 
lemb.  cent.  Cro.  El.  103. 

So,  if  the  lord  demises  the  freehold  of  all  the  copyholds  within  his  manor 
for  2000  years;  the  copjholds  remain,  and  the  lessee  shall  hold  customary 
courts,  &c.     R.  4  Co.  26.  b.  Neale.     Cro.  El.  395. 

So,  if  the  lord  grants  the  inheritance  of  one  copyhold,  it  remains  copy- 
bold,  and  shall  pay  rents,  heriots,  and  other  services  to  the  feoffee,  and 
shall  be  subject  to  forfeiture  for  alienation,  waste,  &c.  as  before.  R.  4 
Co.  24.  b.  25.     Murrel.     R.  2  Leo.  208. 

Yet  the  feoffee  cannot  hold  a  court,  take  a  surrender,  or  make  an  admit- 
tance.    R.  4  Co.  25. 

i*3And  the  copyholder  has  no  way  to  sell,  but  by  a  decree  in  Chancery. 
o.  25. 

Or,  be  may  surrender  to  the  use  of  the  same  feoffee.  Per  Fenner,  Cro. 
EI.  352. 

(B  3.)  Always  demisable. 

So,  a  eopyhold  ought  to  be  at  all  times  demised,  or  demisable,  by  eopy. 
Co.  L.  58.  b.  [2  Term  Rep.  415v  705.]  Vide  post,  (L). 

But  it  is  sufficient  if  it  be  demisable,  though  it  was  not  always  demised. 
Ibid. 

Tbongh  leased  at  will  only.     4  Co.  31. 

And  therefore,  if  the  lord  holds  a  hopyhold,  which  escheated  to  him,  in 
his  hands  for  many  years,he  may  afterwards  demise  it  by  copy.  Co.  L.  58. 
b.  4  Co.  31.  a.  R.  Cro.  El.  699.     1  Rol.  498.  1.  40. 

So,  if  it  comes  into  his  hands  by  any  other  means.     4  Co.  31.  a.  French. 

And  bis  heir,  or  assignee,  may  afterwards  re-grant  it  by  copy.  4  Co. 
31.  a. 

So,  if  a  copyholder  takes  a  lease,  or  other  estate  of  the  manor  or  of  his 
copyhold,  whereby  his  copyhold  is  destroyed,  yet  the  land  may  afterwards 
be  granted  by  copy ;  for  it  was  always  demisable.  Ag.  4  Co.  31.  b.  Say. 
70.     (Vide  1  Rol.  498. 1. 30.     Semb.  cont.) 

So,  if  the  lord,  after  a  copyhold  escheats,  &c.  demises  the  manor,  and 
the  escheated  tenement  by  express  words,  yet  it  may  afterwards  be  granted 
by  copy ;  for  the  demise  of  the  manor  includes  the  escheated  copyhold 
as  parcel  of  the  demesnes,  and  the  naming  of  it  signifies  nothing.  R.  Cro. 
Car.  521.  Vide  Jon.  449.     (Semb.  cont.) 

But,  if  the  lord  leases  such  copyhold  for  life,  or  years,  or  conveys  it  for 
any  other  estate  (except  at  will)  by  deed,  or  without  deed,  it  cannot  after- 
wards be  re-granted  by  copy ;  for  it  was  not  always  demisable.  R.  4  Co. 
31.  a.     Vide  post,  (L). 

So,  if  he  makes  a  feofiboent,  and  afterwards  enters'^for  a  condition  broken. 
4Co.  3l.a. 

So,  if  the  wife  of  a  lord  has  been  endowed  of  it.     Ibid. 

Or,  it  has  been  extended  upon  a  statute,  er  recognizance  acknowledged 
by  the  lord.     Ibid. 
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So,  if  the  king,  being  lord,  bj  letters  patents  grants  an  escheated  copyhold, 
&c.  not  knowing  of  it,  though  he  was  deceived.  1  Rol.  498,  1.  30.  Jon. 
449.     Cont.  2  Dan.  176.     R.  cont.  2  Rol.  197. 1.  5.     Vide  post,  (L). 

So,  if  the  lord  grants  land  to  a  copyholder,  by  bill  under  his  hand,  for  his 
life.     1  And.  199. 

Yet,  if  by  a  tortious  act  it  has  been  sometimes  not  demisable,  when  such 
act  is  avoided,  it  may  be  re-granted  by  copy  :  as,  if  a  copyholder  be  ousted 
and  the  lord  disseised,  and  there  be  a  desoent  after  the  disseisin,  yet  after 
recontinuance,  it  may  be  granted  by  copy.     4  Co.  31.  a. 

So,  if  a  copyhold  has  been  recovered  by  a -false  verdict,  or  an  erroneous 
judgment.     Ibid. 

So,  if  a  husband  seised  of  a  manor  in  right  of  his  wife  grants  by  indenture 
an  escheated  copyhold,  &c.  the  wife  after  his  death  may  re-grant  it  by  copy. 
Per  two  J.  Cro.  El.  459.     2  Rol.  271.  1.  25. 

[*]So,  if  tenant  for  life  leases  by  indenture,  the  reversion  may  be  regrant- 
cd.     Per  two  J.  Cro.  EL  459.     2  Rol.  271.  1.  20. 

Or,  if  tenant  in  tail  leases.     2  Rol.  271. 1.  24. 

Or,  lessee  for  years  of  a  copyhold.     2  Rol.  271. 1.  15. 

(C  1.)  WHAT  TENEMENTS  ARE  GRANT  ABLE  BY  COPY. 

A  manor  may  be  granted  by  copy.  Co.  L.  58.  b.  R.  11  Co.  17.  b.  Ne- 
yil.     2  Cro.  327.  260.     Yel.  191. 

So,  all  lands  and  tenements  within  the  manor.     Co.  L.  58.  b. 

So',  the  herbage  and  vestura  terra.     Co.  L.  58.  b.     R,  4  Co.  30.  b.  Hoe. 

Tonsura  terras.     Per  Gawdy.     1  Rol.  498.  1.  15. 

So,  tithes  ;  for  they  may  be  parcel  of  a  manor,  as  well  as  a  rent-charge. 
Dub.  Cro.  El.  814.  R.  Cro.  El.  413.  Per  Rol.  1  Rol.  498.  1.  10.  Mo. 
355. 

So,  underwood  without  the  soil.  R.  4  Co.  30.  Hoe.  Co.  L.  58.  b.  Cro. 
El.  413.     Mo.  355. 

And  the  lord  cannot  take  underwood  there  in  common.  R.  Cro.  El.  413. 
Mo.  355. 

So,  a  mill.     R.  4  Leo.  241. 

So,  every  thing  that  concerns  lands  and  tenements :  as,  a  fair  appendant 
to  a  manor.     Co.  L.  58.  b.  Mo.  355. 

And  a  market.     Cro.  El.  413.     Mo.  355. 

And  a  fishery.     Mo.  355. 

And  common.     D.  Cro.  El.  814. 

But  where  a  manor  is  granted  by  cony,  it. cannot  have  freeholders,  or  a 
court-baron,  but  a  customary  court  for  the  admission  of  copyholders.  R.  2 
Cro.  260.     Adm.  2  Cro.  327. 

Nor  shall  have  forfeiture  of  the  tenements.     2  Cro.  260. 

Nor  hold  plea  in  writ  of  right.     Ibid. 

(C  2.)  How  granted. 

If  the  lord  grants  a  copyhold  upon  a  surrender,  he  ought  to  grant  it  ac- 
cording to  the  intent  of  the  surrender. 

And  he  cannot  increase  the  rent  or  services,  or  add  a  condition*  2  Rol. 
236. 

But  where  a  copyhold  comes  to  the  lord  by  escheat,  forfeiture,  &c«  he 
may  grant  it  de  novo  by  copy,  rendering  a  greater  rent.     2  Rol.  236. 
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(C  3.)  What  lord  may  grant. — Dominus  pro  tempore. 

Eveij  one  having  a  lawful  interest  in  a  manor,  may  make  voluntary  grants 
of  copyholds  escheated,  or  come  to  his  hands,  as  well  as  admittances,  ren- 
dering the  ancient  rents  and  services^ which  bind  him  who  has  tha  inheri- 
tance.    4  Co.  23.  b.     Co.  L.  58.  b.     Mo.  1 1 2. 

As,  tenant  in  fee  or  tail.     4  Co.  23.  b. 

Tenant  for  Hfe..    R.  4  Co.  23.  b. 

Tenant  by  curtesy.     4  Co.  23.  b. 

Tenant  in  dower.     Ibid. 

Tenant  by  statute-merchant,  staple,  or  elegit.  4  Co.  23.  b.  Co.  L. 
58.  b. 

Tenant  for  years.     4  Co.  23.  b.     Co.  L.  58.  b.     R.  Mod.  Ca.  63. 

[*JGuardian  in  chivalry,  or  socage.     4  Co.  23.  b.     Co.  L.  58.  b.     R 
Ow.  115.     2  Cro.  55.  98.     1  Rol.  499.  1.  23.     Godb.  143. 

Tenant  at  will  of  a  manor ;  for  the  copyholder  is  in  by  the  custom,  with- 
out regard  to  the  person,  or  estate,  of  the  lord.  4  Co.  23.  b.  Co.  L.  58.  b. 
Agr.  6  Co.  60.  b. 

r  eoffee  upon  condition  may  make  voluntary  grants,  which  stand  after  the 
condition  broken.     R.  4Co.  24.  a. 

So,  grants  by  a  bishop  bind  his  successor,  and  the  king  when  the  tempo* 
ralties  are  in  his  band.     4  Co.  21.  23.  b. 

So,  grants  by  a  prebendary,  parson,  &c.  bind  for  ever.     4  Co.  23.  b. 

So,  if  the  lord  takes  a  wife,  who  is  entitled  to  dower  by  the  marriage,  and 
afterwards  makes  a  voluntary  grant ;  this  binds  the  wife  after  the  death  of 
her  husband.  R.  4  Co.  24.  a.  R.  8  Co.  63.  b.  cont.  Mo.  94.  R.  ace. 
Mo.  812. 

So,  if  an  infant  makes  voluntary  grants,  they  bind  forever.     4  Co.  23.  b. 

Or  an  idiot,  or  non  compos.     Ibid. 

So,  a  lunatic  by  his  steward.     2  Dan.  178. 

So,  when  a  reversion  is  demisable  by  copy,  tenant  in  dower  may  grant  it 
by  copy,  as  well  as  the  possession ;  and  the  grant  binds  the  heir.  K.  1  Rol. 
499. 1.  20.     Cro.  El.  662. 

So,  every  other  particular  tenant  of  a  manor.  R.  Mo.  147.  Cro.  El. 
662.     Godb.  143. 

And  the  grant  is  good,  though  the  reversion  does  not  fall  in  possession 
during  the  estate  of  the  lord  who  made  the  grant.  Cont.  per  all  the  judges 
eicepttwo.  Mo.  95.  Ace.  per  two  J.  Cro.  El.  662.  R.  2  Rol.  41.  1.  12. 
2  Co.  99.     R.  1  Rol.  449.  1.  20. 

And  if  a  copyholder  by  custom  has  estovers,  common,  &c.  appurtenant 
to  his  copyhold,  and  the  lessee  for  years,  &c.  excepting  wood,  waste,  &c. 
whereby  they  are  severed  from  the  manor,  makes  a  voluntary  grant,  the 
grantee  shall  have  common,  estovers,  &c.  as  before  \  for  he  is  not  in  by  the 
lord,  but  paramount.     R.  8  Co.  Q'i.     Mo.  812. 

But  tenant  at  will  of  a  manor  cannot  grant  a  copyholder  licence  to  alien 
for  year?.     R.  8  Jac.  1  Rol.  511.  I.  10. 

And  if  tenant  for  life  of  a  manor  grants  a  licence  to  alien  for  years,  it  de- 
termines at  his  death.     R.  1  Rol.  511.  I.  15. 

So,  if  an  husband  is  seised  in  right  of  his  wife,  the  wife  ought  to  join  in  the 
grant.     2  Cro.  99. 

So,  if  a  copyhold  comes  to  the  lord  by  forfeiture,  escheat,  &c»  and  he 
binds  himself  in  a  statute,  and  afterwards  re-grants  the  copyhold,  it  shall  be 
liable  to  the  statute.     R.  Mo.  94.     1  Lc0.  4. 
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So,  if  the  lord  grants  a  rent-charge,  and  afterwards  re-grants  a  copjhold, 
it  shall  be  liable  to  the  rent.     R.  2  Leo.  1 52.     3  Leo.  59. 

So,  if  the  lord  grants  a  rent-charge,  and  afterwards  a  copyhold  escheats, 
&d.  and  the  lord  re-grants  it,  it  shall  be  liable  to  the  rent.  R.  Dy.  270.  b. 
R.  cont.  2  Brownl.  208. 

But  if  a  copyholder  surrenders  to  the  lord,  to  the  use  of  A.,  and  the  lord 
admits  him  ;  A.  shall  not  be  liable  to  the  statute  or  charge  of  the  lord.  R. 
>  Leo.  4.     Dy.  270.  b. 

(C  4.)  By  wrong,  &c. 

So  tenant  of  a  manor  by  wrong,  or  defeasible  title,  may  make  an  admit- 
tance upon  a  surrender,  which  will  bind  him  who  has  the  right  ;  [*]for  this 
is  a  lawful  act,  to  which  he  is  compellable  in  equity  ;  as,  a  disseisor,  abator, 
or  intruder.     4  Co.  24.  a.     Co.  L.  58.  b. 

Feoffee  of  a  disseisor.     4  Co.  24.  a. 

Tenant  by  sufferance.     R.  4  Co.  24.     2  Leo.  46,  7. 

Devisee,  though  afterwards  the  devisor  be  found  non  compos.  Per  Pop- 
ham,  Ow.  28.     R.  2  Leo.  46,  7. 

Though  a  surrender  be  to  the  disseisor  ut  dominus  faciat  voluntatem  stiam, 
whereupon  he  grants  it  to  A.  in  tail  according  to  the  intent  of  the  surrender* 
Q.  1  Rol.  503. 1.  25. 

But  a  lord  by  defeasible  title  cannot  make  voluntary  grants  to  bind  him 
who  has  the  right.  Co.  L.  58.  b.  4  Co.  23.  b.  Ow.  28.  R.  4  Co.  24* 
a.     Rous.  Mo.  236. 

So,  he  cannot  admit  to  a  greater  estate  upon  a  surrender  than  the  surreB- 
derer  can  give  ;  and  therefore  if  tenant  for  life,  or  in  tail,  surrendei-s  to  a 
disseisor  tor  the  use  of  A.  for  life,  or  in  tail,  and  the  disseisor  admits  accord* 
ingly,  this  does  not  bind  the  disseisee.     1  Rol.  503.  1.  27. 

.  So,  he  cannot  accept  a  surrender  to  the  use  of  himself,  but  such  surrender 
will  be  void ;  as,  an  executor  de  son  tort  cannot  retain  for  his  own  debt.  R. 
2  Jon.  153.     1  Vcat.  359.     2  Mod.  287. 

And  if  a  lord,  who  has  a  defeasible  title,  makes  a  voluntary  grant,  entry  or 
recovery  of  the  manor  by  the  disseisee  avoids  it.     R.  Poph.  71. 

So,  if  a  devisee  for  payment  of  debts  makes  a  grant,  and  the  wife  is  en- 
dowed of  the  third  part  of  the  manor,  and  this  copyhold  is  assigned  for  her 
third,  she  shall  avoid  the  grant.     R.  Dy.  251.  a. 

(C  5.)  What  steward  may  grant. 

A  grant  by  any  steward,  who  has  colour  of  title,  is  good  ;  and  therefore, 
if  two  are  joint  stewards  of  a  manor  by  patent,  and  one  of  them  holds  a  court 
and  makes  grants,  it  is  sufficient.     R.  Mo.  112. 

So,  if  the  clerk  of  a  steward  holds  a  court,  and  makes  grants ;  for  the  ten- 
ants cannot  examine  his  authority,  neither  need  he  give  them  an  account  of 
it.     Ibid. 

So,  if  there  be  a  steward  ad  exeqnend'^  per  se  aut  depui'^^  and  he  makes  a 
deputy  »ro  hac  vice.     R.  Cro.  El.  48. 

So,  if  a  deputv  of  a  steward  deputes  another,  who  holds  courts  and  makes 
grants ;  though  he  has  no  title,  for  a  deputy  cannot  make  a  deputy.  R.  in 
B.  R.  12  W.  3.  inter  Parker  and  Keck.  R.  1  Leo.  2&8.  Vide  Salk.  95. 
Comyns's  R6p.  84. 

So,  if  a  depaty,  to  take  a  surrender  to  A.  in  fee,  takes  surrenders,  whicH 
arc  not  pursuant  to  his  authority :  yet  it  is  sufficient.     R.'l  Leo.  289. 
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So,  if  a  deputation  be  to  take  a  surrender  to  A.  in  fee,  and  he  takes  a  con- 
ditional surrender,  it  is  sufficient,     R.  1  Leo.  289.     Adm.  Cro.  El.  48. 

But  a  grant  by  a  steward,  contrary  to  the  command  of  the  lord,  is  void. 
PerPoph.  Cro.  EI.  699. 

Or,  by  less  services.     Cro.  El.  699. 

Yet  a  grant  by  the  king's  steward  of  a  copyhold  escheated,  without  war* 
rant,  is  good,  though  not  agreeable  to  his  duty.     R.  4  Co.  30.  a. 

[*](C6.)  By  what  words. 

A  grant  to  A.  habendum  to  him  and  his  wife,  is  void  to  th6  wife,  she  being 
named  only  after  the  habendum.     R.  1  Rol.  67. 1.  45.     Vide  post,  (F  6.) 

So,  a  grant  to  A.  habendum  to  him,  his  wife,  and  son,  is  void  to  the  wife 
and  son.     R.  2  Rol.  68.  1.  10. 

So,  a  grant  to  A.  and  his  son,  who  has  several  sons,  is  void  for  unceFtain-* 
tj.    R.  2  Cro.  374. 

Otherwise,  if  it  be  averred  that  A.  had  but  one  son.     R.  2  Cro.  374, 

(C  7.)  What  estate. — In  fee. 

The  lord  may  grant  a  copyhold  to  hold  to  a  man  and  bis  heirs  in  fee-sim* 
pie.     Lit.  s.  73. 

Soj  a  copyhold  may  be  granted  to  A.  and  his  heirs,  upon  condition,  that 
he  pay  JOO?.,  to  B.,  and  if  he  does  not  pay,  to  B.  and  his  heirs.  Per  Beau* 
moot,  Cro.  El.  361.     Semb.  1  Rol.  137.  254. 

So,  it  may  be  granted  to  several  and  their  heirs,  by  which  they  are  joint* 
tenants. 

And  if  it  be  granted  to  four  and  their  heirs,  equally  to  be  divided,  they  are 
joiat  tenants,  and  not  tenants  in  common.  Per  Holt,  but  two  J.  cont.  in 
B.R.  inter  Fisher  and  Wigg,  T-  13  W,  3,  Vide  Sal.  391.  (Comyns'n 
Rep.  88.) 

(C  8.)  In  taU. 

So,  by  custom,  co-operating  with  the  st.  W.  2.  1.  de  donis^  a  copyhold 
may  be  granted  in  tail.  Lit.  s«  73.  Co.  L.  60.  a.  b.  Adm.  1  Sid.  31 4,  R, 
3  Co.  8.  Mo.  128.  Per  two  J.  Poph.  34,  35.  R.  Poph.  128.  Semb.  J 
Rol.  48.     R.  Cart.  22.     D.  2  Brow.  77.  44.     R.  1  Rol.  838.  1.  20.  (w) 

And  if  a  custom  allows  a  grant  to  a  man  and  his  heirs,  it  warrants  also  a 
grant  to  him  and  the  heirs  of  his  body.  R.  4.  23.  Gravenor.  Co.  L.  52, 
b.    Poph.  35.     Semble  per  Holt,  M.  2  Ann.     Vide  6  Mod.  63. 66. 

But  it  is  no  evidence  of  a  custom  to  make  a  grant  in  tail,  that  land  was 
used  to  be  granted  to  a  man,  and  the  heirs  of  his  body,  unless  there  ha^  been 
also  a  remainder  after  such  estate.     Co.  L.  60.  b. 

Or,  the  issue  has  voided  the  alienation  of  his  ancestor.     Ibid. 

Or,  has  recovered  in  formedon  in  discender,  &c.  Ibid. 

And  it  seems,  that  the  st.  de  donis^  without  a  custom,  does  not  make  an 
entail ;  for  it  does  not  extend  to  copyholds.  Co.  L.  60.  a.  R,  3  Co.  89 
Vide  post,  (N).     R.  Cro.  El.  717.     Godb.  369. 

[A  copyhold  to  husband  for  life,  wife  for  life,  heirs  of  the  bodies  of  hus« 
band  and  wife,  remainder  in  fee  to  the  survivor,  is  an  estate-tail  after  possi« 
bility  of  issue  extinct  in  the  wife  who  survives,  and  the  estate  vests  m  the 
person  who  is  heir  of  the  body  of  both  husband  and  wife.     2  Atkyns,  101.] 

(«)  Copyholds  are  neither  within  the  statute  de  donis,  nor  thitt  of-uses  -,   nor  can  thejr  be 
foUiled  without  a  coston).     5  T.  R.  Ill, 
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[♦](C  9.)  Estate  tail  how  barred. 

But  if  by  the  custom  a  copyhold  may  b§  entailed,  it  may  also  be  barred. 
Co.  L.  60.  b.     Ag.  1  Rol.  49. 

And  therefore,  a  common  recovery  may  be  in  the  lord's  court  to  bar  such 
entail.  Dub.  4  Co.  23.  a.  Cro.  El.  372.  391.  R.  1  Rol.  506.  1.  10. 
Agr.  Mo.   753.  358. 

Though  there  be  not  any  special  custom  to  warrant  such  recovery*  R. 
1  Rol.  506.  1.  20.  D.  Mo.  358.  Per  Holt  obiter  in  the  case  of  Hunt  and 
Bourn.     (Vide  Sal.  340.) 

So,  by  custom,  it  is  a  good  bar  to  an  entail,  that  a  copyholder  commits  a 
forfeiture  by  alienating  without  licence,  and  the  forfeiture  is  presented  in 
court,  and  thereupon  the  lord  seizes  it,  and  afterwards  makes  a  grant  to  A. 
and  his  heirs,  for  whose  benefit  the  forfeiture  was  intended.  R.  2  Sand. 
422.     1  Sid.  314.  Dub.  Sti.  450. 

Or,  that  a  copyholder  surrehders  to  A.  and  his  heirs,  who  shall  commit  a 
forfeiture,  ^c.     R.  1  Sid.  314. 

In  such  case  the  lord  cannot  admit  any  other,  than  the  person  for  whose 
benefit  the  forfeiture  was  intended.     R.  2  Sand.  422. 

And  if  the  lord  does  otherwise,  a  purchaser  shall  avoid  all  mesne  acts 
when  he  is  admitted,  as  well  as  upon  a  surrender.     2  Sand.  422* 

So,  a  copyhold  in  tail  shall  be  barred,  by  acceptance  of  a  feoffment  from 
the  lord,  and  afterwards  a  fine  levied  at  common  law.  R.  Cart.  23.  Vide 
post,  (N). 

Though  there  be  a  custom,  that  it  shall  be  barred  by  forfeiture,  et  non 
aliier  ;  for  such  custom  (as  to  the  non  aliter)  is  void.     R.  Cart.  23. 

But  an  entail  cannot  be  barred  by  surrender  only  ;  for  a  custom  to  bar 
by  surrender  alone,  is  void.  Per  Coke,  Lo.  188.  Cont.  if  the  custom  al- 
io w\=i  it.     Semb.  Poph.  129.     2  Brow.  121. 

[There  may  be  a  good  custom  in  a  manor,  that  tenant  in  tail  oqay  sur- 
render, and  bar  his  issue,  without  sufTering  recovery  ;  or  that  he  may  suffer 
recovery  in  the  manor  court,  and  have  the  same  elTect.  Str.  11 97.  Wils. 
26.J 

[In  a  manor  where  copyhold  may  be  entailed  either  by  special  custom, 
or  by  the  general  doctrine  of  surrender  in  fee,  vel  aliter^  &c.  if  a  custom 
does  not  appear  to  bar  by  recovery  in  that  manor,  it  may  be  barred  by  sur- 
render :  for  otherwise  it  would  create  a  perpetuity.     2  Vezey  sen.  596.] 

[And  this  surrender  to  the  use  of  the  will  only.  Ibid.  2  Vezey  sen. 
60;^.] 

[By  custom,  it  may  be  barred  by  surrender,  and  wberever  tenant  in  tail 
of  a  freehold  can  bar  the  estate  by  any  means,  there  tenant  in  tail  of  such 
copyhold  may  bar  by  surrender.  2  B.  M.  969.  980.  Vide  Ambler,  279.] 
[In  such  manor,  if  A.  devises  to  his  son  B.  and  C.  his  wife,  and  the  heirs 
of  the  body  of  B.  on  C.  begotten  ;  this  estate  may  be  barred  by  surrender 
of  B.  alone.     Ibid.]  (w) 

[*]lf  a  common  recovery  is  erroneous,  it  cannot  be  reversed  but  by  a 
petition  to  the  lord,  in  nature  of  a  writ  of  error.     Adm.  Ca.  Pari.  67. 


(u)  1.  An  equitable  estate  tail  of  a  copyhold,  cannot  be  barred  by  the  devise  alone  of  the 
tenaTitin  tail.  1  H.  Bl.  447. — 2.  I'enant  for  life  of  a  copyhold,  remainder  to  his  first  and 
other  ecus  in  tail,  took  a  conveyance  in  fee  from  the  lord.  I'he  premises  descended  upon 
the  eiclf?i«>  son^  yrho  by  vri\]  charged  all  his  real  estates  with  debts  and  legacies^  and  derised 
it  lo  his  brother  for  life,  with  various  remainders.  The  estates  in  the  copyhold  are  barred. 
2  Ves.  524. 
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And  if  the  lord  refuse  to  receive  such  petition,  he  shall  not  be  compelled 
to  it  in  equity.  R.  in  Ch«  upon  dem.  to  a  bill,  and  affirmed  in  Parliament. 
Ca.  Pari.  67.     R.  I  Ver.  368. 

Recovery  in  value  shall  be  only  of  other  copyhold  in  the  same  manor. 
Mo.  359.(x) 

(C  W.)  For  life,  &c. 

So,  custom  allows  a  grant  of  copyhold  for  life.     Lit.  s.  73. 

And  when,  by  custom,  a  grant  may  be  to  a  man  and  his  heirs,  the  same 
custom  warrants  a  grant  of  any  less  estate,  as  for  life,  &c.  though  there 
DBver  was  such  a  grant  before.  R.  Co.  L.  52.  b.  4  Co.  23.  Gravenor. 
R.  1  Leo.  56. 

Though  the  custom  says,  that  there  shall  be  a  grant  in  fee  solummodo  ; 
for  that  cannot  restrain  what  is  incident  by  law.     R.  1  Rol.  511.  1.  30. 

So,  by  a  custom  allowing  a  grant  for  three  lives  ;  it  may  be  granted  to 
three  for  the  lives  of  two.     R.  1  Rol.  51 1.  1.  40. 

Or  for  two  lives,  or  one  life.     Per  Poph.  35. 

Or  to  one  for  the  life  of  himself,  and  two  others  successive.  R.  1  Sal. 
188. 

But  a  grant  to  A.  for  his  life,  remainder  for  the  life  of  his  wife,  and  the 
first  SOB  which  he  may  afterwards  have,  is  warranted  only  f«r  his  own  Ufe. 
M.  Mo.  677. 

So,  by  a  custom  allowing  a  grant  for  life,  it  may  be  granted  durante  vt- 
duUate.     R.  4  Co.  30.     Down.  Cro.  El.  323. 

So,  by  a  custom  which  allows  a  grant  to  three,  successive  sicut  nominari" 
tuTj  a  grant  may  be  to  A.  for  three  lives.     R.  Mod.  Ca.  67.     1  Sal.  188. 

If  the  grant  be  for  the  lives  of  him  and  his  two  brothers,  his  son  shall 
have  it. 

And  if  he  dies  without  issue,  his  executor,  or  administrator,  and  not  the 
I        other  lives.     1  Ver.  415. 

If  a  grant  be  for  three  lives  successive  sicut  nominanfur,  by  custom  the 
wife  of  the  grantee  may  have  free  bench,  whereby  the  estate  is  continued 
during  the  life  of  the  wife.     1  Lev.  21. 

If  the  lord  makes  a  lease  for  forty  years,  from  the  death,  surrender,  or 
I         odier  determination  of  the  estate,  and  the  three  lives  all  die  ;  the  lease  does 
not  commence  till  the  death  of  the  wife  :  for  it  shall  be  such  a  death  as  de- 
termines the  estate.     Per  two  J.  1  Lev.  21. 
;  So,  a  custom  allowing  a  grant  for  life,  &c.  warrants  a  grant  for  years. 

4  Co.  23.     Co.  L.  52.  b. 

[*](C  11.)  In  remainder. 

So,  by  custom,  a  copyhold  may  be  granted  in  remainder.  Adm.  1  Sand. 
151.     R.  4  Leo.  9. 

And  if  a  custom  allows  a  grant  in  fee,  it  warrants  a  grant  in  tail,  for 
hfe,  or  years,  remainder  to  another  and  his  heirs.  Co.  L.  52.  b.  Poph.  35. 

So,  a  surrender  may  be  to  A.  in  fee,  and  if  he  dies  within  age,  and  un- 
married, to  B.  in  fee;  the  remainder  to  B.  is  good.  Semb.  2  Rol.  791. 
1. 40. 

So,  he  in  remainder  may  be  admitted  to  it  by  himself.     Lut.  758. 


(je)  CoBunoD  recoyeriei  may  be  luffered  in  copyhold  courts  bj  attorney*    47  G*  3.  at.  2* 
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But  a  grant  in  remainder  may  be  restrained  to  the  assent  of  the  tenants. 
Dub.  3  Leo.  226. 

(C  12.)  Reversion. 

So,  a  reversion  of  a  copyhold  estate  may  be  granted,  but  not  without  a 
special  custom.     D.  Mar.  6.     Vide  post,  (F  6.)     R.  3  Leo.  239. 

So,  a  man  admitted  to  a  reversion  may  surrender  to  another* 

Or,  a  moiety  or  two  parts,  &c»     Ray.  1 8. 

So,  if  a  lease  be  of  a  copyhold  by  licence  rendering  rent,  the  copyholder 
may  surrender  by  name  of  a  reversion.     Vide  post,  (F  6.) 

And  there  needs  no  attornment ;  for  the  admittance  is  tantamount  to  an 
inrolment,  and  supplies  it.  Per  two  J.  1  Leo.  297.  R*  Hob«  177r  R» 
Ray.  18. 

(D  1.)  DESCENT  OF  A  COPYHOLD. 

Though  a  copyholder  holds  at  the  will  of  the  lord,  yet,  by  custom,  his 
estate  is  descendible  to  his  heir.     R.  3  Co.  21.  Brown. 

And  the  descent  shall  be  regulated  by  the  rules  of  the  common  law,  as 
incident  to  an  estate  descendible.     R.  4  Co.  22.  a. 

[A  copyholder,  heir  to  her  mother,  before  admission  devises  to  4*9  and 
dies  without  admission  or  surrender,  the  lands  shall  descend  to  her  heir  on 
the  part  of  her  mother.    Str.  487, 

And  therefore,  if  a  copyholder,  having  a  son  and  a  daughter  by  one 
▼enter,  and  a  son  by  another  venter,  makes  a  lease  for  years  and  dies,  and 
afterwards  the  eldest  son  dies  before  admittance ;  the  daughter  shall  have 
it,  not  the  son*     R«  4  Co.  21  Brown.     Dy.  291 .  b. 

If  there  be  a  copyholder  for  years,  remainder  to  A.  and  his  heirs  ;  A. 
dies  during  the  years ;  bis  sister  of  the  whole  blood  shall  take,  for  the  pos- 
session of  the  termor  was  his  possession.     R.  1  Vent.  261.     1  Mod.  120. 

So,  if  a  copyholder  dies,  and  the  guardian  of  the  heir  be  admitted  ;  his 
possession  is  sufficient  to  cause  the  sister  of  the  whole  blood  to  inherit.  Dj* 
292.  a.     1  Rol.  502.  1.  50.     Dal.  110. 

So,  if  the  heir  dies  before  admittance,  or  guardian  assigned;  if  the  bom- 
age  find  him  to  be  heir,  it  is  sufficient  to  cause  his  sister  to  inherit.  R.  Mo. 
125. 

Otherwise,  if,  by  custom,  the  lord  may  demise  to  a  stranger  during  the 
minority  of  the  heir ;  the  possession  of  the  stranger  does  not  cause  the  sis- 
ter to  inherit.     D*  Dal.  110. 

[*]So,  if  the  heir  of  a  copyholder  dies  before  admittance,  the  descent 
shall  be  to  the  heir  of  the  whole  blood.     R.  Dy.  291.  b.     Mo.  125. 

So,  if  a  copyholder  dies,  his  wife  privement  enseint  with  a  son,  and  hta 
daughter,  as  heir,  is  admitted,  and  afterwards  the  son  is  bom ;  he  shall  have 
it,  and  enter  upon  the  daughter. 

So,  if  a  copyhold  be  limited  in  remainder,  it  ought  to  vest  during,  or  at 
the  end  of  the  particular  estate.     1  Rol.  238.  438. 

And  if  the  remainder  be  contingent,  it  shall  be  in  abeyance  till  the  con- 
tingency happens.     R.  417.  I.  45. 

But  a  surrender  by  a  copyholder  for  life,  before  the  contingency,  docs 
not  defeat  it.     Scmb.  2  Rol.  794.  1.  45.     Vide  post,  (F  14.) 

But,  by  special  custom,   a  descent  may  be  contrary  to  the  rules  of  the 
common  law.     Vide  post,  (K  4.) 
[But  the  custom  shall  be  interpreted  strictly;  thus  where  there  is  a  CU9** 
t*l64] 
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torn  within  a  manor  that  lands  shall  descend  to  the  eldest  sister,  where 
there  is  neither  a  son  nor  a  daughter,  this  shall  not  extend  to  an  eldest 
niece ;  but  in  default  of  such  son,  daughter  and  sister,  the  lands  must  de« 
sceod  according  to  the  rules  of  the  common  law.     1  Term.  Rep.  466.} 

(D  2.)  What  an  heir  may  do  before  admittance. 

And  the  heir,  upon  a  descent,  may  enter  and  take  the  profits,  before  ad- 
mittance.    R.  4  Co.  22.  b.  Brown.     4  Co.  23.  b.  Clerk.     Dj.  291.  b.  (y) 

And  shall  have  trespass.     4  Co.  23.  b.  Clerk.     R.  Noj.  172« 

And  ma  J  make  leases.     R.  Mo.  596. 

And  the  lessee  may  maintain  an  ejectment,  before  the  admittance  of  hb 
lessor.     R.  1  Leo.  100. 

So, he  may  surrender  to  the  use  of  another,  before  admittance  ;  but  the 
lord  shall  not  lose  his  fine. '  R.  4  Co.  22.  b. 

So,  he  may  surrender  a  reversion  descended  to  him,  before  admittance. 
R.  1  Rol.  499. 1.  25.     Cro.  El.  662.  R.  2  Cro.  36. 

So,  if  the  heir  dies  before  admittance,  his  heir  shall  enter  and  take  the 
profits,  and  shall  have  trespass  before  his  admission.  R.  4  Co.  23.  b. 
Clerk. 

If  a  surrender  be  to  A.  for  life,  remainder  to  his  eldest  son  in  fee,  and  A. 
dies ;  his  heir  shall  enter  before  admission,  though  he  claims  by  purchase. 
Per  Hale,  1  Mod.  120. 

So,  the  lord  may  avow  for  his  rent,  before  admittance.     Kit.  87.  b. 

But  he  shall  not  be  sworn  upon  the  homage,  before  admittance.   Ibid,  (z) 

(E)  WHAT    COLLATERAL  QUALITIES  A  COPYHOLD  SHALL 

HAVE. 

But  a  copyhold  shall  not  have  the  collateral  qualities  of  other  inheritan- 
ces, which  do  not  concern  the  descent,  without  special  custom :  [*]as,  a 
husband  shall  not  be  tenant  by  the  curtesy  of  a  copyhold,  without  special 
custom.  R.  4  Co.  22.  a.  Brown.  R.  4  Co.  22.  b.  Rivet.  R.  Cro.  EL 
361.     1  And.  192. 

Bat  by  special  custom,  he  shall  be  tenant  by  the  curtesy.  Vide  post, 
(Kl.) 

A  wife  shall  not  be  endowed.  4  Co.  21  •  Brown.  R.  4  Co.  30.  b.  Shaw. 
Mo.  410.     Cro.  El.  426.  ' 

But  by  special  custom  she  shall.     Vide  post,  (K  2.) 

So  a  descent  of  a  copyhold  does  not  toll  entry.  4  Co.  22.  Brown.  R.  4 
Co.  23.  Gravenor.     R.  2  Cro.  36.     Poph.  35. 

So,  if  upon  a  descent  the  lord  admits  a  stranger  before  the  heir,  it  is  no 
disseisin.     R.  3  Leo.  210. 

So  there  shall  be  no  occupant  of  a  copyhold,  but  it  goes  to  the  lord.  Noy^ 
47.     Vide  post,  (F  14.) 

So  a  copyhold  shall  not  be  assets  in  the  hands  of  the  heir  to  charge  him 
upon  a  bond  of  his  ancestor.     4  Co.  22. 

So  a  surrender  of  a  copyhold  with  warranty,  the  warranty  is  void.  Mo. 
352. 

So  a  surrender  by  a  copyholder  seised  in  tail  does  not  make  a  discontin- 

(jf)  An  beir  has  a  complete  title  against  all  the  world,  except  the  lord,  before  admit- 
tance.    2  T.  R.  198. 
(at)  The  heir  cannot  deyise  before  admittance.    Str.  487. 
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uaDca;  for  there  is  no  livery  nor  warranty.  4  Co.  23.  cent.  R.  Cro*  Eh 
383,  7 1 7.  Cont.  per  Walmsly,  2  Cro.  105.  Ace.  Mo.  358.  R.  Ace.  Mo. 
763.     R.  ace.  Cro.  El.  148. 

So  a  surrender  by  a  husband,  seised  in  right  of  his  wife,  does  not  make  a 
discontinuance.     R.  4  Co.  23.  BuHock.     K.  Mo.  596. 

A  surrender  by  an  infant  does  not  put  his  heir  to  a  dumfuit  infra  ataUm. 
R.  1  Leo.  95. 

So  a  surrender  in  fee  by  a  copyholder  for  life  is  no  forfeiture.     Vide  post, 

(M2.) 

So  a  surrender  by  a  copyholder  for  life,  and  him  in  remainder  in  fee,  being 
an  infant,  does  not  bar,  nor  put  the  heir  of  tlie  infant  to  a  dum  fait  infra 
ataicm*     Per  two  J.  Cro.  El.  90. 

So  the  lord  cannot  grant  the  custody  of  customary  lands  to  a  committee, 
if  his  copyholder  is  a  lunatic,  without  special  custom.  Per  Hob.  215. 
Hunt.  16.     Vide  post,  (K  5.) 

Nor  the  guardianship  of  his  copyholder,  if  he  be  an  infant.  R.  Lut. 
1190.     Vide  post,  (K  5.) 

•But  if  a  copyholder  dies,  his  heir  within  the  age  of  fourteen  years,  his  pro- 
ehein  amy  shall  be  a  guardian  to  him,  if  there  is  no  special  custom  in  the 
manor  for  it.     R.  2  Rol.  40.  P. 

So,  if  tenant  for  life,  remainder  to  the  first  and  other  sons  in  tail,  remain* 
der  to  B.  in  fee,  purchases  the  fee,  and  B.  surrenders ;  the  i^ontingent  re- 
mainder to  the  first  and  other  sons  is  not  destroyed,  for  the  freehold  in  the 
lord  supports  it.     R.  2  Ver.  243. 

So  a  copyholder  cannot  take  housebote,  hedgebote,  cartbote^  &c.  as  a 
freeholder  for  life  or  years,  without  special  custom.  R.  Cro.  El.  5.  Cont. 
Cro.  El.  361.     1  Brow.  132.     Vide  post,  (K  7.) 

[*}(F)  SURRENDER  OF  A  COPYHOLD. 

(F  1.)  In  court. 

If  a  copyholder  will  alien  his  land  to  another,  he  ought,  according  to  cus- 
tom, to  make  a  surrender  to  his  use.     Lit.  s.  74.  7 

And  every  copyholder  may  surrender  in  court,  without  alleging  in  plead- 
ing any  special  custom  for  it.     Co.  L.  59.  a.     9  Co.  75.  b. 

(F2.)  Outofcourt.— Tothelord. 

So  a  copyholder  may  surrender  to  the  lord  himself,  out  of  court,  without 
•alleging  a  special  custom  for  it.     Co.  L.  59.  a. 
So  out  of  the  manor.     Adm.  1  Sal.  1 84. 

(F  3.)  To  the  steward. 

So  he  may  surrender  out  of  court  to  the  steward.  R.  4  Co.  30.  b.  1 
Sal.  1 84.     (Vide  2  Cro.  526.) 

Though  it  be  to  the  use  of  the  steward.     R.  Cro.  El.  717. 

Though  the  steward  be  retained  onlj  by  parol.  R.  4  Co.  30.  b.  1  Lee 
228.     R.  2  Cro.  526. 

So  a  steward  out  of  court  may  examine  a  feme  covert,  without  a  special 
custom  for  it.     R.  2  Cro.  526. 

And  may  depute  another  to  take  the  surrender.     1  Sal.  95. 

And  a  surrender  to  such  a  deputy  in  Ireland,  &lc.  it  good. 
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So  a  surrender  may  be  to  the  steward  out  of  the  manor.  Semb.  1  Sal. 
184.  (a) 

So  a  surrender  to  A.  deputed  by  a  deputy  of  the  steward,  is  good.  R.  1 
Sal.  95. 

But  a  surrender  cannot  be  to  a  steward  out  of  the  manor,  if  be  be  by 
parol.     R.  Godb.  142. 

(F  4.)  To  tenants,  &c. 

So  by  special  custom  he  may  surrender  to  two  tenants  of  the  manor.  Co. 
L.  o9f  a.     Lit^  8.  79. 

But  be  ought  in  pleading  to  allege  a  special  custom  for  it.     Co.  L.  59.  a. 

Or  to  the  reeve  or  bailiff,  &c.     Co.  L.  59.  a.     Lit.  s.  79. 

Or  to  the  bailiff  in  the  presence  of  two  tenants,  hoc  testifican^*  Kit.  102.  b. 

Or  to  one  tenant.     Ibid. 

Or  to  one  tenant  in  the  presence  of  others.     Ibid.  . 

And  if  a  copyholder  covenants  to  make  a  surrender;  if  he  surrenders  to 
two  tenants,  it  is  sufficient.     R.  1  Lev.  293.     1  Mod.  61. 

The  heir  may  surrender  a  reversion  to  two  tenants,  before  admittance. 
1  Rol.  499.  1.  45. 

So,  if  he  alleges  a  surrender  to  two  tenants  secundum  consuetudinem  ;  it  is 
sufficient  upon  covenant  to  surrender,  without  alleging  a  custom  for  it.  R. 
1  Mod.  61. 

[''jBut  husband  and  wife  cannot  surrender  to  two  tenants ;  for  they  cannot 
take  an  examination  of  the  wife  without  special  custom.     R.  Cro.  El.  717. 

And  a  custom,  that  tenants  who  take  a  surrender,  if  they  do  not  present  it 
at  the  next  court,  forfeit  their  copyholds,  is  good.  Adm.  per  Holt,  3  Ann. 
inf  Stint  and  Blount. 

But  an  action  upon  the  case  does  not  lie  against  tenants  for  refusing  to 
take  a  surrender.     1  RoL  108.1.  40. 

(F5.)  By  attorney. 

A  copyholder  may  surrender  in  court  by  attorney,  without  a  special  cus- 
tom to  warrant  it ;  for  he  may  surrender  by  the  general  custom  of  England, 
which  is  the  common  law,  and  then  it  is  incident  to  do  it  by  attorney.  R. 
9  Co.  75.  b.     1  Rol.  500. 1.  50.     Per  Wray,  two  J.  cont.  1  Leo.  36. 

[But  a  custom,  that  a  surrender  must  be  made  in  person,  unless  in  spe- 
cial case  of  disability,  is  not  contrary  to  law.     2  Vezey  sen.  679.] 

[A  purchaser  of  a  copyhold  is  not  obliged  to  accept  of  a  surrender  by  at- 
torney, but  may  insist  on  the  vendor's  surrendering  in  person  in  court. 
Ibid.] 

But  he  cannot  surrender  into  the  hands  of  two  tenants,  by  attorney  \  for 
such  surrender,  though  in  person,  it  is  not  warranted,  without  special  cus- 
tom.    R.  9  Co.  76.  a.  b.     1  Rol.  501. 1.  5. 

And  if  he  covenants  to  surrender  on  request,  the  refusing  to  execute  a 
letter  of  attorney  to  make  a  surrender  is  no  breach.     R.  Cro.  Car.  299. 

Ao  attorney  who  makes  a  surrender,  ought  to  make  it  in  the  usual  form  ; 
as,  by  the  rod,  &c.  according  to  the  custom  of  the  manor.  R.  9  Co.  76.  b. 
1  Rol.  501. 1.  10. 

And  he  ought  to  make  it  in  the  name  of  the  copyholder,  not  in  bis  own 
name.     9  Co.  76.  b. 


(<)  And  a  cattom,  tl^at  h«  shall  not  take  tarr«nd«n  oat  of  tbt  manor,  ii  Toid.  Ld.  Rd.  76* 
VfL.  III.  21  [*167] 
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Or  shew  his  authority,  and  eay,  that  he  surrenders  by  force  of  such  au- 
thority.    R.  9  Co.  77.  a.      1  Rol.  501. 1.  15. 

But  a  deputy  may  act  in  his  own  name,  as  well  as  the  name  of  his  princi- 
pal.    R.  1  Sal.  96. 

And  therefore  a  surrender  to  him  who  is  deputed  by  the  steward,  without 
taking  notice  of  his  authority,  is  good.     Ibid. 

.1  (F6.)  By  what  words. 

A  surrender  in  general  words  (in  manus  domini)  is  sufficient  without  lim- 
iting any  estate;  for  the  lord  is  but  an  instrument,  for  the  admission  of  the 
ctstny  qm  use.     Co.  L.  59.  b.     4  Co.  29.  Bunting.     Vide  ante,  (C  6.) 

So,  he  who  has  a  fee,  may  surrender  to  another  in  fee,  or  for  a  less  estate, 
as  in  tail,  or  for  life,  without  special  custom.     Per  two  J.  Godb.  20. 

So,  if  a  man  has  made  a  surrender  to  A.  for  life,  he  may  afterwards  sur- 
render the  reversion,  or  remainder  of  the  copyhold,  if  he  be  not  restrained 
by  the  custom.  R.  4  Leo.  9.     Adm.  1  Sand.  151.     Vide  ante,  (C  11,  12.) 

And  if  he  has  made  a  lease  by  licence,  he  ma^  aftcrvtards  surrender  r*]his 
copyhold  by  name  of  the  reversion.  R.  2  Rol.  45.  1.  5.  Semb.  3  Bui.  81. 
R.  Hob.  177. 

But  it  ought  to  be  an  actual  surrender ;  for  if  a  man  comes  into  court, 
and  renounces  his  copyhold,  it  does  not  amount  to  a  surrender.     R.   1  Rol. 

502.  1.  5. 

Or,  if  he  takes  a  new  copy  for  his  life ;  this  is  not  a  surrender  of  his  first 
estate  (at  least  but  for  his  life) ;  for  a  copyhold  shall  not  be  extinct  by  a 
surrender  in  law.  R.  1  Rol.  501.  1.  50.  3  Bui.  81.  and  there  semb.  that 
was  a  surrender  to  the  use  of  himself  for  life. 

So,  if  a  copyholder  joins  with  the  lord  in  a  fine  sur  comtsance  de  droit  to 
A.,  it  does  not  amount  to  a  surrender,  for  the  customary  interest  does  not 
pass  by  the  fine  ;  and  therefore  a  second  life,  where,  by  the  custom,  a  surren- 
der of  the  first  life  bars  him,  is  not  barred  by  the  tine.  R.  Ray.  503.  2  Jon. 
153.     Pol.  564. 

But  if  the  lord  pretends  a  forfeiture,  and  the  copyholder  agrees  afterwards 
with  the  lord  to  accept  a  grant  of  part  for  his  life,  that  amounts  to  a  surren- 
der.    R.  1  Leo.  191. 

So,  if  a  copyholder  in  court  prays  the  lord  to  accept.     Per  Hob.  Hut.  65. 

So,  aserrender  to  the  use  of  A.,  habendum  to  him  and  his  wife,  is  void  to 
the  wife,  she  being  named  only  after  the  habendum.  Semb.  2  Rol.  67. 
1.52. 

Yet,  if  the  surrender  was  general,  without  mention  of  any  use,  and  the  sur- 
renderor takes  a  new  copy,  which  says,  91/0^  ipse  cepit  extra  manvs  domini 
aii  dominus  concessit  habendum  to  him  and  his  wife  ;  it  is  good  to  the  wife, 
for  it  was  granted  to  nobody  before  the  habendum^  and  upon  such  a  general 
surrender  and  acceptance  of  a  new  grant,  the  surrender  shall  be  intended  to 
both.      R.  2  Rol.  67.  1.  25.     2  Cro.  434.     Poph.  125.  {b) 

So,  a  surrender  to  commence  after  the  death  of  the  surrenderor,  is  void. 
R.  4  Leo.  8.     2  Rol.  61.  C.     2Cro.  376.     R.  Godb.  451. 

So  a  surrender  to  an  infant  in  fee,  and  if  he  dies  before  twentv-one,  fo 


(hi)  Under  a  grant  of  a  reversionary  esfafe  io  k.^yfho  had  beftre  a  life-cslale  in  the  prem- 
ises, habendum  to  him  /•r/he  lire*  0/  B.  and  C,  during  the  life  of  either  of  them  tongttt 
hrinf  nuceMvely  according  <o  the  cuslom  ;  A.  lakes  the  legal  estate  in  leversion,  and  not 
the  iestuy  qui  rie'«,  although  such  was  the  evident  intention  of  the  grantee,  and  although 
they  were  admdittd  tenants  in  nvtnioD.    3  East,  260. 
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B.  If  the  contingency  does  not  happen  in  the  life  of  the  surrenderor, 
though  it  happens  afterwards,  the  estate  to  B,  is  void.  R.  3  Rol.  794. 
K50. 

Yet,  a  surrender  in  writing  to  A.,  and  at  the  end  a  memorandum,  that  the 
sorrender  8hall  not  be  of  effect  till  the  death  of  the  surrenderor ;  the  mem- 
orandum is  void,  and  the  surrender  being  complete  before,  shall  be  eood. 
R.2R0I.  6KC.  * 

So,  a  sujreuder  to  A.  if  an  infant  in  ventre  sa  mere^  dies  within  age,  is 
▼Old.  R.  2  Cro.  376.  2  Bui.  272.  For  a  surrender  cannot  take  effect 
upon  a  contingency.     1  Rol.  109.  137.  253.     Godb.  264. 

So,  a  surrender  to  an  infant  in  ventre  sa  mere  is  void;  because  itcommenr 
ces  at  a  future  day.     Semb.  1  Rol.  253. 

But  a  surrender  to  A.  for  life,  and  afterwards  to  an  infant  in  venire  sa 
mere^  is  good,  if  the  infant  is  bom  in  the  life  of  A.  Semb.  1  Rolf  254.  ^ 
ilol.  415.  1.  55. 

[*]So,  a  surrender  to  commence  at  a  future  day  is  void.  Semb.  1  Rol. 
137.  253.     Godb.  265. 

So,  a  surrender  does  not  pass  the  fee  without  the  word,  heirs  :  as  if  a  sur« 
render  be  to  A.  and  his  son,  and  for  want  of  issue  of  the  hody  of  the  son,  re- 
mainder to  B.     The  son  has  it  only  for  life.     1  Rol.  839.  1.  50. 

f  Because  a  surrender  is  considered  as  a  common  law  conveyance,  and  U 
not  entitled  to  the  same  favourable  construction  as  a  will.    3  T.  R.  473.] 

[fn  order  to  effectuate  the  intention  of  the  parties,  the  court  will  construf 
the  word  *'  or"  to  mean  "  and,"  as  well  in  a  surrender  of  copyhold  premiseif 
as  in  a  will.    Ibid,  j 

(F7.)  By  what  persons. 

So,  a  surrender  by  him  who  has  no  ability  ;  as,  by  an  infant,  is  void ;  and 
be  may  enter  at  full  age,  though  the  grantee  was  admitted.  R.  Mo.  597. 
R.  1  Leo.  95. 

So,  a  surrender  by  the  husband,  of  a  copyhold  of  him  and  his  wife,  is  void 
as  against  the  wife.     Adm.  4  Leo.  88.     Vide  ante,  (E.) 

So,  a  surrender  by  a  surrenderee,  before  admittance,  is  void.  Vide  post, 
(G  1 .). 

So,  if  a  devise  be  to  A.  upon  condition  that  he  pay  100/.  to  B.,  and  if  not, 
then  to  B. :  A.  does  not  pay  *,  B.  cannot  surrender,  before  admittance  and 
actual  entry.  Per  Holt,  at  the  Assizes,  1 3  W.  3.  int'  Clerk  and  How.  (Vide 
1  Ld.Ray.  726.) 

So,  a  surrender  by  a  disseisor  is  void  ;  as,  if  he  in  reversion  enters  upon 
tenant  for  life.     R.  2  Mod.  32.  (c) 

[So,  if  the  heir  apparent  of  a  copyholder  in  fee,  surrender  in  the  lifetime 
of  his  ancestor,  and  survive  him,  the  heir  of  such  surrenderor  is  not  estopped 
Vr  that  surrender  of  his  ancestor,  from  claiming  against  the  surrenderee.  3 
T.  R.  365.] 

But  a  surrender  by  husband  and  wife,  (the  wife  being  examined  by  the 
steward  according  to  the  custom,)  binds  the  wife.  Adm.  Lit.  274.  Vide 
Baron  and  Feme,  (G  4.) 

[Whether  feme-covert  can  surrender  without  her  husband's  joining,  though 
in  his  presence.     Dub.  1  Yezey  sen.  229.] 

[But  by  custom  such  a  surrender  would  be  good.     Moor,  123.] 


(c)  A  party  not  in  th«  Miiin  cannQt  mrrf  ndtr.     1 1  Eait,  185. 
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[Yet  a  custom  that  a  feme-covert  may  surrender  her  copyhold  without  the 
assent  of  her  husband,  is  void.     2  Wils.  1,2.] 

[But  without  any  special  custom,  a  feme-covert,  separated  from  her  bus- 
hand  under  covenants  that  she  shall  enjoy  to  her  own  use,  and  dispose  as  she 
thinks  proper,  what  property  shall  descend  to  her,  may  surrender  copyhold 
lands  descended  to  her  after  the  sepai'ation,  without  her  husband.     1  H.  Bl. 

334.     2  Brown.  37?.] 

And  if  a  husband  grants  a  copyhold  of  his  wife  to  (he  lord,  yiho  grants  it 
to  a  stranger,  and  the  wife  after  the  death  of  her  husband  recovers,  and  grants 
it  to  the  lord  ;  he  shall  not  have  it  against  his  own  grant  to  the  stranger. 
Per  Wray,  4  Leo.  88, 

[*](F8.)  To  what  use. 

The  surrenderor  ought  to  declare,  upon  a  limitation  of  the  uses,  what  es- 
tate the  surrenderee  shall  have  ;  for  if  he  surrenders  to  the  use  of  A.  gener- 
ally, A.  takes  but  for  life.     Co.  L.  59.  b.     R.  4  Co.  29.  Bunting. 

[If  the  uses  are  indorsed  on  the  back  of  the  surrender,  and  signed  by  the 
steward,  it  is  sufficient,  though  they  are  not  specified  in  the  rolls.     3  Atkyns, 

73.j(€/) 

If  he  surrenders  without  limiting  any  use  at  all,  the  lord  shall  have  it.  Kit. 
81.  b.  But  the  lord  shall  have  it  lo  the  use  of  the  surrenderor.  Semb.  1 
Rol.  253. 

Yet  if  a  surrender  be  without  any  use  expressed,  and  at  the  next  court  the 
surrenderor  and  his  wife  are  admitted,  it  shall  be  intended  that  the  surren- 
der was  to  their  use.     R.  Poph.  125.     Vide  ante,  (F  G.) 

So,  by  custom,  it  may  be,  that  upon  a  surrender  to  another,  without  limit- 
ing any  estate,  the  lord  shall  admit  him  in  fee.     R.  1  Rol.  48. 

Or,  upon  surrender  to  another  for  money,  without  limiting  any  estate.  R.  1 
Rol.  48. 

By  special  custom,  a  surrender  sibi  ^  snis  may  create  an  estate  of  inheri- 
tance.    R.  4  Co.  29.  b.     Bunting. 

Or,  sibi  ^  assignatis.     4  Co.  29.  b.  , 

Or,  sibi  ^  suis  in  villcnagio.     Kit.  102.  b 

So,  by  custom.,  a  surrender  to  three  successive,  gives  an  estate  to  them^ 
one  after  the  other.     Kit.  103.  b. 

So,  a  husband  may  surrender  to  the  use  of  his  wife  ;  for  though  she  takes 
by  the  surrenderor,  yet  it  is  mcdianU  domino*  R.  4  Co.  29.  b.  Bunting. 
Adm.  1  Rol.  317. 

So,  he  may  surrender  to  the  use  of  his  wife,  remainder  to  himself.  D.  1 
Rol.  317. 

So,  to  the  use  of  A.  and  his  wife  for  life,  with  a  contingent  remainder   to 

(d)  1.  A  will  sufficient  to  pass  personalty,  and  not  executed  according  to  the  statate  of 
frauds,  is  sufficient  to  declare  the  use  of  a  copyhold  estate.  2  Blk.  1114. — %,  If  copyboldf 
premises  kre  surrendered  to  such  uses  as  the  owner  shall  appoint,  the  appointment  may  be 
made  by  will;  nor  is  a  surrender  to  the  use  of  the  will  necessary.  3  M.  &  S.  ISS."— 
3.  WheUier  a  surrender  of  copyhold  premises  be  voluntary,  or  for  a  valuable  consideration, 
the  legal  effect  is  the  same.  Therefore,  the  rule  of  construction  touching  the  uses  to  which 
it  has  been  made,  is  the  same  in  both.  3  T.  R.  470. — 4.  If  a  copyholder  in  fee  surrenders 
to  the  use  ofbimselfand  his  assigns,  for  lifO)  with  remainder  to  such  uses  as  he  should  ap- 
point, and  afterwards^  without  appointing,  surrenders  to  a  purchaser  in  fee,  the  legal  estate 
in  fee,  is  vested  in  the  purchaser.  7  T.  R.  103.— >5.  A  dormant  surrender  of  a  copyhold, 
(tliat  is,  a  surrender  to  A.  on  condition  to  perform  the  will  of  the  surrenderor),  will  vest 
an  estate  in  the  dormant  surrenderee,  sufficient  to  support  the  contingent  remainders  of 
the  surrenderor's  will,  without  the  interfK^sition  of  trustees  for  the  purpose.  2  Cox,  136. 
^-6.  A  dormant  surrender  operates  as  a  severance  of  a  joint- tenancy,  though  it  it  revoca- 
hle  during  the  lifetime  of  the  surr  enderor.     2  Cox,  13#« 
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^  right  heirs  of  the  bodj  of  himself  and  his  wife.     R.  1  Rol.  238.  31 7. 438. 

So,  bj  custom,  a  feme-covert  may  surrender  to  the  use  of  her  will,  and 
deTise  to  her  husband.     R.  2  Brown.  218. 

So,  a  man  maj  surrender  (o  such  use  as  the  lord  shall  name.    R.  Lit.  26. 

[•]So,  he  may  surrender  to  A.  in  trust  for  B.  Adm.  All.  14. 

Aod  the  trust  shall  be  executed  in  Chancery.     All.  1 5. 

But  if  B.  is  an  alien,  the  king  shall  have  the  trust.     Semb.  All.  15. 

Yet  the  king  cannot  seize  it  without  a  decree.     Semb.  All.  16. 

(F9.)  To  the  use  of  a  wiD. 

A  copyhold  does  not  pass  by  devise,  without  a  surrender,  but  it  ought 
to  be  surrendered  to  the  use  of  the  last  will  and  testament.  4  Co.  24.  b. 
3T.R.  169. 

And  therefore,  if  the  lord  grants  the  inheritance  of  a  copyhold,  the  copy- 
bolder  cannot  devise  ;  for  the  grantee  cannot  take  a  surrender.  R.  4  Co. 
24.  b.  Murrel.  («) 

But  a  devisee  takes  by  the  surrender,  not  by  the  will,  which  is  only  de- 
claratory of  the  uses.     R.  1  Bui.  200.     R.  2  Cro.  199.     D.  2  Rol.  383. 

And  therefore,  if  there  be  joint-tenants  of  a  copyhold,  and  one  surren- 
ders to  the  use  of  his  will,  and  devises  to  A.  in  fee,  and  dies ;  A.  takes, 
for  by  the  surrender  the  jointure  was  severed.     Co.  L.  59.  b.     2  Rol.  383. 

U  a  copyholder  surrenders  to  the  use  of  his  will,  and  devises  to  A.  for 
life,  and  that  he  shall  name  two,  who  shall  sell ;  A.  has  not  a  fee,  but  only 
an  iiuthority  to  name  two  venders,  and  the  vendee  shall  be  in  by  the  will| 
without  a  new  surrender.     R.  2  Cro.  199. 

If  he  surrenders  to  the  use  of  a  will,  which  he  shall  leave  with  A.,  it  is 
good  as  to  his  will,  though  it  is  not  left  with  A.,  if  he  dies  before  the  devisor. 
R.  Lit.  26. 

So,  though  A.  does  not  die  in  the  life  of  the  devisor.     Dub.  Lit.  26. 

[But  a  copyhold  surrendered  to  the  use  of  a  will,  does  not  vest  in  the  ap- 
pointee dying  in  the  life  of  the  testator.     2  Vezcy,  77.  ] 

[Nor  will  a  surrender  to  such  uses  as  he  shall  appoint,  give  eiTect  to  a 
will  made  before.     Ambler,  299.] 

So,  a  custom  that  a  feme-covert  may  surrender  to  the  use  of  her  will,  and 
bj  her  testament  devise,  is  good,  though  she  devises  to  her  husband.  R.  2 
Brow.  218.     3  Leo.  81.     Vide  Godb.  14.  1 4  3.  (/) 

When  a  copyholder  surrenders  to  the  use  of  his  will,  it  remains  in  the  copy- 
bolder,  and  not  in  the  lord.     R.  4  Co.  23.  Cro.  El.  442.  349. 

And  if  the  copyholder  does  not  afterwards  make  his  will,  but  surrenders 
to  A.  and  his  heirs,  the  surrender  to  A.  is  good.     R.  Cro.  £1.  442. 

So,  if  he  does  not  make  a  will,  nor  a  last  surrender,  the  copyhold  de- 
scends to  his  heir.     Cro.  £1.  442.  [Dick.  416.] 

So,  if  he  makes  a  wili,  and  devises  for  life  or  in  tail,  all  the  estate  not  de- 
vised descends  to  the  heir.     R.  Cro.  £1.  148.     1  Leo.  174. 

[*]BQt  if  a  copyholder  by  will  devises  to  his  wife  for  life,  and  that  she 


(e)  1.  So  the  sarreaderor  of  a  copyhold  ia  mortgage,  cannot  deviso  the  equity  of  re- 
denpfioo,  (which  remains  in  him  until  admittance),  without  surrendering  io  the  use 
of  hit  will.  5  £af  t,  132.  1  Smith,  363. — 1.  But  copyholdisr  in  fee,  having  surrendered 
to  the  use  of  his  will,  and  afterwards  surrendering  to  new  particular  uses,  with  reversion 
tobtmeelf  in  fee,  is  of  the  old  use,  and  may  devise  the  reversion,  without  any  admittance  or 
fresh  sorrender  to  the  use  of  his  will. '  2  Blk.  1046. 

(/)  fiut  a  custom,  that  copyholds  shall  not  be  surrendered  to  the  use  of  a  will,  is  bad. 
S  B.  C.  C.  286. 
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shall  sell  the  reversion,  and  afterwards  surrenders  to  his  wife  for  life,  ac- 
cording  to  his  will :  she  may  sell.     R.  Cro.  El.  68. 

If  he  devises  part  of  his  copyhold  to  his  wife,  and  afterwards  surrenders 
the  whole  to  the  use  of  his  will ;  this  does  not  enlarge   the  devise.     R.  3 

Leo.  18.  . 

A  custom  that  a  testament  shall  he  presented  to  the  next  court,  otherwise, 

that  it  shall  he  void,  is  good. 

So  that  it  shall  he  presented  witliin  a  year  and  a  day.     R.  Cart.  72.  86. 

And  upon  such  custom,  if  the  testament  is  not  presented  by  the  devisee 
for  life,  it  is  void  as  to  him  in  remainder.     Semb.  Cart.  73.  86, 

Though  devisee  be  an  infant.     Semb.  Cart.  86. 

[A  copyhold  surrendered  to  the  use  of  a  will  passes  by  the  general  words, 
All  my  real  estate.     2  Ves.  164.] 

[But  otherwise  where  there  is  no  surrender,  unless  testator  has  but  one 
copyhold  and  no  freehold,  and  then  only  in  favour  of  wife,  children,  and 
creditors.     Id.  ibid.]  (g) 

(F  10.)  Presentment  of  a  surrender. 

By  surrender  the  copyhold  estate  passes  to  the  lord,  (being  made  out  of 
court,)  upon  a  tacit  condition,  that  it  be  presented  at  the  next  court,  accord- 
ing to  the  custom  of  the  manor.     Co.  L.  62.  a. 

And  if  it  be  not  presented  at  the  next  court,  it  is  void.     Ibid. 

[By  special  custom  it  may  be  presented  at  any  subsequent  court.  2 
Vezey,  596.] 

And  it  may  be  presented  at  the  next  court,  though  the  surrenderor  dies 
before.  R.  4  Co.  29.  b.  Bunting.  1  Rol.  .501 .  1.  30.  Co.  L.  62.  a. 
^  So  a  surrender  to  two  tenants,  &c.  may  be  presented  at  the  next  court, 
though  the  tenants  die  before,  it  being  proved  that  there  was  such  a  sur- 
render. 4  Co.  29.  b.  Bunting.  R.  3  Bui.  216.  2  Cro.  403.  1  Rol. 
501.  1.  30.  ' 

Unless  the  presentment  after  the  tenant^s  death  be  restrained  by  special 
Custom.     D.  3  Bui.  218. 

The  whole  surrender  ought  to  be  presented  ;  for  if  it  was  upon  condition, 
and  the  condition  is  omitted,  the  whole  presentment  is  void.  R.  4  Co«  25. 
Kite. 

But  by  special  custom,  that  the  surrender  be  presented  within  a  year,  it 
is  sufficient,  if  it  is  presented  within  the  year,  though  it  be  not  at  the  next 
court.     Adm.  3  Bui.  215. 

Or  that  it  be  presented  at  the  next  courts  or  within  a  year,  or  at  the  next 
court  after  the  year.     Semb.  5  Co.  84.     Cro.  El.  668. 

So  a  custom,  that  the  presentment  be,  of  a  surrender  to  the  use  of  a  will, 
at  the  next  court  after  the  death  of  the  surrenderor,  is  good  ;  though  it  be 
not  at  the  next  after  the  surrender  made.  Adm.  per  Holt,  at  the  Assizes, 
3  Ann.  inter  Stint  and  Blount.     (Vide  Godb.  143.) 

[*]So  the  presentment  of  a  surrender  to  the  use  of  a  will,  at  the  next  court 
after  the  death  of  the  surrenderor,  though  it  be  not  the  next  after  the  sur- 
render made,  is  good,  without  a  special  custom.     Semb.  by  the  general  ex- 


(j^)  But  now  by  st.  55  Geo.  3.  c.  192.  the  necessity  of  a  surrender  is  dispensed  with,  upon 
payment,  by  the  persons  entitled  or  claiming,  of  all  duties,  fees,  iic.  that  would  have  been 
due  and  payable  in  case  a  surrender  had  been  made.  It  seems,  however,  to  be  most  ad- 
viseable  to  surrender  to  the  use  of  the  will  in  every  case  where  it  can  be  done,  notwith- 
standing the  benefit  of  the  act.    Scr.  Cop.  129. 
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pressions  of  Co.  L.  59.  b.  1  Rol.  501.  1.  35.  Per  Wiseman,  S8  El.  Per 
Lecbmere,  at  the  assizes,  4  Jul.  4  W.  &.  M.  inter  Carpender  and  Jlton,  at 
Chelmsford.     Dub.  per  Holt,  at  the  Assizes,  3  Ann.  inter  Stint  and  Blount. 

So  a  surrender  upon  valuable  consideration,  if  it  be  not  presented,  shall 
be  aided  against  a  voluntary  disposition  to  another.     R.  Ca.  Ch.  171. 

So  an  agreement  to  sell  or  mortgage  for  money,  though  there  be  no  sur- 
render.    Ibid* 

(F  11.)  In  whom  the  estate  is  till  presentment. 

After  a  surrender,  the  estate  remains  in  the  surrenderor  till  presentment. 
R.  Cro.  El.  349.  R.  2  Cro.  403.  3  Bui.  218.  R.  Cro.  Gar.  283.  1 
Rol.  502.  1.  25. 

And  till  admittance.  D.  Cro.  El.  349.  R.  Cro.  Car.  283.  Adm.  3 
Lev.  385. 

For  nothing  passes  till  presentment  or  admittance.  2  Cro.  403.  3  Bui. 
238. 

And  if  the  surrenderor  dies  before  admittance,  it  descends  to  his  heir.  R. 
Cro.  El.  349.  R.  2  Cro.  403.  3  Bui.  217.  R.  Cro.  Car.  283.  D.  1 
Vent.  2C1. 

And  the  surrenderor,  before  presentment  of  the  first  surrender,  may  again 
surrender  to  another.     R.  Cro.  Car.  283.     1  Rol.  500. 1.  5.     Jon.  306. 

And  if  he  surrenders  to  A.  and  his   heirs,  and  before   presentment  again 
larrenders  to  A.  for  life,  and  at  the  next  court  both  surrenders  are  present-  ' 
ed,  and  A.  is  admitted  upon  the  second,  he  shall  have  it  only  for  life.     R.  1 
Rol.  499. 1.  55.     Lane,  99. 

So  if  a  copyholder  surrenders  to  A.  for  life,  and  afferwards  to  the  use  of 
his  will ;  the  fee  remains  in  the  surrenderor,  and  not  in  the  lord.  R.  4  Co. 
23.  a.  Fitch.     Cro.  El.  442.  349. 

And  the  surrenderor  may  afterwards  surrender  to  another  in  fee.  4  Co. 
23.  a.     Cro.  El.  442. 

(F  12.)  When  a  surrender  may  be  revoked. 

So  a  surrenderor  may  revoke  a  surrender  made  without  valuable  consid- 
eration, before  presentment.  Kit.  82.  Dub.  per  Holt,  3  Ann.  inter  Stint 
aind  Blount. 

So  after  presentment,  before  admittance.     Kit.  82. 

And  the  revocation  may  be  by  parol. 

[So  a  surrender  made  by  a  woman  when  sole,  to  the  use  of  her  will,  is 
revoked,  or  at  least  suspended  by  another  marriage.     Ambler,  628.] 

(F  13.)   When  not. 

But  a  surrender  upon  valuable  consideration  cannot  be  revoked.  Kit.  82. 

So  if  a  copyholder  makes  a  surrender  to  A.  and  afterwards  to  B.,  and  both 
are  presented  at  the  next  court ;  A.  shall  be  admitted.  R.  Cro.  Car.  283. 
1  Rol.  500.  I.  10. 

[*]So  if  B.  was  admitted  upon  the  second  surrender,  and  then  the  former 
lurrender  to  A.  is  presented  at  the  next  court,  and  A.  is  admitted  ;  he  shall 
avoid  the  admittance  of  B.  Semb.  Cro.  Car.  284.  cited  so  per  Pollexfen, 
Pol.  50. 

So  if  a  surrender  be  for  a  mortgage,  and  before  presentment,  the  surren- 
deror becomes  bankrupt ;  it  shall  be  preferred  to  the  assignee  of  the  bank- 
rupt.    Sal.  449.     (Vide  2  Ver.  5G4.) 
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Though  the  surrender  never  was  presented,  it  shall  be  preferred  in  equity, 
for  it  is  a  lien  upon  the  land.     R.  per  Cowper,  Sal.  449.     [1  P.  W.  280.J 

And  if  the  surrender  is  presented  at  the  next  court,  though  there  be  no 
admittance  upon  it,  the  land  is  bound,  so  that  all  mesne  acts  shall  be  avoid- 
ed.    R.  Cro.  Car.  284. 

As  if  a  copyholder,  where  by  custom  the  wife  shall  have  free-bench,  sur- 
renders to  A.,  and  the  surrender  is  presented,  and  then  he  dies,  and  A.  is 
afterwards  admitted  ;  he  shall  avoid  the  free-bench,  for  his  admittance  has 
relation  to  the  surrender.     R.  3  Lev.  385. 

(F  14.)  How  a  surrender  Operates.  (A) 

[The  same  construction  of  words  must  take  place  as  in  other  law  con- 
veyances *,  and  the  intent  of  the  party  is  not  sufficient,  as  in  a  will.  1  P. 
W.  16.     SAtkyns,  lOI.     3Atkyns,  11.     3  T.  R.  473.] 

[Therefore  where  a  copyhold  was  surrendered  to  the  U€e  of  baron  and 
feme  for  their  lives,  et  haredum  et  assignatorum  of  the  said  baron  and  feme, 
and  for  default  of  such  issue,  to  the  right  heirs  of  A.,  this  was  held  to  be  an 
estate  in  fee,  and  not  an  entail  in  the  baron  and  feme.     1  P.  W.  71. J 

[A.  seised  in  fee,  surrenders  to  the  use  of  B.  his  future  wife,  and  the  heirs 
of  their  two  bodies ;  for  default,  to  the  right  heirs  of  A.  She  takes  estate 
for  life  with  contingent  remaiudei's  to  the  heirs  of  their  two  bodies.  3  Wils. 
125.  144.] 

[Surrender  is  the  conveyance  of  the  ownership  of  the  estate :  adnuaaion 
only  form,  and  relates  back  to  the  surrender.     4  B.  M.  1 95^.] 

Nothing  passes  by  a  surrender,  but  what  is  sufficient  to  supply  the  use 
limited ;  and  when  the  cesiuy  que  use  is  admitted,  he  shall  be  in  by  the  6ur- 
rcnderor,  not  by  the  lord.     Co.  L.  59.  b. 

And  therefore,  if  a  copyholder  surrenders  for  life,  or  in  tail,  the  fee  re- 
mains in  him.     D.  Cro.  El.  442. 

And  if  a  copyholder  surrenders  to  A.  for  life,  nothing  passes  but  what  k 
sufficient  to  supply  the  estate  for  life  ;  and  when  A.  dies,  ihe  reversioner 
shall  have  the  reversion  without  any  fine  for  re-admittance.  Per  Ch»  J.  9 
Co.  107.  a.  M.  Podger.  1  Rol.  504.  1.  8.  JR.  Cro.  Car.  205.  Per  Wray, 
1  Leo.  175. 

But  if  a  husband  seised  in  right  of  his  wife  for  life,  with  remainder  over, 
surrenders  to  A.  for  life,  who  dies  in  the  life  of  the  husband  ;  the  lord  shall 
have  it  for  the  life  of  the  husband ;  for  he  has  surrendered  his  whole  estate, 
and  cannot  have  it  again  against  his  own  grant,  [^jand  the  remainder  be  can- 
not have  without  a  grant  to  him.     Dy.  264.  a.     1  Rol.  504.  I.  15. 

So,  if  any  copyholder  only  for  life  surrenders  to  A.  generally,  who  dies 
after  admittance  ;  the  lord  shall  have  it  during  the  life  of  his  copyholder. 
R.  1  Rol.  504.  1.  20.  Cro.  Car.  204.  Jon.  229.  1  Sal.  188,  189.  Mod, 
Ca.  68.  ' 

So^  if  a  copyholder  for  life,  with  remainder  over  in  fee,  surrenders  to  A. 
Cont.  per  North,  1  Mod.  200.     Ace.  2  Rol.  794.  1.  35. 

And  if  the  remainder  be  contingent,  a  surrender  by  a  copyholder  for  life 
to  another  in  fee,  does  not  defeat  the  remainder.  Scmb.  2  Rol.  794.  1.  45. 
Vide  ante,  (D  1.) 


(Ji)  1.  The  surrender  of  a  copyhold,  whether  <o  th 
eratcs  upon  the  ^i  •»--.•-  j         .  _  j  ., 

allerwardi. 


;  surrender  of  a  copyhold,  whether  to  the  use  of  a  will   or  ofhenriBe,  only  op- 
te  estate  which  the  surrenderor  had  therein  at  the  time,  not  upon  one  acquired 

» >-.     6  T.  K.  b3.     12  Ves.  4:26.— %.  Nora  surrender  opei  ate  by  way  of  estoppel  \ 

it  cm  ouiy  i^ass  what  the  party  then  had.     11  liast,  185. 
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When  a  man  surrenders  to  the  use  of  his  will,  he  has  the  whole  copyhold 
ind  interest  in  himself.     Vide  ante,  (F  9.) 

And  therefore,  if  a  copyholder  surrenders  to  the  use  of  himself  for  life, 
and  afterwards  to  his  son  for  life,  and  afterwards  to  the  use  of  his  will,  and 
does  not  make  a  will,  but  afterwards  surrenders  to  A.  and  his  heirs  ;  the 
sarrender  to  A.  is  good.     R.  Cro.  El.  442. 

So  if  he  makes  a  will,  and  devises  td  A.  for  life,  and  afterwards  to  B. 
in  tail,  and  says  nothing  of  the  fee  ;  it  descends  to  the  heir.  R.  Cro.  El. 
148. 

So  if  a  copyholder  silrrendei?  to  such  use  as  the  lord  shall  name,  who 
limits  it  to  A.  for  life  ;  the  fee  results  to  the  copyholder.     R.  Lit.  26. 

If  a  copyholder  in  reversion,  or  remainder,  expectant  upon  an  estate  for 
life,  surrenders  to  him,  who  has  it  for  life,  for  his  life,  and  afterwards  to 
himself  and  his  wife  in  fee  ;  this  operates  to  them  by  way  of  a  present  es- 
tate, and  not  as  a  remainder.     R.  1  Sand.  151.     1  Sid.  360. 

If  a  copyholder  surrenders  to  himself  for  life,  and  afterwards  to  A.  in 
tail,  and  afterwards  to  his  own  right  heirs  ;  his  heir  takes  the  fee  by  descent. 
1  Leo.  101,  102. 

Bat  if  be  surrenders  to  A.  for  life,  and  afterwards  to  his  own  right  heirs  ; 
his  beir  takes  by  purchase.     R.  1  Leo.  102. 

If  a  sorrender  be  to  A.  for  life,  and  afterwards  to  the  heirs  of  the  body 
of  A.  by  her  husband  begotten  ;  it  is  a  tail  executed  in  A.  Per  Coke.  1 
Rol.  239. 

If  it  be  to  the  wife  for  life,  and  afterwards  to  the  right  heirs  of  the  hus- 
band and  wife,  and  the  husband  enters  ;  he  shall  be  seised  of  a  moiety  in 
light  of  bis  wife  in  fee ;  for  the  remainder  will  be  executed  for  a  moiety. 
R.  3  Leo.  4. 

[If  A.  surrenders  copyhold  to  his  brother  B.  till  C,  son  of  D.,  brother 
io  A.,  attains  twenty-one,  and  after  such  age  to  C,  bis  heirs  and  assigns  ; 
and  an  agreement  is  indorsed,  that  B.  is  to  receive  the  rents  till  C.  attains 
twenty-one,  and  then  to  account  to  him  for  the  same,  but  not  before  ;  and 
A.  dies  without  issue,  C.  dies  an  infant  without  issue,  or  brother  or  sister 
bom  at  his  death,  and  B.  is  heir  at  law  to  A.  and  C,  and  dies ;  the  heir  at 
law  of  B.  shall  take  the  premises,  and  shall  not  account  for  the  profits. 
3A(kynB,  11.] 

[»](G)  ADMITTANCE. 

(G  1.)  What  may  be  done  before  admittance. 

The  heir  may  take  the  profits,  have  trespass,  surrender,  &c.  before  ad- 
mittance.    Vide  ante,  (D  2.) 

The  assignee  of  a  copyhold,  upon  the  statute  of  bankrupts,  has  an  estate 
in  him  before  admittance.     R.  Cro.  Car.  569.     Jon.  451,  2. 

And  he  shall  avoid  all  mesne  acts,  between  the  assignment  and  admit- 
^nce,  for  when  he  is  admitted,  it  has  relation  to  the  bai^ain  and  sale  ;  and 
therefore  if  the  bankrupt  afterwards  dies,  and  his  wife  is  admitted,  the  as* 
fiignee  after  admittance  shall  avoid  it.     R.  Cro.  Car.  569. 

But  by  the  st.  13  EL  7.  s.  3.  assignee  of  a  cojpyhold  shall  not  enter  or 
bke  the  profits,  till  he  hath  agreed  with  the  lord  for  his  fine,  who  at  the 
next  court  shall  admit  him  tenant. 

'    If  l>y  custom  the  wife  has  free-bench,  she  shall  enter  and  lease  for  a  year, 
before  admittance.     Hob.  181.     R.  1  Rol.  602.  h  10. 
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So,  if  the  lord  reAiSet  admittance,  the  copyholder  shall  have  all  aetioMiy 
M  if  he  was  admitted.     Per  two  J.     Hob.  181. 

But  a  surrenderee  cannot  enter  and  take  the  profits,  before  admittance'. 
R.  Cro.  El.  349. 

Nor  after  presentment  of  a  surrender  to  him.    Per  two  J.  Poph.  128. 

Nor  have  an  action.     Cro.  El.  349. 

Nor  make  a  surrender*  R*  Yel.  145.  Per  two  J.  Poph.  128.  R«  I  Bfow%. 
143. 

Nor  shall  he  be  sworn  on  the  homage.    Kit.  87.  b. 

Though  a  surrender  be  by  a  copyholder  to  his  youngest  son,  be  can  do 
nothing  before  admittance.     R.  Lane,  20.  (t) 

So,  where  there  is  a  custom  of  borough-english,  if  the  father  snrrejidei^ 
to  him  and  bis  heirs  and  dies,  and  the  youngest  son  enters  ;  the  eldest  son 
cannot  fentei*  before  admittance.     R.  1  Rol.  502. 1.  20. 

So,  where  by  custom  a  copyholder  for  life  shall  name  his'  successor,  the 
nbroinee  ciinnot  enter  before  admittance.     Per  Coke,  2  Bui.  338. 

So,  by  custom,  the  surrenderee  shall  not  be  admitted  till  proclamation 
that  die  next  of  blood,  or  he  who  has  land  adjoining  eastwara,  comes,  and 
he  pays  all  that  the  surrenderee  swears  he  ought  to  pay  with  his  costs,  he 
shall  be  admitted,  and  not  the  surrenderee.     Kit.  102.  b. 

Yet  if  the  steward  refuses  to  admit  a  surrenderee,  he  may  enter  anJ 
plead  in  defence  of  his  title  to  the  ejectment  by  the  lord,  without  admit- 
tance ;  for  the  lord  is  party  to  the  wrong.  Semb.  per  four  J.  Yel.  16.  R. 
Hob.  181. 

(C  2.)  When  necessary. 

Cvery  <S6pylfo1der  ought  to  be  admitted  tenant  to  his  copyhold.  PI. 
Com.  529.  b. 

[*]But  till  presentment  of  the  death,  and  proclamation  thereupon,  the  heir 
need  not  be  admitted.     1  Leo.  100.  •  3  Leo.  221. 

And  if  the  heir  upon  proclamation  does  not  come  to  be  admitted,  the 
lord  may  seize  quousque  he  comes,  without  a  special  custom.     D.  1  Lev.  63. 

[If  copyhold  surrendered  to  the  use  of  will  is  devised  to  six  persons,  and 
one  oflfers  himself  to  be  admitted,  and  the  lord  refuses',  he  cannot  seize  quous* 
que  he  should  admit  him;  and  then  proceed  for  bis  whole  fine.  2  Wils. 
162.] 

And  by  special  custom,  if  he  comes  not  after  three  proclamations,  at  three 
several  courts,  the  lord  may  seize  it  as  forfeited.     Adm.  8  Co.  99. 

But  not  without  such  custom.     R.  1  Lev.  63. 

Or  if  he  does  not  come  within  a  year  and  a  day.     PI.  Com.  372.  a. 

So  a  custom,  that  he  to  whose  use  a  surrender  fs  made  shall  come  to  be 
admitted  after  three  proclamations,  otherwise  his  land  shall  be  forfeited,  it 
good.     R.  I  Rol.  568. 1.  20.     Noy,  42.     Adm.  3  Mod.  221. 

Yet  the  proclamation  ought  to  be,  that  he  come  to  be  admitted  to  suck 
copyhold,  specially  named  ;  for  it  is  not  sufiicient  that  he  come  to  be  a<l- 
mitted  generally.     Dub.  1  Lev«  63. 

But  a  custom  to  seize  as  forfeited,  for  not  claiming  to  be  admitted,  doea 
not  bind  the  heir,  if  he  was  beyond  sea,  non  compos,  or  in  prison  at  the  time. 
R.  8  Co.  100.     2  Cro.  226.  Per  three  J.  2  Cro.  101.     R.  Godb.  268. 


¥^ 


(i)  1.  A  tarreiider  by  a  pufchaser  to  the  om  of  a  will,  b«for«  admittaDC«t  m  ^  nolltCj. 
1 1  Eait,  946.-2.  And  till  admittaoce  of  the  sQirenderee,  tho  legal  estate  remaioi  in   tiks 
eorreDderor.    5  East,  132.     1  Sinitb,  363.---3.  W  ho  holrerer  it  considered  as  a  trustee  for 
the  surreoderee.     1  T.  R.  600. 
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Or  if  he  was  an  iniknt.  R.  8  Co.  100.  1  Leo.  100.  R.  3^  Leo.  S21. 
Per  four  J.  Coke  cont.  3  Cro.  226.  R.  in  C.  B.  and  affirmed  bj  three  J. 
io  error,  3  Mod.  323.     Sho.  31.     1  Sal.  386.     Carth.  44. 

But  he  maj  forfeit  qwmsqiu  he  be  admitted,  though  an  infant.  Per  Wik 
fiams,  2  Cro.  226.  Per  Holt  and  admitted  per  Ejre,  if  there  be  a  apeoia) 
CQstom  for  it^  bat  Doibin  cont.  3  Mod.  223.     1  Sal.  386. 

And  if  he  be  within  the  realm  at  the  time  of  the  descent,  tbouj^  be  g0i|a 
rat  before  proclamation,  he  shall  forfeit.     Adm.  2Cro.  IQl.  (k) 

(G3.)  When  not. 

If  a  copyholder  surrenders  to  A.  for  life,  who  dies,  he  shall  bare  it  agfliA 
without  re-admittance.    Vide  ante,  (F  1 4.) 

[*]So*if  a  copyholder  makes  a  lease  for  jears  by  licence,  and  the  lessee 
£e8,  his  executor  needs  no  admittance.     R.  Mo.  128. 

So  if  there  be  a  copyholder  for  years  who  dies,  his  executor  needs  no  ad- 
aiittance.     R.  Mo.  128.     D.  1  Leo.  4. 

So  if  husband  be  admitted  with  his  wife,  where  by  custom  he  shall  be 
tenant  by  the  curtesy ;  if  the  wife  dies,  the  husband  uecd  not  be  re*admit« 
ted.     1  Leo.  4. 

So,  the  admittance  of  tenant  for  life,  is  an  admission  of  him  in  remainder; 
so  that  the  lord  does  not  lose  bis  fine.  4  Co.  22.  b.  Brown.  R.  4  Co.  23. 
t.  Fitch.  Cro.  El.  504.  662.  Dub.  1  Rol.  505.  Y.  R.  Mo.  358.  465. 
R.  2Cro.  31.     R.  1  Vent.  260. 

So,  the  admittance  of  a  copyholder  for  years,  is  an  admittance  of  him  in 
Remainder,  after  the  years.     K.  1  Vent.  260.    R.  1  Mod.  120. 

(G  4.)  What  shall  be  an  admittance. 

Any  words,  which  sbew  that  the  lord  accepts  him  for  his  tenant  are  sufli- 
ci^Dt. 

So,  if  the  lord,  having  notice  of  a  surrender,  accepts  rent  of  the  surreun 
^ree,  it  is  an  admittance  in  law.     R.  1  RoK  505.  L  26. 

Though  the  acceptance  be  out  of  court.     1  Rol.  505. 1.  27. 

But  it  is  necessary  tbat  the  surrender  be  presented  before  the  acceptance. 
B.  2  Cio.  403.     3  Bui.  219. 

So,  if  a  surrenderee  at  another  court  makes  a  surrender  hi  court;  for  the 
allowance  by  the  lord  to  make  a  surrender,  amounts  to  an  admittance^  Dub^ 
38  £t.    R.  41  EU     1  Rol.  505.  1.  20.     Dub.  3  Bui.  240. 


■^r-f 


{h)  1.  The  title  to  a  copyhold  whero  the  party  c1ah»t  hy  descent  i«,  ai  againet  all  bat  the 
lord,  complete  without  admittance.  Tl^erefore,  a  mandamui  to  the  lord  to  admit  tach  par- 
ifwiUbe  refnted.  Stent ^  in  the  case  of  other  copyholders.  ST.  R.  197^—2. .And  title 
to  a  copyhold  may  he  made  through  the  heir,  though  he  never  was  admitted.  10  East,  583. 
-^  A  copyholder  surrenden  Xo  the  use  of  his  will^  and  by  his  will  orders  and  directs  two 
peisons  to  seU,  and  to  apply  the  monies  arisiqg  thereby  for  the  purposes  in  the  will.  They 
■ay  seU  without  being  admitted,  and  the  lord  shs^U  admit  the  Tendee,  and  shall  have  but 
one  fine.  2  Wils.  400.— 4.  Where  the  husband  of  a  woman,  tenant  of  a  cop^rhold,  is  enti-: 
tied,  by  the  custom,  to  hold  on  at  her  death  in  the  nature  of  a  tenant  by  the  curtesy,  her 
sdnission  is  not  a  necessary  ingredient  in  a  case  where  her  title  is  by  the  general  rule  oC 
law  complete  without  admission.  10  East,  S83.— 5.  But  the  doTtsee  of  a  copyhold  cannot^ 
vithoot  admittance,  devise  the  same.  1  Mad.  627.  7  East,  8.—^.  A  person  claiming  to  be 
admitted  to  a  copyhold  as  heir,  applies  by  his  attorney  to  the  steward,  out  of  court,  stating 
his  chum,  and  asking  whether  he  would  admit  him.  The  steward  answers,  the  lord  is  ab- 
sent, and  that  he  could  not  take  upon  himself  to  admit  him  till  he  returned.  Held,  that 
what  was  said  by  the  steward  was  a  dispensation  of  the  heir's  attendance  and  claiming  at 
%e  lord'e  coart,  and  t^at  he  might  thereupon  bring  ?Je^eat.    2  M.  ifc  S.  87. 
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But  there  ought  to  be  an  express  acceptance  of  a  certain  pereoB,  which 
amounts  to  an  admittance ;  for  if  a  surrenderee,  before  his  admittance,  sur- 
renders to  A.,  who  is  admitted,  it  does  not  amount  to  an  admittance  of  the 
iurrenderee.     R.  Yel.  145.     1  Brow.  143. 

So,  if  a  surrender  be  to  the  use  of  B.,  and  the  steward  jmrols  it,  and  givea 
him  a  copy  of  it  without  more,  it  is  no  admittance  ;  for  it  ought  to  be  an  act 
done.     R.  Bridg.  82.     Poph.  U7. 

[Joint-tenants  take  per  my  et  per  tout ;  and  the  admittance  of  one  of  sev-- 
era]  joint-tenants  supplies  the  whole  tenure  to  the  lord  ;  but  it  is  otherwise 
in  the  case  of  parceners.  -  3  T*  R.  165.] 

(G  5.)  When  it  shall  be. 

• 

The  lord  may  admit  before  a  surrender  is  presented.  R.  1  Rol.  50^^ 
1.  30. 

But  the  heir  is  not  bound  to  be  admitted  till  the  death  of  his  ancestor  is 
presented,  and  proclamation  made  for  his  admittance.     4  l^eo.  31.  (/) 

(G  6.)  By  whom  it  shall  be. 

Every  lord  having  possession  of  a  manor  by  right,  or  by  wrong,  may  make 
admittances.     Vide  ante,  (C  3, 4.)' 

And  every  steward  haying  colour  of  authority.     Vide  ante,  (G  5.) 

[*](G7.)  In  what  place. 

The  lord  may  make  an  admittance  in  court. 

Or,  at  any  place  out  of  court,  and  out  of  the  manor.     R.  4  Co.  26.  b. 

So,  the  steward  may  make  an  admittance  out  of  court,  at  any  place  with- 
in the^  manor,  as  well  as  in  court.     1  Rol.  505.  1.  15. 

Btit  not  out  of  the  manor.     R.  4  Co.  26.  b. 

Unless  where,  by  custom,  the  court  has  been  held  out  o.f  the  manor.  Cro. 
Car.  367.     Vide  post,  (R  4.)  ^ 

(G  8.)  By  attorney. 

The  lord  may  admit  a  copyholder  by  attorney,  as  well  as  in  person.  R. 
9  Co.  76.      1  Rol.  505.  1.510. 

But  the  lord  may  refuse  to  admit  by  attorney ;  because  his  tenant  ought 
to  do  fealty,  which  he  cannot  by  attorney.  9  Co.  76.  1  Rol.  505.  1. 
5.  (m) 

(G  9.)  How  it  shall  be  made. 

An  admittance  ought  to  be  pursuant  to  the  surrender ;  for  the  lord  is 
only  an  instrument,  and  the  surrenderee,  when  admitted,  is  in  by  the  sur- 
renderor.    R.  4  Co.  27.  b.  Taverner.     4  Co.  28.  b.  Westwick. 

And  therefore,  if  a  surrender  be  to  A.  for  life,  and  he  is  admitted  to  him 
and  his  heirs  ;  he  has  it  only  for  life,  the  reversion  being  in  the  surrenderor* 
R.  4  Co.  29.  b.  Bunting.     R.  1  Rol.  504.  1.  2. 

If  a  surrender  be  to  A.,  and  A.  and  his  wife  are  admitted,  it  is  void  to  the 
wife,  without  a  special  custom.     R.  4  Co.  28.  b.  Westwick. 


(0  It  is  8«ifnci€nt  if  fbe  sarrcnderco  be  admitted  at  any  time  before  trial.     East,  208. 
(m)  Feme  coverts  and  infants  ma^r  be   admitted  to  copyhold  estates  by  their  attornies 
or  guardians.    9  O.  1.  c.  29.  s,  1. — Fines  of  admission  thereon,  bow  recoverable.     Id.  s.  2, 


r 


JldmUance.  173 

So,  if  a  surrender  be  to  A.,  and  he  and  a  stranger  are  admitted ;  it  is 
yoid  to  the  stranger,  and  the  whole  vests  in  A*     4  Co.  28.  b. 

So,  if  a  surrender  be  to  A.  and  B.  for  life,  remainder  to  the  heirs  of  the 
bodj  of  B.  and  the  surrenderor,  and  A.  and  B.  are  admitted  in  fee  ;  thej 
bave  it  only  for  life.     R.  1  Rol.  438. 

So,  if  a  surrender  is  absolute,  and  the  admittance  upon  condition ;  he  has 
it  absolutely.     4  Co.  ^8.  b. 

So,  if  a  surrender  is  of  such  and  such  copyholds,  and  the  admittance  is 
to  all  copyholds  of  the  surrenderor;  nothing  vests  but  the  particulars  men- 
tiooed  in  the  surrender*     R.  Dy.  251.  b.     1  Rol.  405.  L  45. 

So,  if  a  surrender  be  to  A.  and  bis  heirs  ;  and  A.  dies  before  admittance  ; 
die  lord  may  admit  the  heir.     1  Rol.  504. 1.  40. 

So,  if  a  surrender  be  to  A.,  remainder  to  B.,  and  A.  dies  before  prcscnt- 
mentof  the  surrender;  B.  shall  be  admitted.  R.  Dy.  251.  a.  1  Rol.  504. 
1.35. 

So,  if  a  surrender  be  to  A.  for  years,  remainder  to  his  right  heirs  ;  the 
admittance  of  A.  will  be  the  admittance  of  the  heir,  so  that  if  he  dies,  such 
admittance  •f  the  heir  m^e^  ^  j/onsessiofratris.     R.  2  Lev.  107. 

[♦](G  10.)  The  lord  compellable  to  admit. 

If  the  lord  refuses  to  admit,  he  shall  be  compelled  in  chancery.      R.  2 
Cro.  sez.     Per  Dodd,  2  Rol.  274.     [Cary,  3.]  (n) 

So,  if  a  surrender  be  to  the  lord,  who  is  dominus  pro  temporcj  and  then 
his  interest  determines ;  the  lord  paramount  shall  be  compelled  to  make  an 
admittance  thereupon.     Co.  L.  59.  b. 

But  an  action  upon  the  case  does  not  lie  against  the  lord,  if  he  refuses  to 
adroit;  for  there  is  no  remedy  but  in  equity.     R.  2  Cro.  368.     1  Rol.  108.- 
1 20.  30.     2  Bui.  337. 

So,  if  by  custom  the  lord  ought  to  admit  to  a  copyhold  whom  the  copy- 
bolder  names  for  his  successor,  and  the  lord  refuses,  an  action  upon  the 
case  does  not  lie.  R.  Mo.  842.  R.  2  Cro.  368.  2  Bui.  337.  1  RoU 
125.  195.  (o) 

.  (G  1 1 .)  Of  what  effect  it  shall  be. 

If  a  man  be  admitted  to  a  copyhold  upoii  a  void  presentment,  he  has 
Aereby  the  customary  estate  and  title  to  the  possession,   and  is  capable 

(r)  1.  Or  the  coart  B.  R.  will  grant  a  mandamaa  to  compel  him.  2  T.  R.  484.  D. 
Ibid.  198.  Vide  infra,  (H  1.) — 2*  And  it  ia  no  ground  for  stopping  luch  mandamus,  that  the 
]artj  applying  for  it  objects  to  the  fine  the  lord  proposes  setUing ;  because  the  right  to  the 
Coe  does  not  accrue  until  after  admittance.  Ibid. — 3.  But  no  mandamus  shall  be  granted 
tor  the  admission  of  an  heir,  because  he  has  a  complete  title  against  all  the  world,  except 
fte  lord,  before  admittance.     2  T.  R.  197. 

(•)  1.  Bat  where  the  jury  were  Bound  to  present  the  conveyances  of  burgage  tenants, 
tad  the  lord  would  not  hold  a  court  and  summon  a  jury,  the  court  granted  a  mandamus 
to  compel  him  to  hold  a  court,  summon  a  jury,  and  admit  the  persons  who  should  appear 
apoQ  the  presentments  entiUed  to  admission,  and  to  oblige  the  jury  to  make  the  present- 
Beats.  1  WUs.  283—2.  An  admittance  upon  a  claim  of  right  will  giye  no  better  title 
than  the  right  claimed.  7  East,  186.  Though  the  real  tiUe  is  in  the  lord.  lbid.--3.  The 
lord  granted  a  copyhold  to  R.  F.  for  the  life  of  U.  F.  R.  F.  died,  and  his  administrator 
claimed  to  he  admitted  as  administrator,  and  was  admitted  accordingly.  Ejectment  by 
Ima;  but  on  a  case  reserved,  the  court  held  he  had  no  title,  because  there  could  be  ne 
general  occupation  of  a  copyhold,  because  of  the  freehold  in  the  lord ;  and  because  the 
admittance,  which  imported  to  be  on  a  claim  of  right,  would  gire  no  title  if  that  claim  was 
mfoonded.    7  East,  186. 

[*180]     , 
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of  a  release  from  him  who  has  tfae  right*    R.  4  Co.  25.  Kite.     1  Rol.  504v 
1.  50. 

But  if  he  enters  upon  a  copyhold  of  a  manor  in  the  hands  of  the  king, 
he  has  no  interest,  but  possession  against  a  stranger.     R.  3  Leo.  231. 

So,  if  a  copyholder  in  remainder  enters  upon  a  copyhold  for  life,  he  hat 
not  the  customary  interest  for  life,  but  is  a  disseisor  ;  and  if  he  afterwards 
flurrenders,  it  avails  nothing.     R.  1  Mod.  199. 

If  a  copyholder  leases  for  years,  and  afterwards  surrenders  two  parts  of 
the  reversion,  the  surrenderee,  being  admitted,  shall  distrain  for  two  parts 
of  the  rent,  without  attornment  or  notice  -,  for  the  surrender  it  notonous. 
R.  Ray*  18.     R.  Hob.  177.  {p) 

[*](H)  FINE. 

(HI.)  When  due. 

By  custom,  a  fine  shall  be  paid  to  the  lord  upon  every  alteration  of  his' 
tenant;  and  therefore,  if  a  copyholder  in  fee  dies,  a  fine  is  due  to  the  lord 
upon  admittance  of  the  heir.     Co.  L.  59.  b.  Kit.  1 22.  a. 

[But  the  lord  is  not  entitled  to  (he  fine  till  after  admittance.  2  Term  Rep. 
485.     Vide  supra,  (G  10.)J 

And  if  the  heir  dies  before  admittance,  it  shall  not  prejudice  the  lord  as  to 
his  fine. 

Or,  if  he  surrenders  before  admittance.     4  Co.  22.  b. 

[But  if  copyholder  surrenders  to  the  use  of  his  will,  and  by  will  orders 
and  directs  two  trustees  to  makie  sale  of  his  copyhold,  and  apply  the  money 
to  certain  purposes ;  they  may  sell  without  being  admitted,  and  the  lord 
thall  admit  the  vendee,  and  have  but  one  fine.     2  Wils.  400. 

[So  if  a  copyholder  covenant  to  assign  and  surrender  to  B.,  which  cove- 
nant is  presented  by  the  homage,  but  before  any  surrender,  B.  assigns  his 
interest  to  C,  to  whom  the  copyholder  surrenders  ;  C.  has  a  right  to  be  ad- 
mitted on  the  payment  of  one  fine.     2  Term  Rep.  484.] 

So,  if  a  copyholder  makes  a  surrender,  a  fine  is  due  upon  admittance  of 
the  surrenderee.     Co.  L.  59.  b.    Kit.  122.  a. 

So,  if  a  wife,  by  custom,  has  the  whole  or  part  of  a  copyhold  for  her  dow- 
er; upon  her  admissiop  a  fine  shall  be  paid.     Kit.  123.  a. 

But  half  a  fine  is  con^monly  taken ;  but  that  is  according  to  the  custom  of 
the  manor.     Ibid. 

So,  if  a  surrender  be  to  A.  by  way  of  mortgage  upon  condition,  aftef  the 
condition  broken,  the  lord  shall  compel  A.  to  be  admitted,  and  pay  a  fine, 
though  A.  will  renew  the  surrender.     Dub.  2  Ver.  367,  8. 

So,  if  a  surrender  be  to  A.  for  life,  and  afterwards  to  B.  for  life,  and  af- 
terwards to  C.  in  fee,  a  fine  is  due  for  them  in  remainder;  for  though  the 
admittance  of  A.  is  an  admittance  of  them  in  remainder,  yet  it  shall  not  pre- 
judice the  lord  for  his  fine.     D.  3  Co.  22.   Brown.     R.  4  Co.   23.  Finch* 


^1^ 


(p)  I.  Admittance  io  a  copyhold  wHl  confer  no  estate  where  the  f^nt  itielfconferi  none. 
3  East,  260.  7  East,  23.-2.  The  ceremony  of  admittance  to  copyholds  is  for  the  l6rd  V 
take  only.  Therefore,  as  a^nst  all  persons  but  the  lord,  the  tiUe  of  the  surrenderee  ^fter 
admittance  is  perfect  as  from  the  time  of  the  surrender,  and  shall  relate  back  to  it.  4  Burr. 
1962.  I  T.  R.  600.  16  East,  208.— 3.  Where  the  devisee  of  a  customary  estate,  which  hadl 
been  surrendered  to  the  use  of  the  will,  died  before  admittance.  Held,  that  her  deriaee^ 
though  aHerwards  admitted,  could  not  recover  in  e^ctment ;  for  the  admittance  of  the  sec- 
ond devisee  had  no  relation  to  the  last  legal  surrender,  and  the  legal  this  rauained  in  Cbe  hel^ 
ef  the  last  surrenderor.    7  East*  8.  3  Smith,  6.         ' 
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Bbnt  per  Poph.     1  Rol.  505. 1.  50.    R.  Cont.  Mo«  358.  465.     D.  ace.  1 
VcDt.  260.     Per  Kit.  ace.  but  others  cont.     Kit.  122.  b.     R.  1  Mod.  120. 

And  the  lord  may  set  a  fine  for  the  particular  estate,  and  another  for  the 
remainder.     D.  1  Vent.  260. 

But  there  ought  to  be  a  special  custom,  otherwise  a  fipe  is  not  due  for  a 
remainder.     Per  two  J.  3  Lev.  308.     Per  two  J.  Cro.  El.  504. 

[*]  And  if  another  6ne  is  set  for  a  remainder,  it  is  only  half.     Kit.  1 22.  b. 

Anid  it  need  not  be  paid  till  the  remainder  comes  into  possession.  Pet 
Wild.     1  Vent.  260. 

If  a  copyhold  be  granted  to  A.  for  years,  who  dies  during  the  term ;  the 
eiecutor  shall  be  admitted,  and  pay  a  fine.  Per  Weston,  others  cont.  S 
Leo.  9.     [Ace.  1  Bur.  206.  218.1 

So,  by  custom,  a  fine  may  be  aue  upon  the  death  of  the  lord.  Co.  L. 
59.  b; 

But  not  upon  the  alienation  of  the  lord;  for  that  would  be  unreasonable. 
Ibid. 

[In  a  manor  where  by  custom  a  general  fine  is  due  from  all  the  tenants, 
Ml  the  death  of  the  last  admitting  lord ;  husband  tenant  for  life  by  virtue  of 
marriage-settlement  is  entitled  to  the  fines  on  the  death  of  his  wi/e,  the  last 
admitting  lady.     Str.  654.     Fort.  4 1 .] 

But  if  two  or  three  are  admitted  together,  one  fine  only  is  due ;  for  they 
make  but  one  tenant.     Kit.  122.  a. 

So,  if  a  surrender  be  to  husband  and  wife,  and  the  heirs  of  the  husband, 
lliere  is  but  one  fine  due  upon  admittance  of  the  husband  and  wife.     Ibid. 

So,  if  a  copyholder  surrenders  to  himself  for  life,  and  afterwards  to  B.  and 
Us  heirs,  and  dies  before  the  next  court ;  B.  shall  pay  but  one  fine  upon  his 
admittance.     Kit.  122.  b. 

So,  upon  a  common  recovery,  there  shall  be  but  one  fine  paid ;  for  the 
recoverors  are  in  the  post,  and  pay  no  fine.     Ibid. 

So,  if  a  copyholder  for  life  and  he  in  reversion  or  remainder,  join  in  a  sur- 
render, the  surrenderee  shall  pay  but  one  fine.     Kit.  123.  a. 

So,  if  there  be  no  new  tenant,  no  fine  shall  be  paid ;  and  therefore.  If  a 
copyholder  surrenders  to  A.  for  life,  who  dies ;  the  surrenderor  shall  pay  no 
fine  to  be  re-admitted.     9  Co.  107.     1  Rol.  505. 1,  45. 

So,  if  one  joint- tenant  dies,  the  survivor  &hall  have  the  whole  without  pay- 
ing any  fine  to  be  admitted.     Kit.  122.  a. 

DO,  if  a  surrender  be  upon  condition,  and  the  surrenderor  enters  for  the 
condition  broken ;  he  shall  not  pay  any  fine.     Kit.  1 23.  a. 

If  a  woman  has  a  copyhold  for  the  nonage  of-herson,  and  takes  ahusband^ 
and  dies  before  her  son  IS  of  full  age;  the  husband  shall  have  it  without  a 
new  fine.    Per  two  J.   3  Leo.  9. 

(H  3.)  When  to  be  set,  and  how.     [Vide  supra,  (H  1.)] 

No  fine  shall  be  imposed  till  admittance.  1  Rol.  506.  A.  for  the  admit- 
tance is  the  cause  of  the  fine.  R.  4  Co.  28.  a.  Hubbard.  D.  1  Vent 
260. 

If  a  copyholder  holds  several  copyholds,  by  several  services,  there  ought 
to  be  upon  every  one  a  several  fine.  R.  4  Co.  27, 8.  Hubbardj  for  he  may 
pay  one,  and  forfeit  for  the  other.     Ibid.     Cro.  £1.  779.     Mo.  622. 

So,  if  all  the  several  copyholds  are  surrendered  to  one  tenencP  ptr  antiqua 
servitia  ;  for  the  tenures  remain  several,  and  the  fines  ought  to  be  several. 
A.  4  Co.  28.  a.  Hubbard« 

(One  gross  fine  cannot  be  assessed  on  the  admission  to  several  copyhold 

[*182] 
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[^Jtenements  ;  and  if  it  be  so  stated  in  the  declaration  in  an  action  for  the 
fine,  it  is  error,  and  not  cured  by  verdict.     Doug.  722.]  {q) 

(H  3.)  Fine  certain. 

A  fine  may  be  certain,  by  custom.     Co.  L.  59.  b. 

If  the  custom  allows  for  a  fine  a  year's  value  of  the  land,  it  is  good ;  for 
the  value  is  sufficiently  certain,  and  triable  by  a  jury.  R.  3  Lev.  255*  3 
Mod.  133.     Carth.  13. 

So,  a  fine  of  one  penny  for  100  acres  or  more,  is  good.     Kit.  103.  a. 

So,  6;.  Qd.  for  every  messuage,  cottage,  or  tofl,  or  every  acre  of  land, 
though  as  much  be  paid  for  one  as  the  other.     Kit.  103.  a. 

So,  a  fine  at  the  will  of  the  lord  for  the  first  purchase,  and  nothing  af- 
terwards.    Kit.  103.  b. 

If  the  lord  demands  a  fine  certain,  it  is  no  evidence  of  its  uncertainty  that 
he  has  paid  less ;  for  the  lord  may  take  a  less  sum.  D.  2  Bui.  32.  D.  cont. 
per  Richardson,  Lit.  252. 

Otherwise,  if  he  has  paid  more.     D.  2  Bui.  32. 

If  a  jury  find  a  fine  certain,  chancery  will  decree  it  to  be  an  uncertain 
fine  upon  examination  of  the  rolls.     D.  Lit.  252. 

If  a  fine  certain  hath  been  paid  from  the  time  of  H.  6.  and  it  appears  by 
the  roll  to  have  been  uncertain  before ;  it  is  not  a  fine  certain.     Godb.  365. 

A  fine  certain  ought  to  be  paid  immediately.  4  Co.  28.  a.  Hubbard.  Cro* 
El.  779.     Mo.  623. 

(H  4.)  Fine  uncertain. 

So,  sometimes  a  fine,  by  custom,  is  uncertain  and  arbitrary.  Co*  L. 
59.  b. 

Or,  by  custom,  may  be  assessed  by  the  homage,  where  the  lord  does  not 
agree.     Noy,  2,  3. 

But  tliough  it  is  uncertain,  it  ought  to  be  reasonable ;  otherwise  the  copy- 
holder is  not  compellable  to  pay  it.  Co.  L.  59.  b.  R.  4  Co.  27.  b.  Hub- 
bard. 1  Rol.  507. 1.  25.  R.  Mo.  622.  Cro.  El.  779.  R.  Co.  Ent.  647.  c. 
yf  ;  Whether  a  fine  be  reasonable  or  not,  shall  be  determined  by  the  justices 
upon  the  circumstances  appearing  in  the  case.  Co.  L.*  59.  b.  R*  4  Co. 
27.  b.  Hubbard.     Mo.  623. 

And  therefore,  if  an  action  be  brought  against  a  copyholder  by  the  lord, 
it  shall  be  referred  to  the  court  upon  demurrer.  4  Co.  27.  a.  Co.  Eot* 
647.  c. 

Or,  the  defendant  may  plead  not  guilty,  and  upon  proof  of  the  value  of  the 
land,  and  other  evidence,  the  court  will  judge.  4  Co.  27.  a.  Hob.  135. 
Co.  Ent.  647.  c. 

For,  if  a  copyholder  prays  a  mitigation,  it  does  not  conclude  him,  but  that 
he  may  afterwards  insist  on  the  unreasonableness  ofthefinc.  1  Rol.  507.1. 30. 

[*]And  there  may  be  a  custom,  that  if  the  lord  and  surenderee  do  not 
agree  for  the  fine,  the  tenants  ought  to  assess  it.     R.  1  Rol.  48. 

Yet  if  a  copyholder  brings  trespass  against  his  lord,  who  justifies  his  entry 
for  non-payment  of  a  fine ;  it  ought  to  be  shewn  on  the  part  of  the  copyhold- 
er, that  it  Is  unreasonable.     R.  Hob.  135.' 


(9)  In  assumpsit  for  a  fioe  on  admission  to  a  copyhold,  where  the  lord  remitted  a  part  of 
the  fine  :  held,  that  it  was  not  necessary  to  prove  an  entry  on  the  court  rolls,  either  of  the 
oiiginal  assessment  of  the  fine  or  the  ro- assessment  ;  fer  ihe  lord,  and  not  the  faomaire.  is  i» 
assess  the  fine.     2  Smith,  225.     6  East,  56. 

[*I83]    [*I84] 
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\i  d)6  lord  demands  5/«  upon  admittance  to  a  Copjholder  of  305«  per  anil« 
it  is  unreasonable.     R«  1  RoL  75. 

So,  it  he  demands  for  an  admittance  upon  a  descent,  above  two  years  taU 
He.  '  Semb.  2  Mod.  230.  But  two  years  value  is  reasonable.  K.  Ch«  R. 
464.  Adm.  2  Bui.  32.  {^Doug.  724.  n.  to  727.  n.  And  the  lord  is  not 
bound  to  make  any  deduction  on  account  of  the  land-tax.     Doug.  Ibid.] 

So,  if  he  demands  two  jears  and  a  half  rent  for  an  admittance  upon  a  aur-* 
tender ;  for  one  jear  and  a  half  is  sufficient.     R.  Cro.  Car*  1 96. 

Or,  the  value  of  two  years  for  an  admittance  upon  a  surrender.  R«  Co« 
Knt  647.  c. 

[Fines  shall  be  set  according  to  the  present  improved  value,  not  accord- 
ing  to  the  rent  under  a  lease  then  subsisting  by  licence  of  the  lord.  Str* 
1042.] 

fOn  admission  to  a  mansion-house  then  Unlet  (and  which  had  continued 
aolet  for  eighteen  years  when  action  was  brought)  and  a  piece  of  land  let 
at  7/.  per  annum ;  150/.  being  the  fine  paid  at  the  last  admission,  id  not  un« 
reasonable.     3  B.  M.  1717.] 

But  if  by  custom  a  fine  is  only  due  on  the  first  purchase,  and  he  and  hii 
heirs  pay  no  fine  for  any  land  purchased  there  afterwards  ;  the  lord  may 
•et  what  fine  he  pleases.     Kit.  103.  b.  (r) 

(H  5.)  When  it  shall  be  paid. 

A  copyholder  need  not  pay  an  uncertain  fine  immediately,  for  be  cannot 
know  how  much  it  will  be  ;  and  therefore,  if  the  lord  does  not  limit  a  time 
for  payment,  he  shall  have  a  convenient  time.  R«  4  Co.  37.  b*  Hubbard* 
R.  Cro.  El.  779.     Mo.  622.  («) 

(H  6.)  Remedy  for  a  fine. — ^By  actioni 

If  a  copyholder  refuses  payment  of  the  fine,  debt  lies  against  him*  Per 
two  J.  1  Sid.  58.  D.  to  be  R.  2  Mod.  230.  232.  Adm.  and  a  declara«< 
tioQ  there  in  debt  for  refusal  of  such  fine.  Lut.  697.  CM.  244.  Vide 
Eat.  176.  R.  Per  three  J.  Holt  cont.  3  Mod.  240.  3  Lev*  261*  Sho« 
35.     2  Vent.  175. 

So,  by  the  executor  of  the  lord.     Adm.  3  Lev.  26  L 

So,  an  indeb.  assumpsit.  R.  3  Mod.  240.  3  Lev.  262.  Per.  three  J« 
Holt  cont.  Sho.  35. 

[If  a  fine  is  assessed  on  admission  of  an  infant,  assumpsit  would  lie  whilst 
lie  is  an  infant;  (Semb.  per  Yates  J.)  but  certainly  after  he  [*]comes  of 
age,  and  has  renounced  the  estate,  but  confirmed  the  transaction  by  enjoying. 
SB.M.  1717.     Doug,  727.] 

[Assumpsit  lies  against  a  steward  for  the  excess  of  a  fine  obtained  by  coer* 
cion.     4  T.  R.  564.] 

(H  7.)  By  seizure  as  forfeited^ 

And  non-payment  of  a  fine,  apparently  reasonable,  upon  demand,  is  a 
forfeiture  of  the  copyhold.     R.  1  Rol.  507. 1.  20.     Vide  post,  (M  4.) 


(r)  An  excesaiva  ataestment  of  a  copyhold  fine  is  not  made  good  by  a  ftmiiiitur  of  tho  ex- 
cess.   3  B.  &  P.  346.     Dougl.  732. 

(«)  And  since  the  fine  is  not  due  until  admittance,  the  title  ii  eompUtf  wiUioat  payment 
efit.    1  East,  633.  .... 
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Though  he  pretends  that  he  does  not  know  what  fine  is  due,  &c.  if  such 
pretence  is  merely  groundless  and  covinous.     Semb.  Ray.  42. 

But  if  a  fine  is  unreasonable,  refusal  of  payment  is  no  forfeiture.     1  Rol. 
507.  1.  25.     Vide  ante,  (H  4.) 

Or,  if  it  was  dubious,  whether  a  fine  was  reasonable  or  not,  though  it  was 
adjudged  reasonable.     D.  1  Rol.  507. 1.  35.     R.  Ray.  42.  2  Mod.  231. 

So.  if  it  be  dubious,  whether  a  fine  is  certain  or  uncertain  ;  a  refusal  to 
pay  an  uncertain  fine,  if  he  tenders  the  fine  certain,  is  no  forfeiture.  R. 
2  Cro.  617.     R.  Ray.  42.     Semb.  2  Mod.  229. 

Yet  if  a  day  is  appointed  for  payment  of  the  fine,  and  he  does  not  appear 
to  excuse  his  default,  though  he  tendered  the  fine  certain  at  the  time  when 
it  was  assessed,  it  is  a  forfeiture.     R.  2  Cro.  617. 

So,  if  it  is  dubious,  whether  a  fine  be  due  or  not,  a  refusal  is  no  forfeit- 
ure.    R.  3  Lev.  309. 

So,  it  is  no  forfeiture,  if  there  was  not  a  demand  from  the  person  of  the 
copyholder  at  the  time  limited  for  payment  of  the  fine,  or  afterwards.  R. 
Hob.  135.     Semb.  Ray.  42.  Cont.  Co.  Ent.  647.  d.     Ace.  2  Mod.  229. 

And  if  the  lord  justifies  in  trespass  for  non-payment  of  the  fine,  he  ought 
to  shew  a  demand.     R.   Hob.  1 35. 

But  the  demand  may  be  by  the  steward,  without  authority  in  writing. 
R.  2  Mod.  229. 

So,  it  is  no  forfeiture,  if  there  was  not  an  express  refusal.  Co.  Ent. 
647.     Vide  post,  (M.  4.) 

Or,  if  he  refuses  before  the  time  appointed  for  payment,  if  he  pays  at  the 
time.     Co.  Ent.  647.  d. 

Entry  for  a  forfeiture  ought  to  be  by  the  lord,  or  another  to  his  use. 

But  an  entry  may  be  without  precept  from  the  steward.    R.  2  Mod.  229. 

[Infants  and  femes-coverts,  being  entitled  by  descent,  or  by  surrender  to 
the  use  of  a  will,  to  be  admitted  to  any  copyhold,  may,  in  their  proper  per- 
gons,  or  a  feme-covert  by  her  attorney,  and  an  infant  by  his  guardian,  or,  if 
he  has  no  guardian,  by  his  attorney,  appear  at  one  of  the  three  next  courts 
for  the  manor  of  which  the  copyhold  premises  are  parcel,  and  offer  them- 
selves to  the  lord  or  his' steward  to  be  admitted  tenants.  St.  9  G.  I.e. 
30.  s.  1 .]  . 

i  [In  default  of  which  appearance,  either  in  proper  person,  or  by  attorney 
or  guardian,  the  lord  or  his  steward,  after  three  several  courts  duly  holden, 
and  proclamations  regularly  made,  may  nominate  and  appoint,  at  any  sub- 
sequent court,  any  fit  person  to  be  guardian  or  attorney  for  that  purpose, 
only,  and  by  such  guardian  or  attorney,  admit  suck  infant  or  feme  covert, 
and  on  such  admittance  [^Imay  impose  such  fine  as  might  have  been  set,  if 
such  infant  had  been  of  TuH  age,  or  such  feme-covert  sole  and  unmarried. 
Id.  ibid.] 

[On  such  admittance  the  fine  imposed  may  be  demanded  by  the.  bailiff  or 
d^ent  of  the  lord,  by  a  note  in  writing  signed  by  the  lord  or  his  steward,  to 
be  left  with  such  infant  or  feme-covert,  or  with  the  guardian  of  the  infant^ 
or  husband  of  the  feme  covert,  or  with  the  occupier  of  the  messuage,  &c. 
to  which  such  admittance  was  made.  s.  2.] 

flf  the  fine  be  not  then  paid,  the  lord  may  enter  and  receive  the  profit* 
of  the  cop)  hold  till  be  be  satisfied,  accounting  for  the  overplus  to  the  infant 
or  feme-covert.     Id.] 

[If  the  guardian  of  the  infant  or  husband  of  the  feme-covert  pay  the  fine> 
[*186]  ^  ^ 
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thej  may  reimburse  themselves  out  of  the  rents  of  the  copjhold.     8.  4. 
Vide  postj  (M  4.)]  (0 

[II.]  A  CX)PYHOLDER  SHALL  ALIEN  ONLY  BY  SURRENDER. 

A  copyholder  has  no  other  evidence  for  his  tenements,  but  a  copy  of  thf 
coart-roIL     Lit*  s«  75. 

And  therefore  he  cannot  alien  by  deed. 

Nor  by  will,  without  a  surrender  to  the  use  of  his  will.     Vide  ante,  (F  9.) 

Unless  there  be  ^  special  custom,  that  he  may  demise  without  a  surren-* 
jer;  for  then  it  shall  be  good.     R.  Lit.  26.     Adm.  Cart.  71. 

So,  if  a  copyholder  be  ousted  by  disseisin,  he  cannot  release  by  deed  to 
fhe  disseisor  ;  for  he  has  not  the  customary  estate  upon  which  a  release  may 
enuTe,  and  it  would  be  a  prejudice  to  the  lord,  who  would  lose  his  fines 
and  services.     R.  4  Co.  25.  b.   Kite.     R.  1  Leo.  102. 

Bat  if  a  man  be  admitted  to  a  copyhold  upon  a  void  surrender ;  he,  who 
has  right,  may  release  his  right  by  deed,  and  by  this  release  his  right  is  ex- 
tinct.   R.  4  Co.  25.  Kite.     Co.  L.  60.  a. 

So,  if  a  copyholder  surrender  upon  condition,  he  may  afterwards  release 
the  condition  by  deed ;  for  it  cannot  pass  by  surrender.  R.  2  Cro.  36. 
Yide  4  Co.  25.  Kite. 

Soj  if  a  lord  grants  the  inheritance  of  a  copyhold  to  A.,  the  copyholder 
may  release  by  deed  to  A.  and  thereby  extinguish  his  customary  interest. 
R.  ]  Leo.  102. 

So,  if  A.  and  B.  are  admitted  to  a  copyhold  jointly,  one  of  them  may 
paias  his  estate,  by  release,  to  his  companion.     R.  Winch^  3« 

So,  a  copyholder  may  sell  or  release  his  copyhold  to  the  lord,  by  deed. 
R.  Hat.  65.  (u) 

[^][A  recovery  in  C.  B.  is  not  good  of  copyhold  lands  ;  but  of  customa- 
ry freeholds  which  pasaby  surrender  in  a  borough  court,  it  may.  1  Atkyns, 
474.    Vide  post,  (L).l  (jc) 

(I  2.)  But  a  defect  of  the  roll  shall  be  amended. 

If  there  be  an  omission  in  an  entry  upon  the  roll,  upon  proof  the  roll 
dnll  be  amended ;  for  the  roll  does  not  conclude  the  copyholder  to  plead,  of 
{ive  in  evidence  the  truth  of  the  matter.     R.  4  Co.  25^    Kite. 

And  therefore,  if  a  surrender  upon  condition  be  presented,  and  the  con- 


i*W 


(0  (H  8.)  Steward's  fees. 

1.  Whero  a  perion  is  admitted  to  several  diatinct  tenements,  the  steward  of  the  manor  h 
not  eathled,  as  a  matter  of  general  right,  to  the  full  fees  on  each  admission  separately ; 
asd,  therefore,  whero  no  custom  prevails  in  the  manor  to  that  effect,  he  must  stand  on  his 
fvsntwwi  nundt.  2  Mars.  84.  6  Taunt.  4^. — 2.  Where  there  is  a  custom  in  a  manor  for. 
^  payment  of  a  separate  set  of  fees  to  the  steward,  upon  the  surrender  of  each  separate 
tsBsmeiiti  and  two  are  admitted  as  tenants  in  common  of  one  piece  of  land  ;  payable,  al- 
tboQ|^'^  land  is  afterwards  conveyed  to  one  person,  as  in  the  ca&e  of  indivisible  services. 
3SBrilb,449.     6  East,  476. 

(i^  1.  Though  copyholds  can  only  pass  by  surrender  and  not  by  release ;  yet  a  release 
gOBW  by  one  claiming  title  to  the  tenant  in  possession  will  extinguish  the  releasor's  title  or 
clte>  10  East,  &83.«-2.  The  grant  of  the  reversion  of  a  copyhold  to.  the  tenant  for  life 
(heteof,  habendum  Sot  the  lives  of  others,  though  inoperative  as  to  him,  cannot  enure,  w^th- 
set  a  custom,  to  confer  an  estate  on  the  cestui  qui  vies.     3  East,  260. 

(x)  t.  A.  common  recovery  has  the  same  operation  upon  copyholds  as  upon  freeholds.  & 
T>  R,  104. — 2,  A  fine  levied  by  a  copyholder,  who  afterwarch  continues  in  possession,  is 
Toid  as  to  the  lord.    3  T.  R.  173. 
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dition  is  not  entered  upon  the  roll,  it  is  not  void ;  but  the  roll  sliaU  be 
amended.     Ibid. 

So,  if  the  day  of  the  court  be  mis-entered  upon  the  roll,  it  shall  be  aniend* 
ed  upon  evidence,  and  shall  not  prejudice*     R«  1  Leo*  290. 

(K)  WHAT  A  COPYHOLDER  SHALL  DO  BY  CUSTOM- 
(K  L)  Shall  be  tenant  by  the  curtesy. 

What  a  copyholder  may,  or  ought  to  do,  and  what  not,  the  custom  directs, 
Co*  L.  63.  a. 

And  therefore,  by  special  custom,  the  husband  may  be  tenant  by  the  cif  r« 
tesy  of  a  copyhold,  which  he  has  in  right  of  his  wife.  Adm.  2  Leo.  208. 
1  And.  192t 

Sut  the  custom  shall  be  taken  strictly,  and  therefore,  though  the  husband 
of  one,  who  had  a  copyhold  at  the  time  of  the  marriage,  shall  be  tenant  by 
the  curtesy,  yet  he  shall  not,  if  the  copyhold  descends  during  the  coverture, 
B,  3  Leot  1Q9.  208.     [Vide  1  P.  W.  69.  per  two  J.  cont^J 

(K  2.)  Shall  have  dower. 

So,  by  special  custom,  the  wife  may  have  all  the  land  of  her  husband,  af« 
ter  his  death,  for  dower,  or  free-bench.     3  Lev.  385.     Lit.  s,  37. (y) 

[Free-bench  is  a  widow's  estate  in  such  lands  as  the  husband  dies  seised 
of;  not  that  he  is  seised  of  during  the  coverture,  as  dower  is.  3  Atkyns^ 
fi25.     Vide  Cowp.  481.] 

[Therefore,  where  by  the  custom  a  tenant  for  life  of  three  lives  bad  a 
power  of  surrendering  the  whole  estate,  and  by  licence  from  the  lord  de- 
mised by  way  of  mortgage  for  99  years,  this  was  held  to  defeat  the  widow  of 
her  free-bench,  though  only  one  instance  of  a  lease  by  licence  was  given  in 
evidence.     Cowp.  481.](2r) 

[If  a  man  before  marriage  settles  on  his  wife  part  of  his  real  estate  for 
jointure,  in  bar  of  all  dower  which  she  may  claim  out  of  any  [*]lands,  tene- 
ments, messuages,  and  hereditaments,  of  which  he  is  or  shall  be  seised,  of 
freehold  or  inheritance  ;  she  cannot  claim  her  free-bench  in  copyholds  pur? 
chased  afterwards.     1  Yezey  sen.  54.] 

Or,  a  moiety,  or  third  part  of  his  land.     Co*  L.  33,  b. 

Or,  only  the  fourth  part  of  his  land.     Ibid. 

Or,  the  whole,  or  a  moiety,  dum  sola  ir  casta  vixerit.     Kit.  105* 

Or,  during  her  widowhood.     Hob.  181.     Noy,  2. 

Or,  a  woman  being  espoused  when  a  virgin,  jshall  have  all  the  lan^  where* 
of  her  husband  dies  seised.     Kit.  102.  a. 

.    Or,  the  wife,  by  custom,  shall  have  a  third  part  of  the  rent  of  her  hus- 
band's land,  and  not  the  land  itself  for  her  dower ;  as,  at  Bush.  Kit.  102.  b. 

So,  by  custom,  the  wife  surviving  shall  have  the  fee,  and  the  husband  e 
conversOf     Noy,  2, 

And  sometimes  the  wife,  by  custom,  shall  be  admitfed  to  her  dower,  after 
the  death  of  her  husband.     Vide  Kit.  1 23.  a. 

And  shall  pay  a  fine.     Vide  ante,  (H  1.) 


(y)  She  is  not  dow^ble  ofa  traat  estate.    4  B.  C.  C.  520. 

w 


[f)  1.  When  the  husband  does  not  die  seised  o(  the  legal  estate,  biy  widow  cannot  claim 
her  free-bench  according  to  the  casiom.  3  £a«t,  S60  — 2*  Yet  the  widow  is  entitled  to 
her  ffee-bench  in  copyhold  land  surrendered  to  the  w  c£  the  huftbaad.  though  he  never 
may  hiLve  been  adoutted  thereto,    5  Burr.  9764. 
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Sonoetimes  she  shall  have  it  without  admission,  as  an  excrescence  from 
the  estate  of  her  husband.     Hob.  181. 

But  a  custom,  that  the  wife  shall  have  dower  assigned  bj  the  homage, 
without  the  answer  of  the  terre-tenant,  or  a  plaint,  or  process  against  him, 
if  ill.     Kit.  103.  b. 

Or,  that  the  wife  shall  have  dower  assigned  of  the  land,  where  the  hus- 
band, before  marriage,  has  made  a  lease  for  life,  rendering  rent.  Kit.  103.  b. 

When,  by  custom,  the  wife  has  dower,  she  shall  have  all  incidents  ;  and 
dierefore  shall  recover  damages  upon  the  st.  of  Merton,  if  her  husband  diet 
sebed.     R.  4  Co.  30.  b.     Shaw.    Mo.  410.  Cro.  El.  426. 

But  she  shall  not  have  debt  for  damages  given  upon  the  st.  of  Merton  in 
s  court  baron,  except  in  the  same  court,  or  in  chancery.  4  Co.  30.  b* 
Shaw.  Yet  Moore  says,  that  three  J.  then  held  that  debt  lies  in  B*  R.  for 
damages  assessed  there  above  40s.     Mo.  410,  411* 

$0,  she  shall  not  have  ejectment  for  a  third  part  of  the  copyhold  before 
it  be  assigned  in  court.     Per  Pemb.  2  Sho.  184. 

If  the  husband  purchases  the  inheritance  of  his  copyhold,  which  is  con-^ 
veyed  to  A.  for  his  life,  and  afterwards  to  his  right  teirs ;  the  dower  of  his 
wife  is  not  extinct,  for  the  customary  estate  of  the  husband  remains  for  his 
life,  out  of  which  the  dower  is  excrescent.  R«  Hob*  181.  1  Rol.  510. 1. 
40.    2  Cro.  126.  573.     2  Rol.  179. 

If  the  wife  be  divorced  a  mensa  ^  thoro^  yet  she  shall  have  her  dower. 
R.  Hob.  181. 

But  if  the  husband  makes  a  lease  for  years  by  license,  the  wife  after  his 
death  shall  not  avoid  it ;  for  the  lessee  also  is  in  by  the  custom.  R.  2  Cro* 
36.    Mo.  758.     [Cowp.48I.](a) 

So,  if  the  husband  be  a  bankrupt,  and  his  copyhold  is  sold  by  the  com- 
oiMSsioners,  the  wife  shall  not  have  her  dower ;  for  the  husband  did  not  die 
tenant  (as  he  ought  by  the  custom,)  though  the  bargainee  was  not  admitted. 
R.  Cro.  Car.  569. 

[*]So,  if  the  husband  surrenders  to  A*  and  dies,  and  afterwards  A.  is 
admitted,  the  wife  shall  not  have  her  dower ;  for  upon  admittance  A*  shall 
be  in  from  the  time  of  the  surrender.  R.  3  Lev.  385^  1  Sal.  185.  Skin. 
406. 

So,  if  the  husband,  a  copyholder  for  life,  where,  by  custom,  his  wife  shall 
have  dower,  takes  a  lease  for  years ;  the  copyhold  is  determined,  and  the 
nik  shall  not  have  dower.    R.  Jonr  462. 

(K  3.)  Shall  make  leases. 

A  copyholder  may  make  a  lease  for  one  year,  without  a  licencCf  R^  2 
do.  402.     9  Co.  75.  b. 

And  thereupon  may  maintain  an  ejectment.  Mo.  539.  569.  138.  Cent. 
Cro.  El.  483.     R.  4  Co.  26.     Melwich.     Vide  post,  (P  3.) 

And  by  special  custom,  for  three,  nine,  or  twenty-one  years.  Kit. 
102.  b. 

Or  for  life,  and  forty  years  after.     Mo.  8. 

But  a  custom  that  the  lease  shall  be  void,  if  the  lessor  dies,  is  good.  R. 
Lit.  235.     Hut.  101. 

Otherwise,  if  the  lessor  alien.     Per  two  J.  Lit.  ?35,     Hut.  101. 


(«)  And  where  the  hatband  may  bar  the  widow's  free-bench  by  surrender,  any  act  by 
Ima  far  yalaabla  ooosideration  wiU  b^r  hi  equity.    3  Ves.  856, 
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But  a  lease  for  several  years,  without  licence  from  the  lord,  is  not  goo4 
trithout  a  special  custom.     Per  three  J.  Mo.  272.     R.  1  Brown,  1 33. 

Though  the  lease  be  made  without  indenture  by  parol.  1  Rol.  507.1. 
45.     Cro.  El.  409.     Mo.  392. 

Thoudi  it  be  not  in  possession,  butcommetice  infuturo.  R.  1  Rol.  507. 
1.  45.     Cro.  EI.  499.     Mo.  392. 

Though  the  lease  be  for  one  year  ^  sic  de  anno  in  annum  for  ten  years  5 
for  this  is  a  lease  for  ten  years.     R.  2  Cro.  301.  308.  Vide  post,  (M  2.) 

Or  for  a  year  ^  sic  de  anno  in  annum^  during  the  life  of  the  lessor ;  for 
this  is  a  lease  for  two  years  at  least.    ,R.  1  Rol.  507.  1.  55* 

Or  de  anno  in  annum,  excepting  one  day  in  every  year.  R.  1  Rol.  508. 
1.  2.     1  Bui.  21 5.     2  Cro.  308. 

So,  if  a  copyholder  makes  three  leases  together  each  for  one  year  only, 
and  each  to  commence  27  M.  after  the  end  of  the  former ;  it  is  not  good, 
for  it  is  only  a  shift  to  evade  the  custom.  R.  1  Rol.  508.  K  10.  Cro. 
Car.  233.     Jon.  249. 

So,  if  a  copyholder  covenants  and  agrees  to  make  a  lease  for  seven 
years,  and  so  from  seven  years  to  seven  years,  for  forty-nine  years ;  for  this 
amounts  to  a  present  lease.     2  Mod.  81. 

So  a  copyholder  having  licence  to  lease,  ought  to  pursue  his  licence ; 
otherwise  his  lease  is  void.     R.  Cro.  El.  395. 

As,  if  he  has  a  licence  to  lease  for  two  years,  and  he  leases  for  three 
years.     Semb.  Ow.  73. 

If  he  has  a  licence  to  lease  for  twenty -one  years  from  Mich,  last,  and  he 
leases  for  twenty-one  years  from  25  Dec.  next.     R.  Cro.  EU  395. 

If  a  copyholder  in  fee  has  a  licence  to  lease  for  years,  if  he  so  long  live, 
and  he  leases  for  years  absolutely.     Semb.  Cro.  El.  (462;) 

So  a  copyholder  having  licence  to  make  a  lease  for  twenty-one  years, 
cannot  make  two  leases  for  that  term  ;  for  he  has  satisfied  his  licence  by 
one  lease.     R.  Mo.  184. 

f  *1But  a  custom,  that  a  lessee  for  life  shall  make  a  lease  for  the  life  of 
another  is  void.     R.  Mo.  8. 

So  a  lease  by  an  infant  of  a  copyhold  shall  be  voidable.     Jon.  1 57. 

What  lord  may  grant  a  licence.     Vide  ante,  (C  3.) 

When  a  lease  without  licence,  not  warranted  by  the  custom,  or  not  pux^ 
suant  to  the  licence,  is  a  forfeiture.     Vide  post,  (M  2.) 

But  if  a  copyholder  makes  a  lease  by  licence,  the  lessee  may  assign  with- 
out licence.     1  Rol.  508.  1.  28. 

Or  make  an  underlease ;  for  the  lord  by  his  licence  has  parted  with  his 
interest.     R.  1  Rol.  508.  1.  28. 

So,  if  the  lessor  after  a  lease  by  licence,  dies  without  heir,  the  lessee  shall 
have  it  for  his  term  against  the  lord ;  for  the  l^iceuce  is  a  confirmation  of  the 
lord.     R.  Hut.  101,2. 

So  a  lease  without  licence  is  good  between  lessor  and  lessee.  R.  Ow. 
18.     Lat.  199. 

And  if  a  copyhold  be  to  A.  for  life,  remainder  to  B.  in  fee,  and  B.  makes 
a  lease  for  years  by  parol,  and  then  A.  and  B.  join  in  a  surrender  to  the 
use  of  B.,  the  lease  commences  presently.     R.  Cro.  El.  160. 

If  the  lord  licence  his  copyholder  to  make  a  lease  of  lands  in  the  tenure 
of  A.  though  they  are  in  the  tenure  of  B.  yet  the  licence  is  good.  R.  2 
Rol.52,h20.  ^ 

If  the  lord  licence  his  copyholder  for  life  to  make  a  lease  for  three  years, 
if  he  so  long  live ;  a  lease  for  three  years  absolutely,  is  good ;  for  a  leasa 
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Hy  a  copyholder  for  life  determines  bj  his  death,  and  therefore  the  condi- 
tioo  aoneted,  being  implied  by  law^  is  void.  R.  Ow«  73.  Cro.  £K  (462.) 
Semb.2  Cro«  437.     Poph.  105. 

So,  if  he  makes  a  lease  for  fewer  years  than  his  licence  allows.  R.  S 
Cro.  437,     R.  Cro.  El.  535. 

If  the  lord  license  upon  condition,  the  condition  is  void  ;  for  he  grants 
nothing,  but  only  dispenses  with  the  forfeiture.  Per  two  J.  Cro.  £1.  (462.) 
Poph.  106. 

But  a  licence  may  be  upon  a  condition  precedent ;  for  till  the  condition 
is  performed,  it  is  no  licence.     Poph.  106.  {b) 

A  lease  from  the  husband  by  licence,  shall  not  be  avoided  by  the  wife, 
who  claims  dower  by  custom ;  for  the  lessee  is  in  under  the  custom.  R.  2 
Cro.  36. 

So,  if  a  copyholder,  after  a  lease  by  licence,  forfeits  his  copyhold ;  the 
lord  shall  not  avoid  the  lease.     Semb.  Hob.  177. 

Or  dies  without  an  heir.     R.  Hut.  101 .     Vide  supra. 

Ifacopyholder  by  licence  makes  a  lease  for  years,  rendering  rent,  he 
<^aQQot  afterwards  surrender  the  rent  without  a^urrender  of  the  reversion. 
1  Leo.  315. 

And  if  he  grants  the  rent,  and  the  lessee  attorns,  the  grantee  shall  not  have 
debt  for  it;  for  he  is  not  privy,  nor  has  the  reversion.     Semb.  1  Leo.  315. 

f*JBut  the  grant  is  good  as  a  rent-seek.     Per  Gawdy,  1  Leo.  315. 

A  lease  without  licence,  not  warranted  by  the  custom,  is  a  forfeiture. 
Vide  post,  (M  2.) 

But  makes  no  disseisin  to  the  lord.     Latch,  199.  (c) 

(E  4.)  Copyhold  shall  descend  contrary  to  the  rules  of  the 

common  lavf  • 

Sobj  custom  a  copyhold  shall  descend  contrary  to  the  rules  of  the  com- 
noa  law  ;  as,  by  the  custom  of  borough  english  to  the  youngest  son.  Kit. 
103.  a. 

Or  to  the  youngest  brother.     Ibid. 

Or  to  the  youngest  dau^ter.     Ibid. 

To  the  youngest  son  or  daughter  of  the  first  wife,  she  being  espoused  when 
*  virgin.     Kit.  102.  a.     L  Ver.  489. 

So  to  the  eldest  daughter  only.     [Vide  1  Term  Rep.  466.] 

To  the  eldest  daughter  for  life,  and  after  her  death  to  the  next  heir  male 
ef  the  father,  who  derives  his  descent  by  males.  R.  1  Sid.  367.  1  Lev. 
172.293. 

And  if,  by  custom,  the  wife  has  free-bench,  and  during  her  estate  the 
eldest  dies,  the  next  daughter,  being  eldest  at  the  death  of  her  mother,  shall 
hare  it.     R.  1  Sid.  267.     1  Lev.  1 72. 

So  by  custom  a  copyhold  may  descend  to  all  the  males  ;  as,  in  gavel-kind, 
at  Islington.     Kit.  102.  a. 

Or  to  all  the  brothers*     Ibid. 

Or  to  all  the  sons,  if  the  copyhold  contains  above  five  acres ;  otherwise  to 
the  joungest  only.     Ibid. 


(h)  Coder  the  demise  of  a  copyhold  for  oae  year,  and  thence  from  year  to  year,  for  such 
%  term  ^^  if  the  lord  would  licence,  and  so  as  the  same  should  not  be  liable  to  forfeiture,^* 
tile  licence  is  a  condition  precedent  to  the  extension  of  the  lease  to  the  term  proposed.  4 
East,  221.     1  Ss  R.  163, 

{c)  The  lessor  of  a  copyhold  haying  engaged  to  procure  from  the  lord  licence  for  the  les- 
Ki  to  commit  waste*  cannot  eject  him  upon  the  want  of  such  licence.    3  Taunt.  52. 
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So  bj  CQstom  if  a  man  purchase  bookland  and  bondland  simiU  ir  senut ; 
it  descends  to  the  eldest  son.     1  Leo.  56. 

So  9  if  he  purchase  bookland  first,  and  then  bondland/ both  descend  to  the 
•Idest ;  but  if  he  purchase  bondland  first,  both  descend  to  the  youngest  son. 
Ibid« 

So,  by  special  custom  a  copyholder  for  life  shall  name  his  successor.  R. 
1  Rol.  5^^.  1.  5«  R.  4  Leo.  238.  1  Brow.  1 33.  Otherwise,  the  lord 
ihali  have  it.     1  Sid.  267. 

So  by  custom  after  the  death  of  a  copyholder  for  life^  the  lord  ought  to 
admit  his  eldest  son  for  life,  and  if  he  has  no  son,  his  daughter*  Adm.  Mo. 
788. 

[A  single  admittance  at  a  court  leet  and  court  baron,  is  evidence  to  prove 
the  custom  for  lands  to  descend  to  the  youngest  nephew,  though  there  is  a 
jpl'esentment  that  the  custom  extends  only  to  the  youngest  son,  and  yooogest 
brother,  and  no  farther.     3  Wils.  63.] 

[A  customary  of  a  manor,  appearing  to  be  of  great  antiquity,  and  delivered 
down  with  the  court  rolls  from  steward  to  steward,  though  not  signed  by  any 
person,  is  good  evidence  to  prove  the  course  of  descent  within  the  manor. 
1  Term  Rep.  466.] 

[*](K5.)  The  Idrd  shall  appoint  a  guardian.     [Vide  Guar- 
dian, (B  L)] 

So  by  special  custom  the  lord  shall  name  guardian  to  the  heir  of  his  copy* 
holder,  who  is  within  age,  the  next  of  blood,  to  whom  the  copyhold  cannot 
descend.     Kit.  103.  a.     Vide  ante,  (E). 

Or  shall  give  the  custody  to  his  bailiff,  who  shall  render  an  account  to  the 
heir  at  his  age  of  fourteen  years.     Kit.  103.  a.     Dy.  302.  b.  in  marg. 

Or  otherwise  shall  dispose  of  it  according  to  the  custom  of  the  manor.  S 
Lev.  395. 

As  by  custom  the  lord  may  assign  a  copyhold  to  any  one,  during  the  in- 
&ncy  of  the  tenant,  without  account.     Semb.  1  Leo.  266. 

So  by  custom  the  heir  at  the  age  of  fourteen  years  may  chuse  a  guardian 
for  himself.     Kit.  103.  a.  ^  j  t> 

But  a  copyholder  cannot  dispose  of  the  custody  by  his  testament  withiti 
Stat.  12  Car.  2.  24.  R.  3  Lev.  395.  If  there  be  a  special  custom,  that  the 
lord  shall  assign  a  guardian  to  his  infant  copyholder.  R.  in  the  same  case, 
LiUt.  1 1 90. 

If  <he  lord  by  custom  appoints  a  guardian  to  his  copyholder,  such  guardian 

??*   i)?«  ^u**^***'  **"•  '"  '""  **^"  "'""«'  ^°'  «°t  upon  lease  of  the  cSpyhoId- 
L^y.  302.  0.  in  marg.  '^•' 

And  shall  have  ejectiont  cmlodia.  R.  Cro.  El.  224.  1  Leo.  328.  Vide 
post,  (r  3.) 

So,  if  a  copyholder  be  a  lunatic,  the  lord  by  special  custom  may  appoint 

^n'ffTr  ""KT'^r  °^^? <=«sto'n«ry  lands.     Adm.  Hob.  21  S.^Hut.  1  6 . 

hi«  ™Lirt    *[**?  *"  '*•"** '  ^°^  *•>«  ^'""S  shall  not  have  the  cnstody  of 

hb  ffl,      4 'A  ,"15  '^^Z'i'.  ««^"„P^es  to  the  king  the  custody  o/aU 

bis  lands.     4  Co.  126.     Hard.  434.     R.Dy.  302.  b.  ^  " 

Or  surdut  4r  mutus.     R.  2  Cro.  1 05.  , 

^^  And  the  committee  shall  hold  against  the  prockem  ami  of  the  copyholder. 

la.fa?J:!''tXf  ?ir  tob?°2,r  "  '"  ^^'^  '"""^'  ''"*  '"  «'«  -™«  <»^  ^* 
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(K  6.)  Copyholder  shall  have  common. 

So  by  special  custom  a  copyholder  shall  have  common  within  the  waste  of 
the  lord.      4  Co.  32.  a.  Foiston. 

Or  in  alicno  solo.     4  Co.  32.  a. 

So  by  custom  he  may  have  sole  pasture  in  the  waste  of  the  lord.     R.  2 
Sand.  327.     Pol.  IC.     Dub.  Vau.  255. 

And  may  claim  sole  pasturage  for  his  cattle  though  not  levant  and  couch- 
ant.     R.  Pol.  20.     2  Sand.  327. 

But  be  can  have  common  only  for  his  cattle  levant  and  coucliant.  Adm. 
2  Sand.  327. 

So  be  may  license  a  stranger  to  put  his  cattle  into  sole  pasture.  R.  2 
Sand.  327.     Pol.  23. 

But  not  into  common.     Adm.  2  Sand.  327. 

So  a  single  copyholder  may  allege  a  custom  to  have  common  within  the 
waste  of  the  lord.     R.  4  Co.  32.  a. 

So  by  special  custom  a  copyholder  may  have  estovers  or  other  profit 
within  the  waste  or  woods  of  the  lord.     4  Co.  32.  a. 

[*][A  copyholder  in  fenny  lands  mjly  be  entitled  to  dig  the  lord's  soil 
for  turf.     2  Atkyns,  189.] 

^Common  of  turbary  cannot  belong  to  an  occupant.     Ibid.] 

And  thou^  the  lord  sells  his  waste,  and  afterwards  grants  a  copyhold,  the 
copyhoMer  shall  have  common.     1  Brow.  231.     Vide  post,  (K  7.) 

But  if  the  lord  enfeoff  his  copyholder,  who  has  common  by  custom,  where- 
by the  copyhold  is  destroyed,  he  shall  not  have  common  ;  for  it  is  gone.  R. 
1  Sal.  1 70. 

So,  if  he  confirm  the  estate  of  the  copyholder  cum  pertinentiis.  R.  2 
Cro.  253.      1  Bui.  2.  Ycl.  1 89.     1   Brow.  209. 

So,  if  the  lord  by  deed  grSnts  the  freehold  of  a  copyhold,  to  w^hich  esto- 
Tcrs  belong,  to  his  copyholder,  with  all  lands  and  hereditaments  appurtenant 
or  used  with  it ;  the  estovers  are  destroyed.  R.  2  Cro.  253.  Mo.  667. 
-3Bro.     211. 

So,  if  the  lord  grants  the  freehold  of  a  copyhold,  to  which  common  be- 
longs, with  all  profits  and  common  appurtenant ;  the  grantee  shall  not  have 
common,  for  it  was  appurtenant  to  the  customary  estate,  not  to  the  freehold. 
R.2RoL  61.  1-  5.     D.  cont.   1  Bui.  2. 

Though  the  grant  was  only  for  years.     R.  2  Rol.  61.1.  10. 

Yet,  if  a  copyhold  to  which  common  belongs  escheats,  and  the  lord,  by 
(iced,  grants  it  with  all  common  appurtenant,  or  used  with  it  ;  the  grantee 
shall  have  common,  for  it  amounts  to  a  new  grant,  though  the  antient  com- 
moD  was  extinct.     R.  Cro.  El.   794.  2  And.  169. 

So,  if  a  copyholder  has  common  out  of  the  manor,  and  be  enfranchised, 
ills  common  remains,  for  it  belongs  to  the  land.     1  Sal.  170.  (J) 

(K  7.)  Shall  take  trees,  [prescribe  and  transfer  his  privileges  to 

a  sub-lessee.] 

So,  l)y  special  custom,  a  copyholder  in  fee  may  cut  down  trees,  and  sell 

them  at  his  will.     R.  1  Rol.  560.  1.  25.      Cro.  Car.  221.     Dal.  8.  Noy,  2. 

So  a  copyholder  for  life,  who  by  custom  names  his  successor  ;  for  he  has 


{i)  1.  Bat  commo.D  which  he  had  within  the  manor  ia  extinct.  Salk.  170.  366.  6  Mod. 
20.-2.  A  copyholder  shall  have  the  acorns  the  trees  upon  bis  copyhold  produce.  Ld.  Rd^ 
^. — ^3.  And  the  jouiig  birds  and  animals  which  breed  there.  Ibid. 
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Jmsi  an  inheritance.    R.  1  Rol.  560. 1.  35.     1  Brow.  132.    2  Broir.  87. 
loy,  2. 
[Where  a  copyhold  is  granted  for  three  lives  to  a  man  and  his  heirs,  and 
he  has  no  power  of  compelling  the  lord  to  renew  on  the  fallmg  in  of  the  lives, 
he  cannot  cut  timber  growing  on  the  estate.     2  Term  Rep.  746.] 

And  one  single  copyholder  may  prescribe  to  have  power  to  cut  trees.  R. 
Cro.  El.  353.     4  Co.  32. 

But  a  copyholder  for  life  merely  cannot  cut  down  and  sell ;  for  such  cus- 
tom, that  a  copyholder,  who  has  not  any  interest  but  for  life,  may  cut  down 
trees  at  his  will,  is  void.  R.  1  Rol.  560.  1.  30.  Adm.  3  Bui.  81.  R.  2 
Cro.   29.  R.  Cro.  Car.  221.  R.    1  Bui.  158.  2  Brow.   85.  Noy,   2.  Joa. 

245.  (c) 
Or  that  every  copyholder  may  cut.     Win.  1. 
So  a  custom,  that  a  copyholder  may  pull  down  houses,  is  void.     D.    I 

Bui.  51. 

r*]So,  by  special  custom,  a  copyholder  shall  take  timber  for  housebote, 
bedgebote,  cartbote,  &c.  .  R.  Cro.  El.  5.     Adm.  Mo.  812. 

So  it  seems  without  a  special  custom.     Per  Holt,  Sal.  638.  (/) 

And  if  the  lord  cut  down  trees,  where  by  custom  the  copyholder   shall 
have  the  lops  ;  an  action  upon  the  case  lies  against  the  lord.  R.  1  Rol.  196* 
1  Brow.  231.     1  Rol.  108.  I.    10. 

Or  trespass.  Per  cur.  inter  Ashmede  and  Ranger,  R.  12  W.  3.  (Com* 
7U  Sal.  638.  Ld.  Ray.  551.  But  reversed  in  Pari.  Sal.  638.  Ld.  Ray. 
551.)     R.  1    Leo.  272. 

So  if  the  lord  bargains  and  sells  his  trees,  and  the  bargainee  cuts  them 
down,  an  action  upon  the  case  lies  against  the  bargainee.     R.  1  Brow.  231. 

jSo  if  the  lord  demises  the  manor  for  years,  except  the  trees,  and  the  les- 
see grants  a  copyhold  ;  the  copyholder  shall  haj^e  the  lops  of  the  trees,  for 
they  are  parcel  of  the  manor.     R.  1  Brow.  231. 

Otherwise,  if  the  lease  was  for  life ;  for  then  they  are  severed  from  the 
manor.     Ibid. 

So  if  a  copyholder  for  life  does  waste,  and  cuts  down  trees,  <bc.  he  in  re- 
mainder shall  have  an  action  upon  tbe  case.     Dub.  3.  Lev.  131. 

So  if  a  stranger  cuts  down  trees  upon  a  copyhold,  the  copyholder  shall 
have  an  action  upon  the  case  for  the  loss  of  shade,  fruit,  &c.  though  it  was 
not  the  custom  for  him  to  take  the  trees.     3  Lev.  131. 

So  the  lord  also,  for  the  prejudice  to  his  inheritance.  3  Lev.  131.  Vide 
action  upon  the  case  for  Misfeasance,  (A  2.) 

So  the  lord  may  have  trespass.^     2  Rol.  551. 1.  50. 

So  a  copyholder  shall  have  trespass  quare  clausum  fregit  et  sviccidiL  2 
H.  4.  12.  4  Co.  21.b. 

So,  where  there  is  not  a  special  custom  for  the  copyholder  to  cut,  the 

lord  n>ay  cut,  and  the  copyholder  has  no  remedy  against  him  ;  though  he  be 

copyholder  for  life,  and  pleads  that  he  has  not  sufficient  for  repairs.     R* 

cont.  in  B.   R.  and  Exch.  but  reversed  in  Pari.  Sal.  638.  (Ld.  Ray.  551.) 

So  the  lord  may  grant  all  the  wood. 


(e)  So  a  cnatom  that  a  copyholder  who  holds  to  him  and  his  heirs  for  three  lires  is  bad. 
2  T.  R.  746. 

(J)  He  may  without  a  special  eastom  cut  off  tbe  under  boughs,  but  not  the    npper  ones. 
Cro.  Elia.  321.  pi.  21. 
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And  if  he  grants  to  a  copyhold  er,  the  benefit  does  not  mei^  in  bis  copjr- 
iold.     1  Ver.  22.  (g) 

(K  8.)  Shall  render  his  services. 

A  copyholder  oueht  to  do  his  services  to  the  lord.     42  Ed.  S.  25.  b. 
When  a  denial  of  services  is  a  forfeiture.     Vide  post,  (M  4.) 

(K  9.)  Fealty. 

Tenant  by  copy  shall  do  fealty.     Co.  L.  63. 

When  a  freeman  does  fealty,  ha  shall  put  his  ri^t  hand  upoQ  the  book; 
and  shall  say,  1  shall  be  faithful  and  true  unto  you,  and  faith  to  you  shall 
bear  for  the  lands  which  I  claim  to  hold  of  you,  and  I  shall  lawfully  do  to 
you  the  customs  and  services,  which  I  ought  to  do  at  the  [^l^erma  assigned ;  sq 
belp  me  God :  then  he  shall  kiss  the  book.  By  the  st.  1 7  Ed.  2.     Lit.  s.  9U 

oat  a  villein  shall  say,  I  from  this  day  forward  shall  be  to  you  tru^ 
and  feithfiil.  and  shall  owe  you  fealty  for  the  lands  that  I  hold  of  you  in  viK 
lenage,  and  shall  be  justified  by  you  in  body  and  goods.  So  help  me  God* 
By  the  st.  1 7  Ed.  2.  Rast.     Co.  L.  68.  a. 

Tenant  by  copy  shall  do  fealty  in  person ;  for  he  cannot  swear  by  attorney, 
9  Co.  76.     Co.L.  68.  a. 

But  the  steward  may  take  fealty  for  his  lord.     Lit.  i.  92» 

Or  the  bailiff.     Ibid. 

}  (K  10.)  Rent. 

A  copyholder  shall  render  rent. 

And  if'^the  copyhold  comes  to  the  lord  by  escheat,  &c.  he  may  make  a  grant 
of  it,  rendering  a  greater  rent.     Per  Lea,  2  Rol.  236. 

But  if  a  man  by  deed  demises  a  copyhold  and  free-land,  rendering  rent ; 
ttie  whole  rent  shall  issue  out  of  the  free-land,  for  the  lease  without  licence 
is  void  as  to  the  copyhold.     Per  Dy.  Mo.  50. 

So  if  a  copyholder  surrenders,  rendering  rent ;  the  reservation  of  rent  is 
foid.     Dj.  Mo.  352. 
e     And  if  the  lord,  upon  a  surrender  makes  an  admittance,  rendering  a  great- 
'  er  rent  the  reservation  is  void.     2  Rol.  236. 

(K  11.)  ReUef. 

So  by  custom^  a  copyholder  shall  be  bound  to  pay  a  rehef  to  his  lord| 
either  by  tenure  or  reservation.  Jon.  133.  [Vide  st.  12  Car.  2.  c.  24.  s* 
5, 6,  7.1 

And  by  custom,  it  may  be  but  1  J.  though  the  rent  he  lOs.     Kit.  103.  a. 

Or  a  moiety  of  the  rent  upon  a  descent,  and  as  much  upon  a  purchase. 
Kit.  103.  a.* 

So,  by  custom,  a  relief  maybe  due  upon  alienation.     Latch,  95. 

And  a  devise  shall  be  an  alienation*     R.  Latch,  95. 

So  every  freeholder,  who  has  land  by  descent  within  a  manor,  being  of 
ibll  age,  shall  pay  a  relief.     Lit.  s.  112. 

Or  being  of  any  age,  if  he  does  not  hold  by  chivalry.  Kit.  146.  Co.  L.  9K 

So  if  he  dies,  his  heir  being  within  age,  and  in  ward  to  the  king  for  all  his 
land,  at  fall  age  he  shall  pay  a  relief  to  the  other  lord.     R.  2  Cro.  28. 

(;.)  1.  A  copyholder  cannot  prescribe  in  a  qae  estate.     Dougl.  7t3. — 3.  A  copyholder  in 
,    fee  cmpoirered  by  the  castom  to  cat  trees,  may  annex  that  privilege  to  an  estate  carve 4 

oat  br  him  f»  life^  though  there  «ire  no  examplei  (•  warrant  it.    10  £^st,  26d. 
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So  if  the  eldest  flon  dies  before  entry,  whereby  the  youngest  enters,  he 
shall  pay  two  reliefs.     Kit.  146.  v-      ^i.    l  • 

If  a  tenant  enfeoffs  his  heir,  and  dies  before  the  lord  accepts  him,  the  beir 

shall  pay  a  relief.     Ibid,  ,     i     j 

If  the  heir  after  his  ancestor's  death  enfeoffs  B.  of  whom  the  lord  accepts 
rent ;  yet  he  shall  pay  a  relief.     R.  Cro.  El.  885. 

But  if  he  dies,  his  heir  being  within  age,  and  the  lord  refuses  the  ward,  be 
shall  not  have  relief.     Semb.  2  Cro.  28. 

So  if  one  parcener  dies,  his  heir  being  of  full  age,  no  relief  shall  be  paid  ; 
for  all  the  parceners  are  but  one  tenant  to  the  lord,  and  a  relief  cannot  be 
apportioned.     R.  3  Leo.  13. 

So  if  upon  a  grant  in  fee  farm  no  rent  be  reserved,  or  the  full  value  ;  no 
relief  shall  be  paid.     Mo.  168. 

r*]So  he  who  is  in  by  purchase  shall  pay  no  relief.     Kit.   146. 

So  an  heir,  by  descent,  of  a  reversion  after  an  estate  for  life,  shall  not  pay 
a  relief,  till  the  reversion  falls  in.     Kit.  146.  b. 

So  a  tenant  by  fee-farm  shall  pay  no  relief.     Ibid. 

So  none  shall  pay,  except  the  true  tenant  in  fee.     Keil.  82.  a. 

The  lord  shall  distrain  for  a  relief,  and  shall  not  have  debt  for  it,     Co. 

L.  83.  .       .  - 

But  his  executor  or  administrator  shall  have  debt,  and  shall  not  distrain. 
Co.  L.  €3,  b, 

(K  12.)  What  remedy  for  rent. 

If  a  copyholder  refuses  payment  of  his  rent  due,  upon  a  personal  demand, 
it  is  a  forfeiture.     Vide  post,  (M  4.) 

So  if  a  copyholder  surrenders  the  reversion  after  a  lease  to  A.,  who  is  ad- 
mitted ;  the  assignee  shall  have  covenant  against  the  lessee  for  non-payment 
of  the  rent,  within  st.  32  H.  8.  34.  R.  cent.  2  Cro.  305.  Yel.  223.  Per 
Hob.  178.  Dub.  Cro.  Car.  25.  D.  cont.  Cro.  Car.  44.  R.  ace.  3  Lev. 
327.     Vide  post,  (N).     R.  ace.  1  Sal.  185.     Sho.  285.  Skin.  305. 

So  he  shall  enter  for  a  condition  broken  within  the  same  st.  32  H.  B.  34. 
Semb.  3  Lev.  327. 

So  the  reversioner  may  distrain  for  rent,  without  attornment  or  notice. 
R.  Ray.  18.     R.  Pol.  142.     1  Lev.  40. 

So  if  A.  makes  a  lease  of  a  farm,  part  copyhold  and  part  freehold,  ren- 
dering rent,  and  afterwards  assigns  the  reversion  by  grant  and  surrender  to 
B.,  the  rent  issues  out  of  both,  and  B.  shall  have  debt  against  the  lessee  or 
his  assignee.     R.  Cro.  El.  606.  622. 

(K  13.)  Suit  of  court. — ^By  a  copyholder. 

So  a  copyholder  shall  do  suit  at  the  court  of  his  lord. 
And  he  ought  to  do  it  in  person,  and  not  by  attornev ;  for  he  is  not  witbiii 
the  Stat,  of  Merton,  20  H.  3.  10.     2  Inst.  100.     R.  TLeo.  104. 
So  he  cannot  do  personal  sei-vices  by  attorney.     1  Leo.  104. 
But  a  copyholder  may  compound  with  the  lord  pro  secta  rciaxanda.      Kit. 


74. 


(K  14.)  By  a  freeholder. 


So  a  freeman  may  do  suit  at  the  lord's  court. 

But  by  St.  Mark  52  II.  3.  9.  a  freeman  shall  not  be  distrained  to  d»    suit, 
if  he  is  not  bound  to  do  it  by  his  feoffment  or  prescription. 
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^od  by  the  same  stat.  if  land,  which  ought  to  do  suit,  descends  to  par- 
ceners, she  who  has  the  part  of  the  eldest,  shall  do  suit  for  all,  and  the 
others  shall  make  contribution. 

So  by  the  same  stat.  joint-tenants  or  tenants  in  common  shall  do  but  one 
laitforall  the  land*     2  Inst.  119.     6  Co.  1.  b. 

So  a  feolTcc  of  the  cldest^s  part  shall  do  suit  for  all  the  parceners.  3  Inst. 
119.     6  Co.  1.  b. 

So  tenant  by  the  curtesy.     2  Inst.  1 1 9. 

And  a  woman  may  be  a  suitor  at  a  court  baron.     Ibid. 

But  where  the  free-suitors  are  judges,  a  woman  shall  not  be  judge  there. 
Ibid. 

But  none  shall  do  suit  when  he  is  in  ward  of  the  king,  or  his  committee. 
F.N.  B.  158.  A. 

r*]Nor  tenant  in  dower,  of  lands  in  ward  of  the  king.     F.  N.  B.  158.  B. 

Nor  the  lessee  of  the  king,  of  lands  escheated  or  forfeited.     F.  N.  B. 
159.  A. 

So  tenant  in  dower,  of  any  land,  shall  not  do  suit;  ifthe  heir  has  sufficient 
to  be  distrained  for  it  in  the  same  county.     Ibid. 

So  ifthe  lord   purchases  part  of  the  land,  the  whole  suit  is  gone ;  for  he 
cannot  have  nor  make  contribution.     2  Inst.  1 20. 
So  if  pajvel  descends  to  the  lord.     Ibid.  semb. 

Yet  if  a  tenant  enfeoffs  another  of  parcel,  every  one  shall  do  suit ;  for  the 
serWce  being  entire,  shall  be  multipHed.     Vide  2  Inst.  119.     6  Co.  1.  b. 

So  if  land  descends  to  parceners,  where  the  king  is  lord,  all  shall  do  suit ; 
for  tbey  are  not  within  the  stat.  of  Mar.     F.  N.  B.  159.  C. 

And  this  after  partition,  or  before.     F.  N.  B.  159.  C. 

(K  15.)  By  attorney. 

By  (he  st.  of  Merton,  20  H.  3.  10.  every  freeholder  may  do  suit  by  attor* 
ney  at  the  hundred,  court  baron,  &c. 

But  he  ought  to  make  an  attorney  under  his  seal.     2  Inst.  100. 

And  if  the  steward  does  not  allow  his  attorney,  he  shall  have  a  writ  de 
atiomalo  allocando.     2  Inst.  100. 

And  upon  that  an  alias,  pluriesj  and  attachment,  ifthe  refusal  be  contin- 
ued.    Kit.  74.  a. 

Such  attorney  shall  do  the  same  suit  as  the  freeholder  ought.     2  Inst.  1 00. 

But  he  cannot  be  a  judge  as  the  freeholder  is  ;  for  no  act  can  be  done  in 
a  judicial  capacity,  by  attorney.  2  Inst,  100. — Cont.  per  Holt;  for  the 
stat.  makes  no  difference,  inter  Hunt  and  Bourn,  H.  1  Ann.  I  Sal.  341. 
And  therefore,  a  fine  in  ancient  demesne  before  an  attorney  of  the  suitors  is 
good.     R.  int.  Hunt  and  Bourn,  H.  2  Ann.  1  Sal.  340,  1  • 

(K  16.)  Suit  real. 

Every  one  of  the  age  of  twelve  years  ought  to  do  service,  at  the  tourn  or 
leeU  and  take  an  oath  to  be  loyal,  &c.      Co.  L.  68.  b. 

Clerks  and  women  were  not  exempted  by  the  common  law.     2  Inst.  12K 

And  every  person  is  resiant  within  some  Icet. 

And  a  person  not  resiant  may  be  bound  to  do  suit  at  the  leet.     Sal.  604. 

But  by  the  common  law,  persons  having  cure  of  souls  were  exempted. 
2lnst.l21.     F.  N.  B.  160.  C. 

And  by  the  st.  Marl.  52  H.  3.  10.  archiepiscopi,  episcopij  ahbates,  priores^ 
comites^  baronesj  viri  religiosij  <^  mulieres. 
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And  by  the  equity  of  this  statute,  all  ecclesiastical  persons,  secular  or 
regular.     3  Inst.  121. 

So,  tenant  in  antient  demesne  shall  not  be  distrained  to  do  suit  at  the  leet, 
or  sheriff's  tourn.     F.  N.  B.  161.  C. 

>  This  suit  shall  not  be  done  by  attorney ;  for  it  is  not  within  the  st.  of 
Merton,  20  H.  3.  10.     2  Inst.  99. 

But  by  the  st.  of  Marl.  52  H.  3.  10.  a  man  having  land  in  two  leets,  shall 
do  suit  only  where  he  is  conversant. 

[^]  If  his  bouse  be  within  two  leets,  he  shall  do  suit  where  his  bed  is.  2 
Inst.  122. 

If  his  family  is  within  two  leets,  he  shall  appear  where  he  is  commorant* 

Ibid. 

And  the  servant  shall  be  said  to  be  resiant,  where  the  master  is.     Kit. 

33.  b. 

(K  17.)  Remedy  for  suit. 

For  suit-service  the  lord  may  distrain.     2  Inst.  118. 

For  suit  by  parceners  before  partition,  the  lord  may  distrain  any  of  them 
to  do  suit.     F.  N.  B.  159.  E. 

So,  after  partition  ;  but  then  the  others  shall  have  a  writ  against  the  eldest 
parcener  to  do  suit,  and  she  shall  have  a  writ  de  coniributionefacienda  against 
those  who  refuse  contribution.     2  Inst.  119. 

But  a  writ  de  contributtone  facienda  does  not  lie  before  partition ;  for 
it  is  not  within  the  st.  of  Marl.  9.     2  Inst.  119. 

Nor  in  the  case  of  the  king  does  it  lie,  before,  or  after  partition ;  for  the 
st.  Marl.  9.  does  not  extend  to  the  king's  courts.     Ibid. 

So,  for  suit  of  joint-tenants,  the  lord  may  distrain  each.     Ibid. 

But  if  one  does  suit,  he  shall  not  have  a  writ  de  contribuiione  facienda 
against  the  others  ;  because  the  possession  is  entire.     Ibid. 

So,  for  suit  by  tenants  in  common,  the  lord  may  distrain  either,  and  he 
shall  have  a  writ  de  coniributionefacienda.     2  Inst.  119. 

By  St.  Marl.  52  H.  3.  2.  the  lord  shall  not  distrain  for  suit-service  out  of 
his  fee.     2  Inst.  104. 

And  for  suit  real,  the  lord  shall  not  distrain,  but  there  shall  be  an  amer* 
dament.     2  Inst.  118. 

And  for  suit  of  court  the  lord  shall  not  have  a  writ  ad  sectam  in  curia  wa 
faciendam  ;  because  he  may  distrain.     Qu.  F.  N.  B.  158.  D. 

If  the  lord  distrains  for  suit-service,  when  it  is  not  within  a  charter  of 
feoffment,  by  st.  Marl.  9.  the  tenant  shall  have  a  writ  contra  formam  feoffa^ 
menti.     F.  N.  B.  163. 

Which  lies  only  for  the  feofiee  and  his  heirs,  against  the  feoffor  and  hia 
heirs.     F.  N.  B.  163.  C. 

If  the  lord  distrains  parceners,  joint-tenants,  &c.  contrary  to  the'st.  Marl. 
9.  the  tenant  shall  have  a  writ  upon  the  statute  de  exoneratione  sect.  F.  N. 
B.  159. 

So,  if  he  distrains  a  ward  of  the  king,  or  any  one  who  ought  not  to  do  suit^ 
F.  N.  B.  158. 

So,  if  the  lord  distrains  persons  to  come  to  his  leet,  who  are  exempted  by 
the  St.  Marl.  10.  they  shall  have  a  writ  upon  this  statute  for  their  discharge* 
F,  N.B.  160.     2  Inst.  121. 

So,  if  he  distrains  any,  who  are  exempt  from  suit  to  the  leet,  by  the  com^ 
mon  law,  they  shall  have  a  writ,  that  be  do  not  distrain  them.  F.  N.  B. 
161.  C. 
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Bat  for  suit  of  court,  the  tenant  shall  not  have  a  writ  of  attachment,  but 
9dIj  after  a  writ  that  the  lord  diall  not  distrain  him,  if  he  be  distrained  when 
he  oagbt  not  by  the  common  law ;  though  if  he  be  distrained  when  he  ought 
not  bj  any  statute,  he  shall  have  an  attachment  at  first.     F.  N.  B.  160.  b. 

[♦](K  18-)  Heriot— Whatitis. 

Heriot  is  the  best  beast  or  other  thing,  due  to  the  lord  upon  the  death  or 
.  atienatioD  of  his  tenant. 

Bat  the  lord  shall  have  that  which  he  chooses  for  the  best,  though  it  be 
the  worst.     Hob.  60. 

(K  19.)  Heriot-service. — ^Whendue. 

Heriot  may  be  due  by  tenure,  which  is  heriot-service,  or  by  custom. 

Heriot-service  is  due  only  upon  the  death  of  a  tenant  in  fee.  D.  21  H» 
7.  13.  a. 

Yet  it  may  be  reserved  upon  a  lease  for  life,  after  the  death  of  tenant 
for  life.     R.  Lut.  1367. 

So,  if  a  lease  be  to  A.  for  life,  afterwards  to  B.  for  life,  remainder  to  C. 
for  life,  aik  heriot  may  be  reserved  after  the  death  of  each  of  them.  2 
Sand.  167. 

So,  if  a  lease  be  for  years,  if  two  lives  continue,  it  may  be  reserved  af- 
ter the  death  of  each  life.     3  Sand.  165.     R.  Lut.  1367.     Winch.  47.  57. 

If  tenant  by  heriot-service  aliens  parcel,  the  heriot  shall  be  multiplied. 
Pitz.  Heriot,  I . 

And  if  the  lord  be  seised  of  a  heriot  by  the  alienee  ;  it  continues,  though 
the  tenant  re- purchase  this  parcel.     Ibid. 

But  a  heriot  is  not  due,  if  the  tenant  at  his  death  had  no  beasts. 
Semb.  Hob.  176.     Hut.  4.     Dy.  199. 

Not  is  it  due  of  the  goods  of  cestui  que  trusty  but  of  him  who  has  the  le- 
gal estate.     1  Ver.  441. 

Heriot*service  is  of  the  nature  of  a  rent.     2  Sand.  166. 
L         And  therefore  shall  go  with  the  reversion  to  the  heir.     Ibid. 

Or  to  the  grantee  of  the  reversion.     Ibid. 

So,  if  there  be  a  lease  for  lives,  rendering  rent,  and  an  heriot  upon  eve- 
ry death,  and  afterwards  the  manor  is  leased  for  years ;  the  heriot  goes  with 
the  reversion  to  the  lessee.     R.  Win.  47.  57. 

8o,  if  a  lease  be  for  99  years,  if  two  lives  so  long  continue,  to  commence 
after  a  death,  surrender,  &c.  of  a  former  lease,  reserving  an  heriot  after 
the  death  of  each  life ;  if  either  dies  before  the  lease  commences,  no  heriot 
ihall  be  paid.  R.  per  three  J.  Keeling  cont.  2  Sand.  166.  1  Sid.  437. 
1  Vent.  91.     1  Lev.  294.     2  Keb.  677. 

So,  for  the  last  life  no  heriot  can  be  seized,  or  levied  by  distress,  but  only 
bj  action  upon  the  contract ;  for  by  his  death  the  term  is  determined.  Dub* 
Lot.  1368. 

(K  20.)  How  recovered. — By  seizure. 

Heriot  service  may  be  seized.  Cont*  per  Frowick,  Kel.  82.  a.  84.  b.  R. 
ace.  PL  Com.  96.  R.  ace.  Mo«  540.  Cro.  El.  59Q.  R.  cont.  Bend. 
pI.  47.      R.  cont  1  And.  299.     Ace.  Bro.  Heriot,  2.     [Willes,  192.] 

So,  an  heriot  due  by  reservation ;  for  that  is  an  heriot  service.  Dub. 
Lot.  1367,  8. 

flf  mu  lieriot  be  reserved  by  deed  since  the  stat.  quia  emptor es^  payable 
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bj  a  tenant  in  fee,  it  will  be  considered  as  rent,  and  tben  tbe  landlord  cannot 
seize,  but  must  either  distrain,  or  bring  an  action  for  non-payment.     Willes, 

192.1 

[*jAnd  the  seizure  maj  be  out  of  his  fee.  6  Ed.  3.  36*  a.  R.  Lut. 
13G7.     Bend.  pi.  47.     Fitz.  Hcriot,  5.     R.  1  Sal.  356. 

And,  by  a  stranger  to  tbe  use  of  the  lord.     Per  Keble,  5  H.  7.  15.  b. 

So,  if  the  heriot  be  eloigned,  the  beast  of  another,  remaining  within  his 
fee,  may  be  distrained  or  seized.  Per  Chard,  27  Ass.  24. — Per  cur.  Kel. 
167.  a. — It  may  be  distrained,  but  not  seized.     Cro.  Car.  260. 

So,  if  an  heriot  be  sold,  it  may  be  seized  in  the  hands  of  the  vendee, 
unless  the  sale  was  in  market  overt.     Kit.  134.  b. 

But,  generally,  the  beast  of  another  may  not  be  seized  for  an  heriot. 

1  Ed.  3.  6.  a.     D.  Cro.  Car;  260. 

So,  if  upon  a  lease  for  three  lives  there  be  reserved  for  an  heriot  upon 
the  death  of  each  his  or  their  best  beast,  and  the  lease  be  assigned,  and    . 
then  one  of  the  lives  dies  ;  the  beast  of  the  assignee  cannot  be  taken.  R. 

2  Rol.  451.  1.  30.     Lut.  1368. 

So,  upon  a  reservation  of  an  heriot,  the  beast  of  another  upon  the  land 
cannot  be  distrained.     Dub.  3  Mod.  231.     Lut.  1368. 

(K  21.)  By  distress. 

So,  for  heriot  service  a  man  may  distrain,  for  it  is  a  service  annexed  to 
the  land.  Per  two  J.  8  H.  7.  10.  b.  PI.  Com,  96.  a.  Cro.  Car.  260. 
Bro.  Heriot,  2. 

And  may  distrain  the  cattle  of  another  continuing  upon  the  land.  Cro. 
Car.  260.     Bro.  Heriot,  6.     Vide  ante,  (K  20.) 

In  avowry  for  heriot  service,  he  ought  to  prescribe,  that  he  and  all  those 
whose  estate,  &c.  ought  to  have  an  heriot  upon  the  death  of  eyery  tenant. 
21  H.  7.  13.  a.  15.  a. 

And  he  ought  to  show,  what  land  he  holds  in  particular.     21  H.  7.  16.  a. 

And  allege  seisin  in  himself,  or  in  his  ancestor.  6  Ed.  3.  36.  a.  Per  three 
J.     14  H.  4.  5.  a. 

And  shew,  whether  the  heriot  be  a  beast  or  other  thing.  R.  Hob.  17C. 
Hut.  4. 

It  is  sufficient  if  it  be  alleged,  that  he  died  his  tenant,  without  saying,  that 
he  died  seised.     Per.  cur.  44  Ed.  3.  13.  a. 

And  in  avowry  for  an  heriot,  he  need  not  shew  for  what  beast,  or  of  what 
value.     R.  Cro.  Car.  260.     Jon.  300. 

And  if  he  avow  for  several  heriots,  it  is  sufficient  to  say,  that  he  took  them 
nomine  heriotor,  generally.     R.  1  Bui.  102. 

But  an  avowry,  that  every  tenant  at  his  death  hath  used  to  pay  an  heriot, 
is  repugnant  and  bad.     21  n.  7.  13.  a.  15.  a. 

So  an  avowry  without  alleging  seisin  of  the  services,  whether  it  be  rent- 
service  or  not,  or  upon  the  death  of  what  tenant  it  is  due,  is  bad.  Bend. 
pi.  119. 

So  for  an  heriot  upon  reservation  of  the  best  beast,  or  5/.  at  election,  the 
lessor,  or  at  least  his  bailiif,  cannot  distrain  for  the  best  beast,  till  a  demand^ 
or  election  made.     D.  Lit.  35. 

So  a  distress  for  an  heriot  cannot  be  out  of  the  manor.     1  Sal.  356. 

The  property  of  an  heriot  service  is  not  vested  in  the  lord  till  distress,  or 
seizure.  8  H.  7.  10.  b.  Semb.  that  it  was  vested  before,  otherwise  he  could 
not  seize.     PI.  Com.  96,  a. 
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Seizure  of  an  heriot  service,  due  b}'  antient  tetiure  may  be  out  of  the 
manor.     Per  Holt,  Sho.  81. 

f*]Otherwise,  of  an  heriot  reserved  bv  deed.     Sho.  81  •     R.  cont.  Lut. 
1367. 

Heriot  service  shall  be  extinct  bj  uditj  of  possession.  14  H.  4.  5.  a. 
Bro.  Heriot,  8. 

So  if  the  lord  purchases  parcel  of  the  land.  Co.  L.  149.  b.  R.  8  Co. 
105.     2  Brownl.  294. 

So  if  a  tenant  makes  a  settlement  upon  his  son  in  marriage,  it  avoids  the 
heriot,  and  is  not  fraudulent  within  st.  13  El.  5.  R.  2  6rownl.  187. 

But  by  st.  13  EI.  5.  a  feoffment,  &c.  or  conveyance  of  lands,  &c.  of  an  in* 
tent  to  defraud,  &c.  of  heriots,  &c.  as  to  the  persons  so  defrauded  shall  be 
void ;  and  the  person,  party  to  such  conveyance,  &c.  who  shall  wilfully  put 
in  ure,  &c.  the  same,  shall  forfeit  a  year's  value  ofsuch  lands,  and  the  whole 
value  of  such  goods,  &c. 

And  upon  this  an  action  lies  for  the  lord  qui  tam^  &c.  for  all  goods  aliened 
to  defeat  him  of  his  heriot,  though  other  lords  are  ako  defeated,  and  the 
plaiotifT  shall  recover  only  the  value  of  his  heriot.     Semb.  Dy.  351.  b. 

So  if  tenant  by  heriot  service  enfebfis  A.  of  part ;  the  service,  being  en- 
tire, shall  be  multiplied,  and  not  extinct.     R.  8  Co.  106. 

And  if  the  lord  afterwards  purchases  the  part  of  the  feoffor^  the  heriot  ser- 
vice due  from  A.  is  not  extinct.     R.  8  Co.  106.  a« 

(E22.)  By  action. 

So  for  an  heriot  reserved  upon  a  lease,  debt  lieft.     2  Sand.   167.    Vide 
post,  (K  26.) 
Or  covenant.     3  Sand.  165.  7. 

(K  23.)  Heriot-custom  [and  compensation  in  lieu  of.]  When 

due. 

So  an  heriot  may  be  due  by  the  custom  of  a  manor,  upon  the  death  of  ev- 
ery tenant  of  an  estate  of  inheritance. 
If  he  dies  his  tenant,  though  he  does  not  die  seised.     Kit.  134.  a.     Bro« 

Heriot,  1. 

So  upon  the  determination  of  an  estate  for  life,  though  the  estate  has  not 
continuance  afterwards.     21  H.  7. 15.  b.     Kel.  80«     Kit.  133.     Bro.  He- 

riot,  3. 

Or  upon  the  determination  of  an  estate  for  years.     Kel.  80.  21  H.  7.  15. 

Or  at  will.     2  Bui.  196.  * 

So  by  custom,  it  may  be  due  upon  the  surrender,  or  alienation  of  the  ten- 
ant.    Adm.  3  H.  6.  45.  b.     Kit.  1 34.  b. 

So  by  custom,  it  may  be  due  upon  death  of  the  head  of  a  body  politic.  D. 
Long.  5  Ed.  4.  72.  b. 

So  it  may  be  upon  the  death  of  some  tenants,  though  not  upon  the  deatk 
of  others  within  the  same  manor.     Kit.  134.  b« 

So  if  a  man  dies  tenant  of  several  heriotable  tenements,  he  shall  pay  sev- 
eral heriots.     Kit.  134.  a. 

And  if  a  tenant  enfeoffs  several  parts  of  heriotable  lands,  each  shall  pay 
an  heriot;  for  they  shall  be  multiplied.     6  Co.  1.  a. 

If  land  escheats,  &c.  and  afterwards  is  re-granted,  yet  an  heriot  shall  be 
due  upon  death ;  for  heriot  custom  is  not  extinct  by  unity  of  possession. 

Vol.  111.  25  [*201] 


194  COPYHOLD. 

[*]14  H.  4.  5.  a.     Per  Hussy,  8  H,  7.  11.  a.     But  the  reporter  makes  a 
qtuBre.     Per  two  J.  ace.  2  BrownL  295,  6. 

If  a  tenant  surrenders  to  another,  and  diesbefore  the  surrender  is.  present- 
ed, an  heriot  shall  be  due.     Kit.  195.  a. 

So,  if  a  copyholder  be  disseised,  and  dies  before,  re-entry  ;  for  he  is  tenant 
in  right.     Per  Berkly,  2  Rol.  72.  1.  35. 

So,  if  a  tenant  enfeoffs  the  lord  of  part  of  heriotable  land ;  the  heriot-cus- 
tom  shall  not  be  extinct.     8  Co.  106.  b.     2  Brownl.  295,  6. 

And  an  heriot  shall  be  paid  before  a  mortuary.     Co.  L.  185.  b. 

And,  though  a  testator  devises  all  his  goods.     Ibid. 

So  by  custom  so  much  money  may  be  due,  loco  heriotti,  and  not  a  beast. 
Kit.  103.  a. 

[It  seems  that  a  custom  for  the  homage  to  assess  a  compensation  in  lieu  of 
a  heriot,  to  be  paid  by  an  in-coming  copyholder  on  surrender  or  alienation  i« 
not  good.     1  Bos.  &  Pull.  282.] 

[If  the  lord  set  up  a  custom  to  have  the  best  live  or  dead  chattel  as  a  he- 
riot, quarts  if  the  tenant  can  modify  that  custom  by  pleading  another,  that 
the  homage  shall  assess  a  compensation  in  lieu  of  the  heriot  ?  Ibid.]  (A) 

Or  the  best  chSLttel. 

(K24.)  When  not. 

But  if  an  heriot  be  due  upon  the  death  of  every  tenant,  and  the  land  be 
granted  to  joint-tenants,  no  heriots  shall  be  paid  upon  the  death  of  one,  till 
the  deaths  of  all  the  joint-tenants,  without  a  special  custom  ;  for  all  are  but 
one  tenant.  24  Ed.  3.  72.  b.  Tr.  25  Ed.  3.  pi.  3.  Bro.  Heriot,  4.  Fitz. 
Heriot,  3.  5. 

So,  if  a  feme-covert  dies  tenant  of  heriotable  land,  no  heriot  shall  be  paid ; 
for  she  has  no  goods.     [4  Leon.  239.     Kelw.  84.] 

So  where  by  custom  a  corporation  pays  an  heriot  upon  the  death  of  the 
head,  if  a  prior  has  such  land  and  dies,  he  shall  not  pay  an  heriot  ;  for  he  has 
no  goods.     Kit.  134.  a. 

So  a  custom  to  pay  an  heriot  upon  the  death  of  every  stranger  who  dies 
within  the  manor  is  not  good.  4  Mod.  321.  Dy.  71.  b.  in  marg.  R.  Cro. 
El.  725. 

[An  heriot  is  not  payable  on  the  death  of  a  tenant  by  the  curtesy.  Kelw. 
84.  b.     14Vin.  296.] 

(K  26.)  How  it  shall  be  recovered. — By  seizure. 

By  the  death  of  the  tenant  the  property  ofanheriotcustom  is  vested  in  the 
lord  immediately.     Vide  ante,  (K  20.) 

And  therefore  the  lord  may  seize  an  heriot-custom,  but  not  distrain  for  it* 
Pertwo  J.  8H.  7.  10.  b.  27  Ass.  24.  Per  cur.  Kel.  167.  Bl.  Com. 
96.  a. 

And  he  may  seize  in  any  place.     Kel.  82.  a.  84.  b.     Per  Holt.  Sho.  81. 
1  Sal.  356. 
-  But  he  cannot  seize  the  beast  of  another.     3  H.  6.  45.  b.     Cro.  Car.  260. 


{K)  Eridence  that  the  homage  have  been  accustomed  to  assess  a  certam  sum  of  money  or 
a  hertol  upon  alienation,  and  thai  such  assessment  has  always  been  made  with  reference  to 
the  best  chattel  o£  the  tenant,  will  not  support  an  avowry  lor  a  heriot  in  kind  upon  aliena* 
tion.     Ibid.  393. 
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{*1Aod  a  eastom  to  take  the  beast  of  another  upon  the  land,  if  the  heriot 
be  eloigned,  is  void.  R*  Dj.  199.  b.  2  Brownl.  90.  R.  Mo.  16.  Bend« 
pL  147.  294. 

So,  if  the  lord  seizes  the  worst  beast  for  the  best,  he  must  be  content 
with  his  election,  and  cannot  afterwards  seize  another,  Bro.  Heriot,  1 1, 
Hob.  60. 

,    (K26.)  By  action. 

So,  if  an  heriot  be  eloigned  that  the  lord  cannot  seize,  be  may  have 
detinue  against  him  who  detains  it ;  for  the  property  was  immediately  in 
him.     Bro.  Heriot,  6.  9.     Vide  ante,  (K  22.) 

But  he  cannot  distrain  for  an  heriot  custom ;  for  the  property  being  in 
him,  a  prescription'  to  distrain  for  his  own  goods,  is  not  good.  Bro.  Heriot, 
1. 6,  7. 

So  he  cannot  prescribe,  that  every  tenant  ought  to  pay  an  heriot  after 
his  death,  but,  that  after  a  death  he  ought  to  have,  &c.  R.  21  H.  7,  13. 
a.  15. 

(K  37.)  To  what  lord  it  shall  be  paid. 

If  the  lord  grants  the  freehold  of  his  copyholds,  or  of  a  particular  €opy-i 
hold  in  fee,  or  for  years ;  the  heriot  shall  be  paid  (if  the  land  be  heriotable) 
to  the  grantee.     Vide  aote,  (B  2.) 

But  if  the  grant  be  of  the  freehold  to  A.  for  the  life  of  the  copvholder, 
and  afterwards  to  the  copyholder  himself  for  years,  who  assigns  the  term, 
and  then  dies ;  the  heriot  shall  not  be  paid  to  the  assignee,  for  he  was  not 
lord  at  the  time  when  it  happened.     R.  2.  Rol.  72. 1.  20. 

In  replevin  or  trespass,  if  defendant  avows  or  justifies  for  heri«t  service, 
he  ought  to  allege  seisin  of  the  land*  of  whom  the  manor  is  held,  and  by 
what  services.     8  Co.  103.     Vide  Pleader,  (3  K  15.) 

So  for  heriot  custom,  he  ought  to  allege  seisin,  custom,  death,  and  seizure 
of  the  heriot.     Lut.  1310.     Vide  Pleader,  (3  K  28.) 

And  it  is  not  sufficient  to  allege  a  custom  to  take  the  best  beast,  without 
spying,  pro  herioto,  re/,  nomint  herioti*     Dy.  1 99.  b. 

So  the  seizure  ought  to  be  alleged,  j^ro  herioto,  re/,  nomine  herioH.  Dy, 
199.  b.  Semb.  cont.  where  the  omission  was  shewn  or  cause  of  demurrer, 
yet  the  plea  was  held  good.     Win.  Ent,  G3« 

(L)  COPYHOLD,  HOW  DESTROYED. 

If  a  copyholder  takes  a  feofTment  from  the  lord  of  his  customary  land, 
the  copyhold  is  destroyed.     4  Co.  31.     French. 

So,  If  he  takes  a  lease  for  life,  or  for  years,  the  copyhold  is  d^troyed  for 
ever.     R.  4  Co.  31.     French.     Vide  ante,  (B  3.)     Semb.  Latch,  213. 

Though  the  lease  was  by  parol.     4  Co.  31.     1  Rol.  498.  1.  50. 

So,  if  the  lord  makes  a  lease  of  customary  land,  and  the  lessee  assigns  his 
term  to  the  copyholder,  the  copyhold  is  destroyed  for  ever.  R..  2  Cro.  1 7. 
a.     1  Rol.  510. 1.  30.     R.  Mo.  185.     1  Leo.  170. 

So,  if  the  lord  lease  a  copyhold  for  half  a  year,  or  any  time  certain.  1 
Rol.  498.  I.  50.     Vide  ante,  (B  3.) 

So,  if  he  makes  a  feoffment,  lease  for  life,  &c.  of  a  copyhold.     1  V er.  458. 

Vide  ante,  (B  3.)  ^^       , 
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[*1Though  he  enters  for  a  condition  broken,  the  feofiment  being  npoft 
condition.     R.  4  Co* -31. 

So,  if  the  king  grants  a  lease  of  land  demised  by  copy,  and  afterwards 
gran^  the  reversion  to  another  in  fee,  and  the  lessee  assigns  to  the  copy- 
holder? the  copyhold  is  destroyed.     R.  1  And.  191. 

So,  if  tenant  in  tail  of  a  copyhold,  remainder  to  him  in  fee,  purchases  the 
freehold,  and  then  makes  a  bargain  and  sale  to  A.  the  issue  in  tail  shall  not 
avoid  it.     R.  1  Ver.  393.     [3  P.  W.  9.J 

[So  also,  it  seems,  if  the  remainder  m  fee  be  in-another,  and  the  tenant 
in  tail  purchase  the  freehold  and  die  without  issue,  the  remainder-man 
^hall  not  be  entitled  to  the  copyhold.     Semb.  3  P.  W.  10.  in  the  notes.] 

So,  if  a  copyholder  takes  a  lease  of  a  manor,  his  copyhold  is  extinct ;  but 
it  may  afterwards  be  re-granted  by  copy.  Vide  ante,  (B  3.)  R.  4  Co.  31  • 
b.     QonU  per  Shute,  Sav.  70. 

So,  if  a  copyholder  sues  execution  upon  a  statute,  and  has  the  manor  in 
execution,  his  copyhold  is  gone.  Cont.  per  Manwood,  who  says,  that  after 
the  debt  levied,  the  customary  interest  remains.     Sav.  70.  ^ 

So,  if  a  copyholder  by  deed  sells  his  copyhold  to  the  lord,  his  estate  ia 
extinct;  but  may  afterwards  be  re-granted  by  copy.     R.  Hut.  65.  Jon.  41. 

Though  the  lord  was  only  lessee  for  years  of  the  manor-     R.  Hut.  65. 

So,  if  a  copyholder  bv  deed  releases  his  copyhold  to  the  lord,  though 
it  be  not  of  the  nature  of  a  release  to  give  possession.     Hut.  65.  Jon.  41. 

But  if  the  lord  enfeofis  his  copyholder  to  the  use  of  another,  his  copyhold 
is  not  destroyed ;  for  it  is  saved  by  the  st.  27  H.  8.  10.  R.  7  Co.  39.  a* 
Lillingston. 

So,  if  the  king  grants  a  copyhold  by  patent  fo^  life,  it  shall  not  be  extinct, 
but  the  king  may  afterwards  gr^nt  it  by  copy.  R.  2  Rol.  197. 1.  5.  Vide 
ante,  (B  3.)  - 

So,  if  the  king  afterwards  grants  the  manor,  the  grantee,  after  the  life 
ended,  may  grant  it  by  copy.     R.  2  Rol.  197.  1.  20.  (t) 

So,  if  the  lord  grants  the  freehold  of  a  copyholder  to  A.  for  the  life  of  the 
copyholder,  his  copyhold  is  not  destroyed.     R.  Hob.  181. 

So,  if  the  lord  mqkes  a  new  grant  by  copy  for  life,  with  remainder  over, 
&c.  to  his  copyholder  in  fee  ;  the  inheritance  of  the  copyhold  is  not  there- 
by destroyed.  R.  cont.  37.  El.  ut  dicUur :  but  tliere  per  two  J.  ace.  S 
Bui.  81.  ^  *^ 

And  if  the  lord  makes  a  bargain  and  sale  of  the  inheritance  of  a  copy- 
hold, to  a  copyholder  for  life,  who  accepts  it ;  the   remainder  of  the  copy- 
how  IS  not  thereby  destroyed.     R.  9  Co.  106,  7.     M.  Podger. 
^   So,  if  there  be  a  copyhold  for  three  lives  habend^  successive,  and  the  lord 

"^    '  '     '*'    re  to  the  first,  the  interest  of  the  second  life  i« 
o.  72. 

•anted  to  the  first  life,  remainder  to  the  second 
le  graiit.     Semb.  2  Leo.  73. 

rstroyed  by  grant  of  the  inheritance,  the  second 
re  the  advantage  till  the  death  of  the  first.     H. 

i 
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EnrranchiKement  of  a  copyhold  by  one  having  a  partial  interest,  is  &r 
the  benefit  of  the  remainder-men,  as  well  as  his  own.     1  B.  C.  C.  517.  (k) 

(M)  COPYHOLD,  HOW  FORFEITED. 

(M  !•)  By  treason  or  felony. 

{Hie  severity  of  the  law  in  cases  of  forfeiture  warrants  the  courts  in 
Westminster-hall  in  taking  care  that  there  is  the  greatest  accuracy  in  the 
iord's'  proceedings ;  and,  therefore,  in  all  cases  of  forfeiture,  which  are 
strietissimi  juris,  if  there  be  any  irregularity,  it  is  sufficient  to  overturn 
Ifae  whole  proceedings.     Per  Lord  Kenyon,  (Jh.  J.  3  T.  R.  169.*  173.] 

If  a  copyholder  commits  high  treason,  his  estate  is  forfeited  to  the  lord, 
aot  to  ^e  king,  except  by  the  express  words  of  an  act  of  parliament.  2 
Veat  39.     Vide  post,  (M  6.)     Per  Hale,  Hard.  434. 

And  upon  his  attainder,  his  estate  is  absolutely  determined ;  for  he  can- 
not afterwards  be  of  the  homage.     3  Jon.  190. 

Nor  take  a  surrender  out  of  court.     Ibid. 

So,  if  a  copyholder  commits  felony,  his  estate  is  forfeited  to  the  lord  by 
custom.     2  Jon.  189.     Pol.  621.     Skin.  8. 

And  a  custom,  that  if  a  copyholder  commits  felony,  upon  presentment 
of  the  homage  the  lord  shall  enter,  is  good.  R.  1  Bui.  13.  1  Leo.  1.  2 
Brow.  217. 

Yet  if  the  lord  grants  a  copyhold  to  A.  for  life,  and  upon  his  death  or  for- 
feiture to  B.,  and  A.  is  attainted  for  felony,  B.  shall  enter ;  for  the  lord 
sball  not  have  it  against  his  own  grant.     R.  Skin.  29. 

Bat  for  treason  or  felony,  the  lord  cannot  seize  till  attainder,  without  a 
special  custom  allowing  seizure  before.  Per  cur.  2  Vent.  38.  Semb.  1 
Uv.  ^63. 

And  if  the  felon  be  acquitted  upon  trial,  the  forfeiture  shall  be  dischai^- 
ed,  though  the  felony  was  presented  by  the  homage.     R.  Godb.  267. 

So,  if  the  copyholder  has  clergy,  the  lord  cannot  seize  without  a  special 
custom.     Semb.  1  Lev.  263. 

So,  if  the  copyholder  be  acquitted  upon  an  indictment.  Dub.  1  Bui. 
13.    2  Brow.  220.     R.  Godb.  267. 

So,  if  the  husband  be  attainted,  the  wife  does  not  forfeit  her  dower,  which 
she  beis  by  custom  in  his  copyhold.     R.  Hard.  434. 

[A  fodeiture  by  a  copyholder^s  levying  a  fine  may  be, waived  by  the  lord. 
3  T.  R.  1 62.] 

[A  fine  levied  by  a  copyholder,  who  continues  in  possession,  is  void,  as 
against  the  lord.     Ibid.] 

[No  fine  levied  with  proclamations  shall  bind  any  but  those  who  are  put 
oat  of  possession,  and  have  but  a  right;  for  if  their  estate  or  interest  [*Jbe 
not  divested  out  of  them,  but  remains  in  them  as  it  was  ab  initio,  they  need 
iK>t  make  an  entry  or  claim  to  that  which  never  was  divested.  5  Co.  123* 
9Co.  106.J* 

(M2.)  By  alienation. 

So,  if  a  copyholder  makes  an  alienation  by  deed,  it  is  a  forfeiture  by  tlie 
general  law  of  copyholds.     Lit^  s.  74. 


(i)  What  confirmation  to  the  tenant  of  a  customary  and  tenant-right  estate,  shall  enfran- 
clkiseit.     4  East,  S7L. 
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Ab,  if  be  makes  a  feofiment. 

If  he  makes  a  charter  of  feofTmetit,  with  a  letter  of  attorney  to  make 
liverj ;  though  no  livery  be  made.     I  Rol.  508.  K  21. 

So  if  he  makes  a  bargain  and  sale  in  fee,  though  the  deed  be  not  enrolled  ; 
for  it  is  sufficient  to  determine  a  lease  at  will.  1  Rol.  508.  1.  17.  but 
there  said  to  be  R.  ^ont.  38  Eliz. 

So^if  he  makes  a  lease  for  life. 

Or,  if  he  makes  a  lease  for  years,  not  allowed  by  the  custom,  wiihout  li- 
cence.    Co.  L.  59.  a. 

What  leases  a  copyholder  may  make,  vide  ante,  (K  3.) 

So,  if  he  makes  a  lease  not  pursuant  to  his  licence.  Mo.  184.  R.  Cro. 
El.  395. 

If  the  forfeiture  be  by  a  lease  without  licence,  the  seizure  may  be  after 
the  lease  is  determined.     Per  Powel,  Lut.  803. 

But  if  he  makes  a  charter  of  feoffment,  or  deed  of  demise  for  life,  without 
a  letter  of  attorney  to  make  livery,  it  is  no  forfeiture.  1  RoL  508. 1.  25» 
And  so  Co.  L.  59.  a.  seems  to  be  intended. 

So,  if  he  makes  a  release  of  his  right  to  the  copyholder  in  possession.  Co. 
L.  59.  a.     Vide  ante,  (I  1.) 

Or,  if  he  promises  to  make  a  lease,  but  does  not.     R.  1  Bui.  190. 

Or,  makes  a  lease  for  a  year,  and  covenants  to  make  a  lease  afterwards 
de  anno  in  anntmi  usq.  ten  years.     R.  1  BuL  190.  2  Cro.  301. 

So,  if  a  copyholder  for  life  surrenders  to  another  in  fee,  it  is  not  a  forf<^t- 
ure  ;  for  nothing  passes  by  livery.     4  Co.  23.  a.  Bullockt  Mo.  753. 

Nor  if  he  suffers  a  common  recovery  in  the  court  of  the  manor.  R.  1  Mod. 
300.     2  Mod.  33. 

Or,  if  an  infant  makes  a  lease  without  licence*     Noy,  92.     Liatch,  199. 

Otherwise,  if  he  accepts  the  rent  at  full  age  ;  for  his  lease  was  not  Toid, 
but  voidable.     Noy,  92.     Latch,  192.     R.  Jon.  157. 

(M3.)  By  waste. 

So.  if  a  copyholder  commits  waste,  it  is  a  forfeiture,  by  the  general  custom 
of  copyholds.     1  Rol.  508.  1.  31.  R.  Mo.  392.  R.  Ow.  17. 

Or,  if  he  permits  his  tenement  to  be  in  decay.  1  Rol.  508.  1.  34.  Ow, 
17. 

Or,  pulls  down  a  house  newly  built  upon  the  copyhold.     R.  1  Bui.  51. 

Or,  if  he  cuts  down  trees  on  pretence  of  repairs,  and  permits  them  to  be 
rotten.     Per  Clench,  1   Rol.  508.  1.  52. 

[If  he  tops  timber-trees,  and  makes  them  pollards.     Str.  447.] 

[(f  he  opens  a  new  stone-quarry.     Ibid.J 

[If  he  grubs  up  and  destroys  hedges  and  boundaries.     Ibid.] 

So,  if  he  builds  a  new  messuage  upon  the  copyhold.  R.  4  Leo.  241. 
Hut.  103.     Lit.  266,  7. 

(^*]So,  if  a  woman  copyholder  i;akes  a  husband,  who  doel.  waste,  it  is  a 
forfeiture.     Per  two  J.     4  Co.  27.  a.  Clifton.     1  Rol.  509.  I.  25. 

And  it  is  a  forfeiture  of  the  estate  of  the  wife,  though  the  husband  dies  ; 
for  waste  tends  to  the  disinherison  of  the  lord.  1  Rol.  509.  1.  40.  Vide 
post,  (M  5.) 

So,  it  is  a  forfeiture,  though  he  afterwards  repairs.     Dub.  Lat.  227. 

And  by  waste  in  one  acre,  or  by  cutting  down  one  tree,  the  whole  copy- 
hold is  forfeited.     R.  1  Rol.  509.  1.  10.     Vide  post,  (M  5.) 

But  if  a  copyholder  hokls  s^^veral  copyholds  by  several  tenures ;  waste  ia 
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•oe  u  a  forfeitore  only  of  one  entire  copyhold,  though  tbej  are  all  grant- 
ed by  the  same  copy.     R.  4  Co.  27.  a.     Cro.  El.  353. 

So,  if  all  escheat,  and  are  re-granted  tenend?  per  antiqua  servitia  ;  waste 

aftenrards  in  one  is  a  forfeiture  of  that  only.     R.  4  Co.  27.  a.     3  Leo.  109. 

But  if  a  copyholder  cuts  down  timber  for  repairs,  it  is  no  forfeiture ;  for 

be  may  4o  so  without  a  special  custom.     Per  three  J.  Cro.  El.  498.     1 

RoK  508. 1.  40.     Mo.  392. 

Though  he  cuts  down  more  than  he  wants  at  present,  and  keeps  the  resi- 
doe  for  future  use ;  for  he  may  not  know  precisely  how  much  is  necessary. 
1  Rol.  508. 1.  45.     Cro.  El.  499.     Mo.  393. 

So,  it  is  no  forfeiture,  if  he  sells  the  top  and  bark,  when  he  cuts  down 
finberfor  repairs.     R.  3  Bui.  282. 
Or,  if  he  cuts  down  trees  which  the  lord  grants  to  him.     D.  Mo.  94. 
Soi^itisno  forfeiture,  if  a  copyholder,  who  by  custom  may  cut  timber, 
Joes  waste.     3  Bui.  81.     Cro.  Car.  221. 
When  custom  allows  a  copyholder  to  cut  down  trees.     Vide  ante,  (K  7.) 
So,  it  is  no  waste  for  a  copyholder  in  fee  to  dig,  or  open  mines,  in  his 
soil.    Semb.  1  Sid.  152.     (Vide  1  P.  W.  406.) 

So,  it  is  no  forfeiture,  if  a  stranger  commits  waste  without  the  assent  of 
the  copyholder.  Per  two  J.  4  Co.  27.  1  Rol.  508.  1.  37.  D.  cont.  Mo. 
49.  Ace.  4  Leo.  241.  D.  ace.  1  Bui.  52.  R.  cont.  and  agreed  to  be  set- 
tted.    Lut.802. 

Or,  one  who  occupies  with  sufferance  of  the  copyholder.  D.  cont.  Mo. 
49.    Dal.  49. 

So,  though  waste  be  done,  chancery  will  relieve  against  the  forfeiture, 
upoasatis&ctiofi  for  it,  if  there  was  no  intention  to  commit  waste.     R*  Ca. 
Ch.96.    2Ver.664.     Vide  Chancery,  (2  V). 
As,  if  timber  cut  down  was  not  used.     Ca.  Ch.  96. 

Or,  was  used  for  the  repair  of  another  copyhold.  Ca.  Ch.  96.  R.  2 
Ver.  537. 

Otherwise,  if  there  was  full  and  evident  intention  to  commit  waste*  Ca. 
Ch.96. 

(M  4.)  By  denying  serviceSi  fines^  &c. 

So,  if  a  copyholder  refuses  his  rent,  or  services,  it  is  a  forfeiture.     1  Rol. 
.  ^.  1. 49.     Dy.  211 .  b.  in  marg. 

;      As,  if  he  refuses  his  rent  at  the  day.     Hob.  1 35.     1  Rol.  506.  1.  36. 
i      So,  if  he  refuses  suit  at  the  court  of  the  lord,  upon  sufficient  summons. 
K.l  Rol.  506.  ].  50.     3  Bui.  80.  268.     R.  3  Leo.  108.     R.  1  Rol.  429. 

[*]So,  if  he  does  it  not,  upon  frequent  demands,  though  he  does  not  posi- 
i^tlj  refuse.     Vide  Latch,  14. 

So,  if  he  refuses  to  pay  a  fine  evidently  reasonable,  upon  demand.  1  Rol. 
W.I.  20.     Vide  ante,  (H  7.) 

So,  if  he  says  that  he  is  not  ready  to  pay  his  rent,  and  the  lord  assigns  .a. 
^7  certain,  within  the  manor,  for  payment,  and  he  does  not  pay  it ;  it  is  a 
forfeiture,  for  it  amounts  to  an  absolute  refusal.     R.  Latch,  122. 
Though  the  place  assigned  for  payment  be  not  at  the 'next  court,  but  at 
loe  other  place  within  the  manor.     R.  Latch,  122. 
But  it  ought  to  be  within  the  manor,     ibid. 

And  it  ought  to  be  an  absolute  refusal ;  for  if  the  copyholder  says,  that  he 
iot  pay  his  rent  immediately,  it  is  no  forfeiture.     K.  1  Rol.  506. 1.  45. 
w  El.  5QB.    B.  Ray.  42.     Co.  Ent.  647.  d. 

[*208^ 


903  COPYHOLD. 

iate  of  his  wife  also  ;  for  it  tends  to  the  disinherison  of  the  lord.  1  Rol. 
509. 1.  40.     Vide  ante,  (M  3.) 

So,  if  he  refuses  his  rent  or  services.     D.  Cro.  El.  149.     D.  2  Rol.  344. 

Though  the  husband  dies  before  the  entry  of  the  lord.  Cont.  per  Dodd.. 
2  Rol.  344. 

So,  if  the  husband  commits  felony,  the  free-bench  or  dower  of  his  wife 
shall  be  forfeited,  if  it  be  not  preserved  by  special  custom.     Win.  Ent. 

So,  if  a  copyhold  be  granted  to  two  for  life  svcctssive^  and  the  first  com- 
mits waste,  the  whole  estate  is  forfeited.     R.  Mo.  49.     D.  Dal.  49. 

If  a  custom  be,  that  the  copyhold  of  a  copyholder  convicted  of  felony  shall 
be  forfeited  ;  and  the  wife  is  admitted  to  the  copyhold  as  her  free-bench, 
and  during  her  life  the  heir  is  convicted,  his  estate  shall  be  forfeited.  R.  1 
Leo.  1. 

[If  A.  devises  copyhold  to  B.  and  surrenders  to  the  use  of  his  will,  and  B. 
is  hanged  for  felony  before  admittance,  or  doing  any  act  to  shew  he  was  ten* 
ant,  the  lands  are  not  forfeited  to  the  lord,  but  descend  to  the  heir  of  A.  Roe 
T.  Hicks,  P.  27  G.  2.     2  Wils.  13.  16.] 

(M  6.)  Who  shall  have  advantage  of  the  forfeiture,  and  how  it  is 

to  be  taken  advantage  of. 

Dommus  pro  iemvore  shall  take  advantage  of  a  forfeiture.  R«  1  Rol.^.509. 
!•  50.  [And  no  otficr  lord.  3  Term  Rep.  173.  except  only  in  those  cases 
where  the  act  of  forfeiture  destroys  the  estate.     Id.  ibid.] 

So,  the  grantee  of  the  inheritance  of  a  copyhold.  R.  1  Rol.  510. 1.  3. 
Mo.  399.  3.     Cro.  El.  492.     Vide  Ow.  63.     Semb.  cont. 

So,  lessee  for  years  of  such  a. grantee.  R.  1  Rol.  510.  1.  5.  Dub.  Cro. 
El.  499.     Mo.  393.  ' 

[*]So,  if  the' lord  dies  after  forfeiture  for  waste,  the  heir  shall  take  ad- 
vantage of  it.  Dub.  Latch,  227.  Cont.  per  three  J.  Powel  ace.  Lut. 
802. 

So,  a  lessee  of  a  manor  by  lease  made  after  a  forfeiture  committed  shall 
take  advantage  of  it.  R.  1  Rol.  510.1.  10.  Cro.  Car.  234.  Butthere  the 
copyholder  surrendered  to  the  lord,  not  having  notice  of  the  forfeiture,  who 
entered  and  made  a  lease,  and  by  the  entry  the  lord  was  in  his  elder  right. 

So,  the  alienee  of  a  manor, -after  a  forfeiture  committed.  Dub.  2 
Vent.  39. 

But  if  the  lord  dies  after  a  forfeiture  committed,  he  in  reversion,  or  remain- 
der, shall  not  take  advantage  of  it.     R.  2  Cro.  301 .     1   Bui.  1 90. 

And  for  any  forfeiture  that  does  not  determine  the  customary  estate,  the 
heir  shall  not  take  advantage.     R.  per  three  J.  Lut.  802. 

As,  for  waste.     Lut.  802.     Dub.  Latch,  227. 

By  a  lease  without  licence.     Lut.  802.     }  Sal.  187. 

So,  if  two  parceners  be  ladies,  and  one  dies,  the  other  being  heir  to  her 
sister,  shall  not  take  advantage ;  for  she  cannot  enter  for  a  moiety.  R.  per 
three  J.     Lut.  802.     1  Sal.  187. 

And  upon  forfeiture  for  treason,  the  lord  shall  take  advantage,  not  the 
king,  unless  by  the  express  words  of  an  act  of  parliament.  2  Vent.  39. 
Vide  ante,  (M  I.) 

If  a  copyholder  for  life  forfeits,  the  lord  shall  take  advantage,  not  he  in  re- 
wamder.  1  Rol.  500.  1.  45.  R.  9  Co.  107.  a.  M.  Podccr.  1  Sand.  151. 
R.  1  Mod.  200.     2  Mod.  33. 

Except  whea  the  remainder  is  to  commence  after  forfeiture,  tc.   R.  S 
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Jon.  189.  3  LcT.  94.  But  there  it  was  not  a  remainder  but  a  reversion. 
Pol.  620.     Vide  infra.     Vide  post,  (M  7.) 

Bat  if  a  surrender  be  to  A.  and  B.  and  the  heirs  of  A.,  but  B.  upon  three 
proclamations,  according  to  the  custom,  does  not  come  to  be  admitted, 
A.  shall  be  admitted  to  the  whole,  and  not  the  lord  to  a  moiety.  Dub* 
Yel.  1. 

So,  if  a  reversion  of  a  copyhold  be  granted  habend?  after  the  death,  sur« 
tenderfor  forfeiture  of  the  copyholder  for  life^  if  he  forfeits,  the  reversion- 
er shall  take  advantage,  and  not  the  lord.  R.  3  Lev.  94.  Pol.  621.  % 
JoQ.  189, 

So,  if  a  forfeiture  be  such,  that  it  determines  the  customary  estate,  the 
heir  shall  take  advantage  of  it ;  as  if  a  copyholder  makes  a  feoffinent,  o|r 
lease  for  life.     R.  Lut.  803. 

(M  7.)  When  a  presentment  is  not  necessary. 

If  a  copyholder  commits  a  forfeiture,  by  treason  or  felony,  after  attain* 
der,  the  lord  may  seize  without  presentment  by  the  homage.  R.  2  Vent. 
38.    2  Jon.  1 90. 

Or,  by  alienation.     Kit.  90.  b.     R.  Cro.  El.  499. 

Or,  by  waste.  Cont.  Kit.  90.  b.  Semb.  ace.  Latch,  227.  R.  Cro,  EL 
499. 

Or,  by  a  lease  without  licence.     R.  Jon.  249.  \ 

So,  the  lord  may  grant  a  copyhold  forfeited,  before  seizure ;  for  [*]ihe 
forfeiture  is  a  determination  of  the  will,  of  which  the  lord  may  take  advan* 
iage.     R.  1  Lev.  26. 

So,  a  grantee  habendum  after  forfeiture,  &c.  may  enter,  before  seizure, 
upon  an  attainder  of  the  copyholder.     Semb.  2  Jon.  169.     R.  3  Lev.  94. 

But  for  a  forfeiture  by  non-feasance,  the  lord  cannot  seize  without  a  pre- 
lentment  of  the  homage  ;  as  for  not  rendering  services,  or  suit  of  court, 
KiU  90.  b. 

Nor  for  any  personal  forfeiture.     R^  4  Leo,  241. 

(M  8.)  Dispensation ;  what  shall  be. 

If  the  lord  makes  an  admittance  to  the  copyholder,  after  a  forfeiture  com* 
mitted,  it  amounts  to  a  dispensation  ;  for  it  shall  be  taken  as  an  entry,  and  a 
new  grant.  R.  1  Lev.  26.  [Vide  3  Term  Rep.  171.  where  it  is  said  by 
Ld,  Kenyon,  that  the  word  ^^dispenses''  shews  that  he  does  not  make  a  new 
grant,  but  admits  the  tenant  to  be  in  of  his  old  title.] 

So,  if  he  accepts  rent  of  the  copyholder.  Per  Twisd.  1  Keb.  15.  Vid^ 
condition,  (P)  (/) 

So  if  a  copyholder  be  amerced  at  the  court  for  not  comiqg ;  it  will  be  a 
dispensation  of  the  forfeiture.     R.  1  Leo.  104. 

[So  if  after  a  forfeiture  committed,  which  may  be  wav^d,  the  lord  do'  any 
iolemn  acts  to  shew  that  he  waves  it,  as  if  he  admit  a  presentment  that  the 
tenant  forfeiting  died  seised,  and  require,  by  proclamation,  his  heir  to  comf 
in.    3  Term  Rep.  471.] 

[So  if  he  do  not  avfiil  himstslf  of  his  right  to  seize,  within  twenty  years. 
Semb.  stdqumr.     Id.  172.  273.] 


(0  !•  So  a  presentmAut  of  the  deaUi  of  a  copyholder,  and  a  proclamation  requiring  hin 
leir  to  come  in  and  be  admitted,  18  a  dispensation.     3  T.  R.  171,—* 2.  And  any  other  act3i 
Moallj  lolemn  will  amo«ai  to  a  dispensation.    Ibidt  ^ 
^  [*219] 
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Though  the  amerciament  be  not  estreated  or  levied.     1  Leo.  104. 

If  permissive  waste  be  repaired  before  entry,  it  prevents  the  seizure,  as 
forfeited.     R.  Powel,  Lut.  803. 

And  a  dispensation  by  him  who  is  the  rightful  lord,  tliough  he  be  only 
dominm  pro  tempore^  binds  him   in  reversion,   as  well  as  himself*     R.  I 

Lev.  26.  .        .  ^.  . 

But  an  admittance  after  a  forfeiture  by  a  disseisor,  is  not  a  dispensabon, 

as  to  him  who  has  the  right.     R.  1  Lev.  26. 

So  it  shall  be  no  dispensation,  if  the  lord  had  not  notice ;  as  if  he  aecepts 
rept  of  a  copyholder  after  waste  done,  without  notice  of  it,  he  may  after- 
wards enter  for  a  forfeiture*     R.  1  Rol.  475. 1.  50. 

So  if  the  lord  accepts  a  surrender  of  the  copyholder,  after  treason  com- 
mitted.    R.  2  Vent.  30. 

So  a  pardon  of  treason,   is  no  dispensation.     R.  3  Lev.  94.     R.  2  Jon.  . 

189. 

So  if  the  lord  accepts  a  surrender  of  a  copyhold  after  a  forfeiture  commit- 
ted, and  before  notice  of  it,  it  is  no  dispensation.     R.  Cro.  Car.  234. 

Yet  the  lord  ought  to  take  notice  of  a  forfeiture,  by  denial  of  suit  of  court. 
2  Vent.  39.  ^ 

Or  nqn-payment  of  rent.     D.  2  Vcpt.  39.  , 

[*](J()  COPYHOLD  J  WHEN  BOUND  BY  A   STATUTE. 

When  no  prejudice  ensues  to  the  lord  by  it,  copyholds  are  include  d  with- 
in the  general  words  in  any  statute,  viz.  lands,  tenements,  and  heredita- 
ments.    3  Lev.'  327.     R.  3  Co.  8.     D.  Cro.  Car.  43,  44.  Sav.  67. 

As  the  st.  of  Merton,  20  H.  3.  by  which  damages  are  given  to  the  wife  for 
being  deforced  of  her  dower,  when  her  husband  dies  seised,  extends  to  copy- 
holds.    Cro.  Car.  43.     Vide  ante,  (K  2.) 

So  the  st.  W.  2.  13  Ed.  1.  3.  which  gives  a  cut  in  vita  upon  alienation  by 
the  husband  of  the  land  of  his  wife.     Cro.  Car.  43.     3  Co.  9.  a.  Dal.  116. 

So  the  other  branch  of  W.  2,  3.  which  gives  receipt  to  the  wife,  upon  de- 
fault of  her  husband,  exteqds  to  the  default  of  the  husband  in  a  writ  of  right, 
IP  a  court-baron.     2  Inst.  343.     3  Co.  9.  a.     Cro.  Car.  43. 

So  the  st.  W.  2.  4.  which  gives  a  quod  ei  dtforceat  upon  a  recovery  by- 
default  against  tenant  for  life,  &c,     3  Co.  9*  a.     Cro.  Car.  43. 

Sp  the  st,  4  H.  7.  24.  whereby  a  fine,  with  proclamations  and  nop*cIaiia 
for  five  years,  bars  all  estates,  &c.  extends  to  a  customary  interest.  K.  0 
Co.  105,     1  Brow.  181,     2  Inst.  517. 

And  therefore,  if  the  lord  enfeoffs  a  copyholder  in  tail,  who  aAerwards 
levies  a  fine  sur  conusance,  &c.  the  issue  in  tail  is  barred.     R.  Cart.  23. 

But  if  the  lord  makes  a  bargain  and  sale  to  a  copyholder  for  life,  who  af- 
terwards levies  a  fine  sur  cont^ance^  &c.  and  five  years  pass,  he  in  remainder 
is  not  barred  by  the  st.  4  H.  7.  24.  for  the  remainder  was  not  divestpd.  R, 
9  Co.  J 06.     Vide  ante,  (L— M  5.) 

So  copyholder  for  three  lives  succesaive,  the  first  life  joins  with  the  lord 
in  a  fine  conie  ceo,  *ic.  of  the  copyhold  estate  j  it  docs  not  bar  the  second 
life.     R.  ?  Jon.  143.     Ray,  403.     Pol.  664. 

So  the  St.  31  II.  8.  13.  which  avoids  leases  for  lifq  made  by  religious 
persons  within  a  year  before,  ej^tcnds  to  copyliolds.'  R.  3  Co.  8.  Mo.  128* 
Sav.  60. 

So,  the  St.  32  H.  8.  9.  against  champerty  and  maintenance  in  the  purchase 
^ftUfes,  &c.     Per  Wray,  4  Co.  2G.  a.     Gro.  ^ar,  43.     2  Brown.  79. 
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And  the  at.  -33  H.  8.  34.  which  gives  to  a  graaiee  of  the  revereion,  the 
same  actions  and  entry  for  a  condition  broken,  as  the  grantor  might  have, 
extends  to  the  assignee  of  a  reversion  of  a  copyhold.  Cont.  R.  2  Cro.  505. 
YeL  223.  Per  Hob.  178.  Dub.  Cro.  Car.  25.  D.  Cro.  Car.  44.  but  R. 
ace.    3  Lev.  327.     Vide  ante,  (K  12.) 

So  the  St.  32  H.  8.  2.  of  limitations.     Mo.  411. 

So  the  St.  13  El.  20.y  which  restrains  long  leases  made  by  ecclesiastical 
persons.     3  Lev.  327. 

So  tlie  St.  27  £1.  4.,  which  restrains  fraudulent  conveyances.  3  Lev. 
327.     r Vide  Cowp.  7 1 0.  7 1 3,  7 1 4.] 

So  the  St.  1  Jac.  15.  &  21  Jac.  19.  against  bankrupts  ;  for  being  named 
l)y  the  St.  13  El.  7.  the  other  statutes,  made  in  aid  and  confirmation  of  this, 
extends  to  copyholds.     R.  Cro.  Car.  550.     Adm.  Cro.  Car.  568. 

[^]By  the  st.  1 3  El.  7.  commissioners  may  take  order  with  bankrupt'* 
lands,  &c.  as  well  customary  as  free,  &c.  And  by  deed  indented  and  in- 
rolled  make  sale  of  such  lands,  &c.  But  the  vendee  shall  not  enter,  nor 
take  the  profits  till  he  hath  agreed  with  the  lord  for  his  fine,  who  thereupon 
shall  admit  him. 

Bat  the  estate  of  a  copyholder  is  vested  in  the  bargainee  by  the  bargain 
and  sale.     Cro.  Car.  569.     Vide  ante,  (G  1.) 

And  he  shall  avoid  all  mesne  acts  between  the  sale  and  his  admittance  I 
as,  if  the  bankrupt  dies  after  sale,  and  before  admittance  of  the  vendee,  the 
wife  of  the  bankrupt  shall  not  have  her  dower.     R.  Cro.  Car.  569.  Vide 
ante,  (G  1.) 

So  the  St.  W.  2.  13  Ed.  1.  de  donis^  extends  to  copyholds.  R.  3  Co.  8. 
R.  9  Co.  105.  cont.  D.  cont.  Sav.  67.  Vide  ante,  (C  8.)  But  it  was  R. 
ace.  3  Lev.  327.  Cont.  1  Rol.  838.  1.  15.  Semb.  ace,  1  Lep.  175. 
Dub.  Cro.  El.  380.'    Adm.  1  Sid.  314. 

(O)  WHEN  NOT. 

But  when  a  statute  alters  the  service,  tenure,  custom,  or  interest  of  the 
land,  to  the  prejudice  of  the  lord,  the  general  words  of  the  statute  do  not 
extend  to  a  copyhold.     R.  3  Co.  9.  a.     D.  Cro.  Car.  44. 

And  therefore,  a  copyhold  is  not  extendible  upon  a  stat.  merchant  oi: 
staple  within  the  st.  of  Acton  Barnel,  1 1  Ed.  1 .  De  Mercat.  1 3  Ed.  1 .  Mo. 
94.  128. 

Nor  by  the  st.  W.  2.  13  Ed.  1.18.  which  gives  an  elegit.  R.  3  Co.  9. 
a.     Cro.  Car.r  44.     Sav.  67. 

So,  the  st.  of  Gloucester,  6  Ed.  1.  which  gives  summons  ad  warranii" 
zandum  npon  a  foreign  voucher,  does  not  extend  to  copyholds.  2  Inst. 
325.    • 

Nor  the  st.  23  H.  8.  5.  which  gives  authority  to  commissioners  of  seweA 
to  sell  lands.     Cal.  134,  5.  (Callis,  Seward's  edit.  1686.) 

Nor  the  st.  27  H.  8.  10.  which  transfers  the  possession  to  the  use  ;  for 
it  will  be  a  prejudice  to  the  lord  to  have  the  possession  transferred  by  the 
statute  without  the  allowance  of  the  lord.     D.  Cro.  Car.  44. 

Nor  the  clause  which  enables  to  make  a  jointure  of  lands. 

Nor  the  st.  31  II.  8.  1.  nor  the  st.  32  H.  8.  32.  which  compels  joint-ten« 
ants  and  tenants  in  common  to  make  partition.     Cro.  Car.  44. 

Nor  the  st.  32  H.  8.  28.  which  enables  tenants  in  tail,  and  husband  and 
wife,  to  Dtake  leases  for  twenty-one  years.     Cro.  Car.  44.     Dal.  116. 

I*for  the  St.  32  H.  8.  37.  which  gives  remedy  to  executors  or  administra- 
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tors  for  rent-arrear,  by  distress,  or  action  of  debt.  R*  Yel.  135.  Vide 
ante,  (K  12.) 

Nor  the  st.  29  EL  G.  which  gives  to  the  king  the  lands  of  recusants.  R. 
1  Leo.  98.     0\v.  37.     Di  Hard.  433. 

Nor  the  st.  31  El.  7.  which  prohibits  the  erection  of  cottages  without  four 
acres  of  land.     R.  1  Bui.  52. 

Nor  the  st.  12  Car.  2.  24.  which  enables  the  father  to  dispose  of  the 
guardianship  of  his  son.     R.  3  Lev.  395.     Lut.  1190.     Vide  ante,  (K  5.  ) 

[*](P)  COPYHOLDER,  HOW  IMPLEADED. 
(PI.)  In  the  lord's  court. 

A  copyholder  shall  not  implead,  nor  be  impleaded  for  his  tenements  bj 
the  king^s  writ.     Lit.  s.  76. 

And  therefore,  if  he  implead  another  for  his  tenements,  he  shall  have  a 
plaint  in  the  lord's  court,  and  make  protestation  to  sue  in  the  nature  of  aa 
assize  of  tiovel  disseisin,  of  an  assize  of  mortdancestor,  of  a  formtdon^  or 
other  action  at  common  law.     Lit.  s.  76.     F.  N.  B.  12.  B. 

So  in  nature  of  a  writ  of  right.     3  Leo.  99. 

And  if  an  erroneous  judgment  be  given,  a  copyholder  shall  not  have  a 
writ  of  false  judgment,  in  respect  of  the  baseness  of  his  estate ;  but  he  ought 
to  sue  to  the  lord  by  petition.  Co.  L.  60.  a.  F.  N.  B.  12.  B.  D.  4  Co. 
30.  b.     Ca.  Pari.  67.     Mo.  69. 

So  if  he  be  distrained  for  more  customs  or  services  than  he  ought,  he 
shall  not  have  a  monsiravtrunt.     F.  N.  B.  14.  D.  16.  E. 

So  if  a  copyholder  surrenders  to  A.  upon  trust,  and  the  trust  be  not  per- 
formed ;  he  may  sue  to  the  lord  by  petition,  and  compel  performance  of  the 
trust.     R.  1  l^eo.  2. 

And  if  the  lord  decrees  a  surrender  to  A.,  and  the  party  refuses,  the  .lord 
may  seize,  and  admit  A.     R.  1  Leo.  2. 

(P  2.)  In  chancery. 

But  if  the  lord  refuses  admittance  to  the  heir  or  surrenderee,  the  copy-* 
holder  may  sue  in  chancery,  and  shall  be  there  relieved.  2  Cro.  368* 
Vide  ante,  (G  10.) 

So  if  the  lord  ousts  his  tenant  without  cause. 

So  if  he  ousts  his  copyholder  for  an  involuntary  forfeiture.  Ca.  Cb.  96. 
Vide  ante,  (M  3.) 

So  if  he  demands  an  excessive  fine.     Ch.  R.  464. 

Or  more  services  than  he  ought. 

So  if  the  lord  refuses  to  hold  a  court  to  do  right  to  his  copyholder.  Adm. 
€a.  Pari.  67.     Vide  ante,  (C  9.) 

Or  refuses  to  do  right,  upon  a  petition  to  him  after  an  erroneous  judg** 
jncnt.     Adm.  Ca.  Pari.  67.     4  Co.  30.  b.     [Vid.  1  P.  W.  330.] 

Or  refuses  to  grant  licence  to  make  leases. 

So  if  a  copyhold  he-surrendered  to  B.  for  payment  of  an  annuity,  or  other 
trust,  chancery  will  compel  the  performance. 

So  if  an  erroneous  judgment  be  in  a  customary  court,  in  an  action  in  the 
nature  of  a/orme  Jon;  chancery  upon  a  bill  in  the  nature  of  false  judgment 
will  reverse  it.     R.  1  Rol.  373.  1,  45.     Lane,  98. 

So  the  exvheciuer ;  ifit  be  in  the  king's  manor.  R.  1  ]Jol.  589, 1.  2#* 
Lane,  98, 
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So  chancery  will  ascertaiD  the  customs  of  a  manor  between  the  lord  and 
his  tenants. 

And  ascertain  the  limits  of  copjhold  and  freehold  tenements,  which  are 
confased* 

So  chancery  will  relieve  against  a  defective  surrender.  Ca.  Ch*  17K 
Vide  ante,  (F  10.) 

If  the  surrender  be  not  presented.     Ca.  Ch.  171. 

If  a  copyhold  is  agreed  to  be  enfranchised,  and  the  freehold  is  convey- 
ed [*]to  a  trustee  without  a  surrender  of  the  copyhold  to  hinu  R.  1  Ver« 
392. 

If  a  surrender  be  made  into  the  hands  of  one,  and  not  of  two  copyholders. 
3Ver.  164. 

So  if  a  surrender  be  refused.     2  Ver.  585. 

So  a  devise  or  settlement  of  a  trust  of  a  copyhold  shall  be  good  without  a 
larrender.     2  Ver.  585.  704. 

So  chancery  will  supply  the  default  of  a  surrender  to  the  use  of  a  will, 
when  the  rolls  are  lost,  and  long  possession  has  been  under  the  will.  R.  ^ 
Ca.  Ch.  151.     1  Ver.  195.     Vide  Chancery,  (2  V.) 

So  in  favour  of  a  purchaser.     2  Ver.  1 63. 

Or  for  the  provision  of  a  younger  son  or  daughter.     1  Sal.  187. 

Though  he  has  some  other  maintenance.     Ibid. 

Otherwise,  if  the  eldest  son  be  thereby  disinherited.     Ibid. 

Or  it  was  for  the  provision  of  a  grandson.  R.  in  Pari.  1  Sal.  187.  ^ 
Ver.  625.     (Vide  IP.  W.6K) 

Or  for  the  provision  of  a  nephew.     R.  2  Ver.  625. 

So  it  will  supply  it  for  the  heir,  when  the  copyhold  was  gavelkind,  and 
cbaiged  with  legacies  to  the  younger  children.     R.  2  Ven  165. 

Bat  chancery  will  not  relieve  the  lord  of  a  manor,  after  a  sale  of  the  ma- 
nor, for  rents  or  fines  due  before  the  sale.     R.  1  Rol.  374*  1.  45. 

Nor  will  compel  the  lord  of  a  manor  to  receive  a  petition  to  reverse  a 
common  recovery.     R.  Ca.  Pari.  68. 

Vide  Chancery,  (2  V.) 

(P  3.)  At  common  law. 

So,  a  copyholder  shall  have  trespass  by  the  common  law,  for  a  trespass 
lone  upon  his  copyhold.     Per  Danby,  7  Ed.  4.  19.  a.     2  H.  4.  12.  a. 

And  shall  have  it  against  his  lord,,  if  he  enters  upon  him  without  cause* 
Per  Danby,  7  Ed.  4.  19.     Per  Brian,  21  Ed.  4.  80.     Co.  L.  60.  b. 

Or,  if  he  cuts  down  trees,  not  being  timber.     R.  1  Leo.  272. 

So  an  action  upon  the  case  lies  against  the  lord,  if  he  cuts  down  timber^ 
when  by  the  custom  it  belongs  to  the  copyholder.     Vide  ante,  (K  7.) 

So  the  lessee  of  a  copyholder  shall  maintain  an  ejectment  at  common  law> 
R.  4  Co.  26«  Melwicb.  D.  Mo.  128.  272.  R.  Mo.  539.. 569.  Per  three 
J-  cont.  Cro.  El.  483.  717.  R.  ace.  Cro.  El.  224.  1  Leo.  328.  Cro.  El. 
535. 

Otherwise,  if  the  lessee  has  not  a  rightful  estate ;  as,  if  the  lease  be  for  sev«- 
eraJ  years  without  licence,  he  shall  not  have  an  ejectment  against  the  lordr 
D.  Lit.  234. 

Nor  against  a  stranger.     Dub.  Lit.  234. 

So,  if  a  man  ousts  a  copyholder  of  a  manor  in  the  king^s  hands,  he  cannot 
oiaiiitainan  ejectment.     R.  3  Leo.  221. 

So  a  copyholder  cannot  maintain  ejectment  upon  the  demise  of  the  lord  by 
copy.    Cro.  El.  224.     1  Leo.  328. 
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So,  if  a  replevin  be  upon  a  distress  for  rent  of  a  copyhold,  the  defendant 
may  avow  for  it  in  the  king's  court.     R.  Cro.  EL  524. 

So,  an  ejectione  custodia  lies  for  a  guardian,  appointed  by  the  lord  of  the 
manor  according  to  the  custom  ;  for  he  does  not  claim  by  copy,  but  baa  an 
interest  at  common  law.     R.  Cro.  El.  224.     1  Leo.  328. 

[*](P4.)  Pleading  of  copyhold. 

If  a  man  entitles  himself  to  a  copyhold,  he  ou^ht  in  pleading  to  shew  a 
grant  by  the  lord  to  him.     Cro.  Car.  190.     Vide  rieader,  (E  19.) 

So,  If  he  entitles  himself  under  A.,  he  ought  to  shew  a  grant  to  A.  R.  2 
Cro.  103.     R.  Cro.  Car.  190. 

But  it  is  only  form,  and  aided  upon  a  general  demurrer.  Per  three  J. 
Cro.  Car.  190.     Semb.  cont.  2  Cro.  103. 

And  if  he  entitles  himself  to  the  reversion  after  the  death  of  A.,  it  is  suf- 
ficient to  shew  a  grant  of  the  reversion,  without  shewing  a  grant  of  the  es- 
tate to  A.     R.  2  Cro.   52. 

It  is  not  suflicient  to  plead  that  the  tenements  are  granted  by  copy,  with- 
out saying,  ad  ro/un/a/em  Jommi.  Lut.  1166.  1171.  R.  Lut.  126.  Semb. 
Cro.  Car.  229. 

[Copyhold  must  be  stated,  or  found,  or  pleaded  to  have  been  demisable 
by  copy  of  court-roll  time  out  of  mind,  or  it  will  not  be  adjudged  copyhold. 
2  Wils.  125.] 

So  he  cannot  plead,  that  they  are  copyhold,  and  descendible  to  the  heir ; 
fbr  that  is  a  contradiction.     R.  upon  a  special  demurrer,  Lut.  1328. 

That  A.  was  seised  in  fee  secundum  consuetudintm  manerii,  without  say- 
ing by  copy  or  the  Hke.     R.  3  Bui.  230. 

But  the  omission  of,  ad  voluniatem  dominiy  shall  be  aided  after  verdict. 
R.  1  Sal.  365.(m) 

So  it  is  not  sufficient  to  plead,  that  the  land  is  demisable  time  whereof, 
&c.  without  saying  in  fee,  or  for  life,  &c.     Sav.  131. 

That  the  copyhold  was  granted  by  the  steward,  without  naming  him. 
Sav.  131. 

The  form  of  pleading  an  admittance  to  a  copyhold.  Vide  Co.  Ent. 
575.  b. 

Of  a  surrender  and  admittance  thereupon.     Co.  Ent.  645.  d. 

Of  a  surrender  by  an  husband  and  wife.     3  Lev.  147.     Co.  Ent.  576.  b. 

Of  a  surrender  to  the  use  of  a  will.     Lut.  759.  794. 

To  two  tenants.     3  Lev.  128.     Co.  Ent.  575.  b. 

By  attorney.     Lot.  760. 

To  the  lord  out  of  the  manor.  Lut.  677. 

Of  a. grant  and  admittance  to  a  reversion.     Co.  Ent.  184,  185. 

If  a  copyholder  claims  common,  or  other  profit,  in  alieno  solo^  be  ougM  to 

Srescribe  in  the  name  of  the  lord.  R,  4  Co.  31.  b.  Foistonr     Cro.  £1.  390. 
lo.  461.     Lut.  1327.     1  Sal.  170. 

But  if  he  claims  it  within  the  manor,  he  ought  to  allege  it  by  way  of  a 

custom  ;.  for  he  cannot  prescribe  in  himself,  for  the  baseness  of  bis  estate. 

R.  4  Co.  31.  b.     Cro.  El.  390.     Mo.  461.     Lut.  1326.     R.  6  Co*  60.  b. 

And  therefore,  if  he  alleges  a  custom  within  his  manor,  qiiod  quUibei  te^ 


(m)  Copyholda  cannot  be  stdted  to  be  held  of  the  manor  to  which  they  belong  ;  for  tliey 
ate  parcel  of  such  manor ;  and  a  thin^  cannot  be  held  of  that  whereof  it  is  a  part.     Ld.   Bd. 

[*217]. 
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nens  euMiamar*  of  aach  ate&emeDt  shall  haye  common  of  estovers  in  another 
manor,  it  is  bad.     R.  Dy«  363*  b«     4  Co*  31.  b. 

£*]But  if  a  copyholder  pleads  a  lease,  it  is  not  necessary  to  plead  a  cui- 
tom ;  for  it  shall  be  intenaed  pursuant  to  the  custom,  if  the  contrary  be  not 
shown  on  the  other  side*     D«  1  Leo.  100. 
I         So  he  may  plead  a  demise  for  a  year,  without  a  licence.     Co.  Ent.  576. 

a.     Win.  Ent.  998. 
!         But  a  demise  for  several  years  shall  be  pleaded  with  a  licence.     Co.  Ent. 
1       I8d.  a. 

^         If  a  copyholder  alleges  a  custom,  it  is  more  proper  to  say  positiyelyj 
^wd  infra  mamfium  talis  habet^  cansuetudoj  &C.     Semb.  Lut.  1 1 68,  9. 

Yet  it  is  sufficient  to  say,  eo  quod  sectmdum  c(m$uetudinemf  &c.  R.  Lut* 
U90. 

Or,  quod  cum  per  eomuetudinem  manerti  habere  debeai*     R.  1  Sal.  365* 

after  a  Terdict. 

If  a  copyholder  alleges  a  custom  within  the  manor  for  common,  &c.  it  is 

I.      not  necessary  to  say,  what  estate  they  have  in  their  tenements ;  for  be  it  for 

Kfe,  for  years,  or  in  fee,  the  common,  &c.  belongs  to  them  for  the  time.     R» 

9  Sannd.  336. 

So,  it  is  not  necessary  to  say,  that  the  common  belongs  ad  slatum  customa" 
rium;  for,  ad  ienemenia  sua  jnroedicta  «pecton<,  is  sufficient.     R.  1  Sal.  369. 

(Q)  MANOR. 

(Ql.)  What  shall  be. 

All  copyholds,  regularly,  are  parcel  of  a  manor.    Vide  ante,  (B  2.^ 

A  manor  commenced,  where  the  king  granted  lands  with  jurisdiction  to 
another,  who  before  the  st.  quia  emptores  terrarum  granted  parcel  of  them 
toothers,  to  hold  of  him  by  certain  services.     Oo.  L.  58. 

Every  manor  consists  of  demesnes  and  services. 
[  [To  constitute  a  manor  it  is  necessary  not  only  that  there  should  be  two 

.       freeholders  within  the  manor,  but  two  freeholders  holding  of  the  manor  sub- 
.       ject  to  escheats.     3  T.  R.  447.] 

^         [To  constitute  a  court^baron,  it  must  be  holden  before  two  freeholders  at 
least     4  T.  R.  443.     Infra,  (Q  5.)] 

If  parceners  make  partition  of  a  manor,  and  parcel  of  the  demesnes  and 
services  are  allotted  to  one,  and  parcel  to  the  other  ;  each  has  a  manor.  2 
RoLl33.  1.  15. 

And  if,  by  descent,  the  part  of  one  comes  to  the  other,  it  shall  be  one 
manor  again.     3  Rol.  122.  1.  25. 

So,  if  a  manor  extends  to  A.  and  B.,  and  he  grants  the  demesnes  and  ser- 
vices in  A.  The  grantee  has  a  manor,  and  the  grantor  has  anothermanor 
in  B,  Per  two  J.  Cro.  El.  19.  Per  two  J.  Periam  cont.  Cro.  El.  39. 
Ow.  138. 

So,  a  manor  may  be  parcel  of  another  manor,  and  held  of  it.     1  Bui.  54. 

So,  it  may  be  held  of  another,  by  copy.     Vide  ante,  (C  1.) 

[*](Q  2.)  What  is  parcel  of  a  manor.  («) 

The  demesnes  are  parcel  of  a  manor. 
So,  rents  and  services.     2  Rol.  120. 


(n)  None  other  than  copyhold  landa  can  be  parcel  of  a  manor.    Ld.  R.  1225. 
Voi;.  in,  27  [*218]  f219] 
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$o,  a  rent-seclc  may  be  parcel  of  a  manor  ;  for  it  maj  have  a  lawful  com 
mencement,  by  release  from  the  lord  to  the  tenant,  reserving  the  rent,  or 
by  turcbase  of  the  tenancy  by  the  lord  paramount.     2  Rol.  1 20. 1.  25. 

So,  rent  for  owelty  of  partition.     2  Rol.  1 20. 1.  30. 

If  a  man  makes  a  gift  in  tail,  or  a  lease  for  life  or  years,  of  part  of  the 
demesnes  of  a  manor,  the  reversion  continues  parcel  of  the  manor.  Co.  L. 
324.  b^     Win.  46.  R.  Cro.  Car.  308. 

So,  if  he  leases  all  the  demesnes  for  life,  or  years,  rendering  rent ;  the  re- 
version is  parcel  of  the  manor.     2  Rol.  120.  1.  50. 

So,  if  he  grants  an  advowson,  &c.  for  life ;  the  reversion  continues  par- 
cel of  the  manor.     2  Rol.  121.  1.  2. 

If  husband  and  wife  join  in  a  lease  for  life  of  part  of  the  wife's  manor, 
the  reversion  continues  parcel,  for  the  wife's  joining  prevents  a  discontiiia- 
ance.     2  Rol.  120. 1.45.  ^         ©t 

If  a  bishop  makes  a  lease  for  life,  not  warranted  by  statute  ;  &e  rever- 
«on  IS  parcel  of  the  manor,  for  the  lease  makes  no  discontinuance.  R.  2 
Rol.  121. 1.  25. 

So,  if  th^  lord  leases  the  whole  manor  for  years,  except  one  acre  ;  this 
IS  parcel  of  the  manor.  Co.  L.  325.  a.  R.  5  Co.  11.  b.  Cro.  El.  522. 
Dub.  Pi.  Com.  104. 

So,  if  he  leases  an  acre  for  years,  and  afterwards  leases  the  whole  maoor 
for  several  years  ;  this  acre  passes  as  parcel  without  attornment  of  the  les- 
see.    2  Rol.  12K1.  15. 

So  if  parceners  continue  a  residue  of  the  manor  in  parcenary,  but  divide 
part  of  the  demesnes  ;  they  continue  parcel  of  the  manor.    Sav.  113. 

(Q  S.)  What  is  not  a  manor. 

But  a  manor'  cannot  begin  at  this  day.     2  Rol.  120.  1.  10.     Cro.  El.  39. 

And  therefore,  if  a  man  makes  gifts  in  tail,  &c.  rendering  rent,  and  suit 
at  court.  It  shall  not  be  a  manor ;  for  he  cannot  make  a  court,  though  the 
tenure  is  good.     2  Rol.  1 20. 1.15-  '  © 

If  the  king  grants,  rendering  rent,  teyiend.  of  his  manor  of  G.,  the  ser- 
vices are  not  parcel  of  his  manor.     Cro.  Ei.  39. 

(Q  4.)  What  is  a  severance  of  a  manor. 

So,  land  held  in  fee  of  a  manor  is  not  parcel  of  a  manor,  but  the  rent  and 
services  only.    2  Rol.  120.  C. 

So,  an  annuity  cannot  be  parcel  of  a  manor.     2  Rol.  120.  1.  20. 
Nor  a  rent-charge.     Cro.  El.  150.  b. 

^S''i?t!^''*™^''^^^f'^*'",^^^^^  ^*^«  manor  for  life,  saving  one 

m.nnr     rr*°ir^o'^^  '^'^"'^^  ^'^^""^^  ^^^«  not  remain  parcel  of  the 
manor.     Cro.  El.  325.  a.     5  Co.  1Kb. 

niSforil*"^  leases  the  manor  for  life,  except  the  advowson,  &c.  it  is  not 
parcel  of  the  manor.     2  Roh  121 . 1.  5.     5  Co.  1 1 .  b.  (o) 

rJnL      J    f?"*  ^"^'^'^^  '^''^^  of  «^e  wife's  manor  make  a  lease  of  part 

f^mthel'an^^^^^^^^^  To""^^"  ^^  ''''  ^^^^^^'  ''  -'"  ^  ^^"^^ 

So,  if  tenant  in  tail  makes  a  lease  for  life  of  a  tenement,  part  of  his  manor, 

sever,  from  th.  uxmw!^a  ^.t  "ss!  '         "'**"'  *^"^ ""  P»«"«»"  »f  ">e  t«D.Dt  in  fee, 
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DOtwamnted  by  the  statute ;  it  is  severed  from  the  manor,  (of  it  makes  a 
dxflContiooaDce.     R.  S  Roh  12U  L  35.*   Win.  46. 

If  there  be  a  partition,  and  one  has  the  demesnes  of  the  manor,  and  the 
ofiier  the  services,  the  demesnes  are  severed  from  the  manor.     Sav.  113* 

Or,  where  one  has  the  manor,  the  other  an  advowson,  vilfein,  ^c.  these 
are  severed.     Ibid. 

So,  if  the  wife  of  the  lord  of  the  manor  demands,  and  recovers  doWer,  bt 
the  name  of  the  third  part  of  ^0/.  messuage  tot.  acr^  terr.  4^c.  she  shall  not 
bave  anjmanor.     Ow.  4. 

Tboagh  the  sheriff  delivers  to  her  seisin  of  the  third  part  of  the  demesnes 
and  services ;  for  as  to  the  services,  it  is  void.     R.  Ow.  4. 

So,  if  there  be  an  extent  ottot.  acr.  terr.  ^c*  neither  the  manor,  nor  ant 
tUng  appendant  passes*     Ow.  4. 

If  an  advowson,  acre  of  land,  &c.  be  severed  from  the  manor,  though  the^ 
be  regranted,  they  shall  never  afterwards  be  appendant*  2  A{od.  2.  Vide 
App^dant  and  Appurtenant,  (D). 

(Q5.)  Manor,  how  destroyed. 

If  all  the  freeholds  escheat  to  the  lord,  the  manor  is  extinct ;  for  there 
cannot  be  a  manor,  without  a  court-baron,  nor  a  court  without  two  suitors 
at  least     2  Rol.  133.  1.  2.  5.     4  T.  R.  443. 

Soy  if  the  lord  purchase  all  of  them  in  fee.     2  Rol.  122.  h  2, 

So,  if  all  the  servants  arc  extinct,  the  manor  fails.     YeL  191. 

So,  if  a  manor' descends  to  parceners,  and  upon  petition  all  the  demesnes 
are  allotted  Co  one,  and  all  the  services  to  the  other  ;  the  manor  is  gone*  3 
Bol.  122. 1. 10.    Per  three  J.  1  Leo^  204. 

(Q  6.)  How  revived* 

But  where  the  severance  which  destroys  a  manor  is  by  act  of  the  law,  it 
may  be  revived :  as,  if  the  demesnes  are  allotted  to  one  parcener,  and  ^e 
lerviees  to  the  other,  and  one  dies  without  issue,  whereby  her  part  descends 
fta  her  sister,  4he  manor  shall  be  revived.    2  RoK  122. 1.  10.*  2d.     1  Leo. 

204. 

(Q  7.)  How  it  shall  be  pleaded. 

If  a  oian  pleads,  that  he  or  another  is  seised  of  a  manor,  he  ought  to  al« 
hge  the  name  of  the  manor,  and  it  is  not  sufficient  to  say,  that  he  was  seised 
<Ma manor  in  such  a  parish.     R.  2  Lev.  1 78, 

(Rl.)  COURT-BARON. 

To  every  manor  a  court-baron  is  incident.     Co.  L.  58# 

And  therefore  in  a  quo  warranto  for  holding  a  court-baron,  it  is  sufficient 
to  plead,  that  he  has  a  manor.     I  Bui.  54.     2  Cro.  260. 

[•"I  And  if  he  pleads  that  he  has  a  manor,  he  ought  not  to  prescribe  for 
holding  a  court-baron.     R.  Noy,  20. 

So,  if  he  grants  a  manor,  the  court-baron  passes  as  incident. 

Though  he  accepts  all  courts ;  for  the  exception  is  void,  unless  in  the  case 
of  the  king.     R.  Mo.  870. 

And  the  profits  of  courts  may  be  excepted  by  a  common  person.     Ibid. 

So,  if  the  court  of  manor  prescribes  for  suit  bis  in  annOy  it  may  be  a  court- 
baron*     SaU  604* 
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Bat  there  cannot  be  a  Goiirt-baron  vithoat  freeholders.     Co.  L«  l»8«  a. 
[Willcs,  614.] 

[Such  freeho14  tenants  cannot  be  created  at  this  day*  Ibid*} 
If  the  lord  now  convey  part  of  the  demesnes  of  the  manor  to  A.  anci  his 
Heirs,  and  other  part  to  B.  and  his  heirs,  to  hold  as  of  his  manor  by  fealty 
and  suit  of  court,  and  then  hold  a  court  before  those  two  tenants  as  free-ten- 
ants, the  court  is  ipiproperly  holden,  and  any  amercement  at  t^at  court  is 
consequently  bad.     Ibid.] 

And  therefore,  where  a  manor  is  granted  by  copy,  it  may  have  a  custodi'- 
ary  court,  but  shall  not  have  a  court-baron*    H«  ^  Cro.  260*     Yeh  1 90.  (p) 

(R  2.)  Customary  court. 

So,  a  ipanor  has  a  customary  court,  as  well  as  a  court-baron.  Co*  L. 
»B.  a. 

And  this  concerns  the  copyhold  tenants  only.     Ibid. 

And  may  be  held  without  freeholders.     Ibid. 

If  a  ipanor  has  a  court  of  a  double  nature,  viz.  customary  and  court-bar* 
on,  the  proceedings  of  both  may  be  entered  in  the  same  roll.     Ibid. 

But  there  cannot  be  a  customary  court  without  copyholders.     Ibid. 

.    (R  S.)  Who  shall  be  judge. 

In  a  court-baron  the  freeholders  are  the  judges.  Co.  L.  58.  a.  r4  T.  R. 
484.] 

Thou^  it  be  upon  a  writ  of  right  patent,  directed  to  the  lord,  or  his  bail- 
ifis  quod  rectvm  teneant.     R.  Mo.  1. 

But  in  the  customary  court  the  lord  or  his  steward  is  the  ju^e.  Co.  L. 
58.  a. 

(R  4.)  In  what  place  it  shall  be  held. 

The  court-haron  ought  to  be  held  within  the  manor,  otherwise  it  will  be 
void.     Co.  L.  58.  a. 

But,  by  custom,  the  lord  may  hold  a  court,  within  one  manor,  for  several 

manors.     Co.  L.  58.  a.     Cro.  Car.  367. 
So,  a  surrender  may  he  made  out  of  the  manor.     Vide  ante,  (F  2,  &c.) 
So,  an  admittance  by  the  lord  himself,  though  not  by  the  steward.     Vide 

ante,  (G  7.) 

So,  a  court  may  bq  held  in  the  night,  jopi*  occasum  salts.     R.  Mo.  68. 

[♦](R  6.)  Steward.— How  retained. 

A  steward  ought  to  be  Ji'delisj  discretus,  &c.  Fleta,  lib.  2.  cap.  66,  Co. 
L.  6].b.  ^ 

And  may  be  retained  by  deed,  or  by  parol.     Co.  L.  61.  b.  R.  Dy.  248,  n, 
A  retainer  by  parol  may  be  for  a  court-leet,  as  well  as  for  a  court-baron. 
Cq.  L.  61.h. 

A  retainer*  by  parol  continues  till  it  be  dischai^ed.     Ibid. 

A  steward  may  make  a  deputy. 

And  a  grant  to  an  infant  to  be  steward  per  st,  vd  depntaU,  will  be  eood. 
Coot.  Co.  EI.  3.  b.  Cro.  El.  637.  R.  ace.  Cro.  Car.  279.  Jon.  31 O* 
R.2Jop.l26.     Vide  Enfant,  (C  1 0     Vid^  Officer,  (B  3.)     ^-   /°^- ^*"- 


t5S  isTTd  *4lS  *  «*"'*-^"^"'  ^^*^  »«»t  ^«.t^o  free  .uitor.,  at  the  lea-t,  prewnt.    4 
f*532] 


9^  a  grant  to  xeTertion  shall  be  good.    R.  3  Jon.  196, 
Chr,  a  grant  .to  two.     R.  2  Jon.  1 27. 
Qr,  a  grant  for  jears,  if  the  grantee  so  loi^  live.     Ibid* 
So,  a  grant  of  a  atewardabip  of  courts  leet  and  baron  shall  be  good  for  the 
coart-baron ;  though  it  would  not  for  the  leet.     R.  3  Jon.  126^  2  Lev.  245* 
Who  is  a  sufficient  steward  to  make  a  grant,  &c.     Vide  ante,  (C  5.) 

(R  6.)  The  duty  of  the  steward. 

A  steward  may  make  a  grant  or  admittance,  or  take  ^  surrender  of  copy- 
hoidfl.    Vide  ante,  (C  5.—F  3.— G  6,  7.)  (y) 


(R  7.)  The  form  of  holding  the  court.^— Precept  for  it. 

The  usual  method  of  holding  a  court-baron  or  leet  is,  that  the  steward 
laakes  a  precept  to  give  reasonable  warning  of  the  court.     Kit.  6.  a. 

Warning  for  fifteen  days  is  best,  which  is  the  comqion  time  between  the 
tttU  and  return  of  a  writ  in  C.  B.     Kit.  6.  a. 

But  six  or  seyen  days  is  sufficient.     Ibid. 

A  precept  to  warn  a  court.  A.  B.  seneschallus  ballivo  manerii  pradicti 
Mlictem.  TVn  pracipio  et  pariter  tnando  quad  diligenUr  pramonire  facias 
■  visim  franc»  ptte*  cum  curia  harorim  ibidem  Unend.  trga  diem  Jovisj  vide- 
■^  licet,  l^diem  Uctobris  prox.  futur^  post  datum  prcesent^  et  habeas  ibi  hoc. 
pracept^  et  qualitery  4rc*  Dat.  sub  sigillo  meo  1^  die  hujus  mensis  Octo* 
htis  anno  regnif  &c. 

(R  8.)  Style  of  the  court. 

Tbe  style  of  the  court  contains  ihe  time  and  place,  and  before  what  stew- 
ariitisheld.     Kit.  6.  b.  53.  b. 

The  style  of  a  court.  Visus  franc,  pies,  cum  curia  baron.  J.  B.  mili" 
iii  domini  manerii  prcsdicf.  ibidem  tent,  die  Jovis,  videlicet,  13^  die  Octo* 
W»  anno  regni^  ^c.  fidei  defensores,  4^c.  19**  coram  A.  B.  arm*  senes^ 
ckallo  ibidttn* 

[*](R9.)  Proclamation. 

After  the  style  of  the  court  is  entered,  the  steward  causes  the  bailiff  te 
Bike  proclamation,  by  O  yes.     Kit.  6.  b.  53. 

None  can  make  proclamation,  but  by  authority  of  the  king,  or  by  cus- 
torn.    Kit.  6.b. 

At  tbe  adjournment  of  a  term,  or  other  matter  for  the  king,  three  proc- 
hmations  shall  be  made  at  the  beginning.     Ibid.  ,. 

Aad,  therefore,  at  the  beginning  of  a  court-leet,  which  is  the  king^s  court, 
ii^e  O  yes  shall  be  made.     Ibid. 

At  tbe  beginning  of  a  court-baron  but  one.     Ibid. 

(R  10.)  Essoigns,  &c. 

After  proclamation  made,  the  suitors  or  resiants  shall  be  called.  Kit. 
6-  b.  53.  b« 

Then  proclamation  shall  be  made  de  novo,  and  aftervt^ards   the  steward 

^11  say,  if  any  one  will  be  essoigned  or  enter  plaint,  let  him  come  in. 
Kit.  7.  a.  53.  b. 

And  he  may  be  essoigned  by  attorney.     1  Leo.  104. 

(9)  Steward  t«  rsceire  stamp  doty,  and  deliver  inrrender  within  a  year.  9  G.  1.  c.  39. 
^  ^f-^2.  As  to  his  fees,  Tide  supra. 
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(R  IL)  Enquest 

After  essoigns  and  plaints  entered,  the  enquest  shall  be  impannelied  and 
sworn.     Kit,  7.  a.  53*  b. 

(R  12-)  Charge. 

After  the  enquest  sworn,  and  the  proclamation  de  novoy  the  steward  gives 
a  charge  to  the  enquest.     Kit.  7.  b.  53.  b. 

The  charge  admonishes  them  to  present  suitors  who  make  default  in  do- 
ing suit.     Vide  Kit.  54.  b. 

2.  The  death  of  everj  tenant,  and  who  is  heir,  and  what  profit  accrues 
to  the  lord  by  his  death,  viz.  rehef,  heriot,  &c.     Vide  Kit.  55.  a. 

3.  Forfeiture  of  any  tenant  by  alienation,  waste,  &c.     Ibid. 

4.  Substraction  of  lands  or  services  from  the  lord.     Vide  Kit.  55.  b. 

5.  Incroachment  or  trespass  in  his  demesnes  or  waste.     Vide  Kit.  57.  a. 
M.  Inclosure  or  surcharge,  &c.  of  common.     Vide  Kit.  57.  b. 

Vide  Kit.  54,  b.  &c. 

(R  13.)  Jurisdiction.«-In  actions  personal.    When  allowed. 

A  court-baron  may  hold  plea  of  actions  personal,  where  the  debt  or  dam- 
ages are  under  40«.     Noy,  20.     Vide  Kit.  74.  b. 

As  in  debt.     Vide  Kit.  74.  a. 

So  in  debt  upon  bond  tinder  40^.     Vide  Kit.  75.  a. 

So  in  an  action  upon  the  case  under  40$*    Vide  Kit.  76.  a« 

So  in  detinue  of  goods.     Vide  Kit.  74.  b. 

So  in  trespass,  without  vi  ^  armisj  under  40«.  .  Vide  Kit.  74.  a. 

So  an  action  lies  there  by  the  lord  himself;  for  the  suitors  are  the  judges. 
Vide  Kit.  74.  a. 

So  by  a  stranger  who  comes  into  the  manor.     Vide  Kit.  74.  b. 

[*](R14.)  When  not. 

But  a  court-baron  cannot  hold  plea  of  common  right  abovef  40«.  Vide 
County,  (C  8.) 

And  if  it  does  by  prescription,  it  is  not  properly  a  court-baron^  but  a 
court  of  record,  and  error  wiJl  lie  upon  a  judgment  there*    Noy,  20* 

So  it  cannot  divide  a  debt  into  several  plaints,  each  under  40^*  Vide 
Kit.  74.  a. 

So  trespass  does  not  lie  there  vi  tt  armis.     Vide  Kit.  74.  b.  75.  b* 

Nor  trespass  hy  jus  tides  ^  for  it  cannot  be  directed  to  the  steward.  Vide 
Kit.  74.  b. 

So  in  trespass  without  t7t  ei  armisy  if  the  defendant  pleads  freehold,  the 
court  cannot  proceed.     Vide  Kit.  74.  a. 

Or  if  he  pleads  that  the  plaintiff  is  bis  villein.     Ibid. 

So  account  does  not  lie  in  a  court-baron.     Vide  Kit.  74.  b. 

Nor  detinue  of  charters.     Vide  Kit.  74.  a.  75.  b. 

Nor  replevin,  except  where  the  lord  claims  it  by  charter  or  prescription^ 
Kit.  74.  b. 

Nor  waste.    Vide  Kit.  76.  a. 

Nor  ejectment  of  ward.     Ibid. 

Nor  ejectione  Jirma*     I  bid. 

Nor  assize.     Ibid. 
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Nor  quart  impedit^  or  other  mixt  action*     Ibid« 

Nor  an  action  upon  any  statute*     Ibid. 

If  an  action  be  sued  in  a  court-baron,  in  which  it  has  ao  jurisdiction,  prO" 
faibition  may  be  sued.     Vide  Kit.  74.  a.  75.  a. 

So,  if  a  plea  be  pleaded  which  ousts  the  jurisdiction  there*  Vide  Kit. 
•75.  a. 

So,  if  the  defendant  pleads,  that  the  cause  of  action  did  not  arise  within  the 
JQrisdiction,  and  the  plea  is  disallowed,  upon  affidavit  a  prohibition  shall  go. 
Vide  Kit.  74,  75,  &c. 

So  to  trespass  vi  ^  armis,  a  supersedeas  may  be  granted.  Vide  Kit.  75.  b. 

So,  if  it  has  no  jurisdiction,  the  proceeding  there  is  void,  and  trespass  Ues. 
Ibid. 

(R 15.)  In  actions  for  land  fireehold. 

So  in  a  court-baron  a  writ  of  right  patent  may  be  sued,  directed  to  tiie 
lord,  or  if  be  be  but  of  the  realm,  to  his  bailiff,  to  do  right,  where  bta  tenant 
in  fee  loses  by  de&ult,  or  dies  seised,  and  a  strai^r  abates* 
When  it  lies,  and  of  what  thing  or  not.     Vide  Droit,  (B  1,  2.) 
And  if  the  lord  refuses  to  hold  a  court,  or  to  receive  the  writ,  or  to  do 
right,  a  writ  may  be  sued  against  him  by  the  demandant  to  command  him  so 
to  do.    F.  N.  B.  3.  E. 
Aod  hereupon  he  may  have  an  alias  pluries  and  attachment.  F.  N.  B.  3.  E. 
Or  demandant  may  remove  the  plea  out  of  the  court-baron  by  tolt  to  the 
county,  and  hjpone  from  the  county  to  C.  B.  without  cause  alleged.     F.  N* 
B.  3.  F- 
So  the  tenant  with  cause  may  remove  it  by  recordari*     F.  N.  B.  4«  A* 
[*]But  if  a  court-baron  holds  plea  of  freehold  without  writ,  the  judgment 
and  execution  thereupon  shall  be  void,  and  he  who  enters  upon  such  execu- 
tion will  be  a  disseisor.     Kit.  74.  b. 

And  by  the  st.  de  Marl.  52  H.  3.  22.  nullus  possit  distringere  liberos  it- 
nentes  ad  respondend*  de  libero  tenement,  aut  de  aliquibtis  ad  liberum  tenement 
fum  spectan.  sine  brevi  domini  regis. 

So,  the  lord  after,  or  before  a  writ  directed  to  him,  may  give  a  licence  to 
his  tenant  to  sue  a  writ  of  right  in  C.  B.  whereupon  he  shall  have  right  quia 
^minus  remisit  curiam.     F.  N.  B.  2.  F.     Vide  Droit,  (B  1. — C  2.) 

Or  if  such  clause  be  omitted,  the  lord  may  certify  his  assent  by  letter  to 
the  king  in  chancery.     F^  N.  B.  3.  A. 

Or  if  the  tenant  sues  in  C.  B.  without  such  letter  or  clause,  and  recovers, 
it  shall  be  good,  and  the  lord  or  tenant  cannot  avoid  it.     F.  N.  B.  3.  B. 

So,  if  a  writ  of  right  patent  be  sued  in  a  court-baron,  and  the  mise  joined 
apon  battail,  or  to  be  tried  by  the  grand  assize,  the  court  cannot  proceed. 
F.  N.  B.  4.  E. 
Or  if  a  foreign  plea  be  pleaded.     F.  N.  B.  4.  E. 

If  the  court-baron  proceeds  after  a  foreign  plea  pleaded,  or  the  mis^ join- 
ed apon  the  grand  assize,  a  prohibition  goes.     F.  N.  B.  4.  E. 

(Rie.)  Copyhold. 

So  a  copyholder  shall  implead,  or  be  impleaded  for  his  tenements,  by 
plaint  in  the  nature  of  a  real  action  in  the  coart-:baron  ;  for  he  cannot  im- 
plead by  the  king^s  writ.     Lit.  s.  76. 

And,  therefore,  he  may  make  plaint  de  pladto  terra^  with  protestation  to 
sae  in  the  nature  of  a  formedon,  mort  d* ancestor^  assize,  &c.  Ibid. 
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Or  in  nature  of  a  writ  of  entry  in  th^  post ;  and  shall  proceed  thereupon 
as  in  such  action  at  common  law.     Mo.  68« 

The  form  of  proceeding  in  right  patent,  yide  in  Droit,  (B  1,  Ike.) 

(R  17.)  Trial. 

In  a  court-baron  all  pleas  of  common  right  ought  to  be  determined  by 
wftger  of  law.     2  Inst.  143.     Vide  County,  (C  11.^ 

Sut  by  prescription  a  trial  may  be   by  jui'y.     2  Inst.  143. 
Or  ex  asiensupartitun*     Bro.  Trial,  143. 

'    (R  19.)  Execution. — In  personal  actions. 

If  a  recovery  be  in  the  court  of  the  manor  in  a  personal  actioA,  the  plain- 
tiff shall  not  have  execution  by  capias  ad  satisfaciendum^  for  that  does  not 
lie  in  a  court-baron.     Kit.  115.  b. 

Nor  by  elegit ;  for  that  was  given  by  the  st.  W.  2.  18.     Vide  Kit.  115.  b. 

Nor  regularly  by  fieri  facias  or  levari  fadas.     Vide  Kit.  115.  b. 

But  the  plaintiff  upon  a  precept  from  the  steward,  regularly,  ought  to  die* 
train  the  goods  of  the  defendant,  and  hold  them  in  the  nature  of  a  distress, 
till  he  satisfies  the  condemnation.     1  Sal.  221.     Vide  Kit.  115.b. 

And  he  cannot  sell  the  distress,  though  it  be  the  king's  manon  R*  2  Cro. 
Slb5. 

[*]0r,  by  custom  he  may  take  execution  by  levari  facias^  and  appraise 
the  goods,  and  sell  them.     Kit.  1 1 5.  b.     Lut.  1413.     1  Sal.  201 . 

Or,  the  lord  may  prescribe  to  sell  the  goods,  upon  tin  execution.  Noy,  20. 

(R  19.)  In  real. 

So,  in  an  action  for  copyhold  land,  pursued  in  the  nature  of  a  real  action 
at  common  law,  execution  shall  be  by  precept  from  the  steward  to  the  bailiff 
to  deliver  seisin.     Kit.  254.  b. 

But  C.  B.  will  not  aid  a  court-baron,  with  process  to  put  the  party  into 
possession  with  a  posse  manerii.     R.  3  Leo.  9. 

So,  if  a  judgment  there  be  removed  by  certiorari  toB.  R.,  execution  shall 
not  be  awarded  thence.     R.  1  Lev.  134. 

How  error  shall  be  redressed,  vide  ante,  (P  1 ,  2.) 

* 

(S)  CUSTOM ;  THE  NATURE  OF  IT. 
(S  1.)  Must  be  alleged  in  a  particular  place. 

What  a  cof»yholder  may  or  ought  to  do,  or  not,  the  custom  of  the  manor 
directs.     Co.  L.  63.  a. 

Every  custom  is  local,  and  shall  be  alleged  not  in  the  person,  as  a  prescrip- 
tion, but  in  the  manor  or  other  place.     Co.  L.  113.  b. 

Audit  is /ex /dct;  for  in  such  a  particular  place  it  binds  the  persons  or 
things  concerned,  as  another  law.     Dav.  31  •  b.  {r) 


{j)  1.  A  cuatom  for  all  and  erery  tiie  poor,  uecessitouf,  and   indigent  honseholdert,  and 
householdora  residing  in  the  township  of  W.  to  cut  rotten  bonghs  in  a  chase,  in  the  parish  of 
W.,  is  bad,  since  the  parties  entitled  are  of  too  vague  and   uncertain  a  description.     %  T. 
R.  758.-2.  A  custom  is  good  though  it  extends  to  persons  living  out    of  the  district    in 

which  the  right  it  confers  is  to  be  exercised.     6  T.  R.  412 3.  Though  a  particular  custont 

may  be  daimed  for  those  inhabiting  within  a  parish,  jei  it  cannot  for  those  being  in  t}ie  |>ar- 
ijh*     2  o«  D.  393« 
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Custom  may  be  alleged  in  a  manor  or  ether  particular  place.  Co.  L. 
113.  b. 

In  a  city  orburrough.     Kit.  105.  a. 

In  a  vill  not  burrough  or  corporate.     Ibid. 

So  in  a  county  ;  as  gavelkind.     Ibid. 

In  a  hundred  or  county ;  as  the  Weld  of  Kent,  &c. 

But  it  cannot  be  alleged  for  the  whole  kingdom ;  Cor  that  is  the  common 
i»w.    Kit.  105.  a. 

(S  2.)  Must  be  time  out  of  mind. 

To  every  castom  there  are  two  inseparable  *  incidents,  time  and  usagd. 
Co.  L.  1 13.  b.     Vide  Prescription,  (E  I.) 

And  therefore,  continual  usage  and  practice,  from  time  whereof  no  mem- 
ory is  to  the  contrary,  makes  a  custom.     Dav.  32.  a. 

[And  "ancient"  custom,  found  in  a  special  verdict,  means  '^  immemorial" 
custom.    Cowp.  17.] 

But  a  custom  cannot  be  established  by  the  king^s  grant.     Ibid. 

Nor  by  act  of  parliament.     Ibid. 

[♦](S  3.)  Must  be  reasonable. — What  shall  be  so. 

Eveiy  castom  that  is  not  contrary  to  reason  may  be  allowed.  Co.  L.  62. 
a.    Vide  Prescription,  (E  4.) 

(S  4.)  Though  contrary  to  a  rule  of  law.  " 

A  castom  may  be  reasonable,  though  it  be  contrary  tor  a  rule  or  maxim  of 
Uw.    Dav.  32.  a. 

As  the  custom  of  gavelkind,  that  all  the  sons  shall  inherit.  Dav.  32.  a. 
Lit.  8.  210.     Vide  Gavelkind. 

Or  burrough  english,  that  the  youngest  son  shall  inherit.     Co.  L.  140.  b« 

Or  the  youngest  son,  if  he  benotofthe  half  blood.     Co.  L.  140.  b. 

Or  the  eldest  daughter,  or  sister,  &c.  Co.  L.  140.  b.  Vide  ante,  (K  4.) 
Vide  Burrough  English. 

So  a  custom,  that  a  feofTment  by  tenant  in  tail  with  warranty,  shall  not 
make  a  discontinuance.     Dav.  30.  a.     1  Rol.  562.1.  47. 

That  the  wife  shall  not  have  dower,  where  she  receives  money  upon  sale 
of  the  land.     Dav.  30.  b.     1  Rol.  562.  1.  50. 

That  a  widow,  if  she  marries,  shall  not  have  dower.     1  Rol.  562. 1.  52. 

That  a  lease  for  years  by  a  copyholder  shall  determine  with  his  life.  R. 
Hut.  10!. 

That  an  infant,  at  the  age  of  fifteen,  may  make  a  feoffment.  1  Rol. 
567.  K. 

That  be  may  bind  himself  apprentice.     1  Rol.  567.  1.  12.(*) 

(S  6.)  Though  contrary  to  a  statute. 

So  a  custom  may  be  reasonable,  though  there  be  a  general  provision  by 
statute  to  the  contrary,  if  tlie  custom  is  not  expressly  taken  away  ;  as,  a 
custom  that  a  tenant  within  the  cinque  ports  shall  not  be  in  ward.  Dy» 
288,289.     Pal.  513.(0 

Vide  Prescription,  (F  3.)  ' 

—  ^  ^.^^   _  — ._^ — , — _     ^ ^ 

(<)  U  is  no  objection  to  a  cuatom,  that  It  is  not  cotiformable  to  common  law  ;  since  it  is 
^thu  very  essence  of  a  custom  that  it  should  vary  from  it.     6  T.  R*  760. 
0)  A  custom  contrary  to  an  act  of  parliament  cannot  be  supported.     A  custom^  therefore, 
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(S  6.)  If  for  a  common  benefit,  though  it  tends  to  a  particular 

prejudice. 

So  a  custom  shall  be  reasonable,  if  it  be  for  the  common  benefit,  though 
it  tends  to  the  prejudice  of  a  particular  person.     Dav.  32.  b. 

As,  a  custom  to  make  a  bulwark  for  the  defence  of  the  realm,  upon  the 
land  of  another.     Ibid. 

Or  to  dry  his  nets  upon  the  land  of  another.     Ibid. 

So,  to  turn  his  plough  upon  the  headland  of  another ;  for  it  is  for  the  be- 
nefit of  agriculture.     Dav.  30.  a.  32.  b. 

So,  that  a  searcher  shall  destroy  all  corrupt  victual,  which  shall  be  put  to 
sale  within  a  manor.     P.er  three  J.  North  dub.     1  Mod.  202.     2  Mod.  56. 

[*][So  a  custom  to  elect  such  a  one  resiant  within  a  private  leet,  within 
a  hundred,  constable  of  the  hundred,  is  good,  though  be  be  also  liable  to 
serve  that  office  within  the  leet.     Cowp.  1 3.](ti) 

(S  7.)  If  it  may  have  had  a  reasonable  conmiencement. 

So  a  custom  shall  be  reasonable,  which  may  have  had  a  reasonable  com- 
mencement, though  otherwise  it  would  be  unreasonable.     Vide  post,  (S  10.) 

As  a  custom,  that  every  tenant  of  a  manor  shall  pay  3/.  for  a  pound-breach, 
though  it  would  not  be  good  for  a  stranger ;  for  the  lord  may  give  his  tene- 
ments upon  such  terms.     Kit.  104.  b.     Vide  post,  (S  13.) 

That  every  tenant,  who  holds  land  in  villenage,  shall  pay  a  fine  upon  the 
marriage  of  his  daughter.     Kit.  104.  b.     Co.  L.  140.  a. 

That  one  shall  have  liberty  to  plough  and  sow,  and  after  the  com  is  car- 
ried away,  another  shall  have  the  land  as  his  several.     Kit.  104.  b. 

That  a  commoner  shall  not  put  cattle  upon  the  common,  after  the  corn  is 
carried  away,  till  Michaelmas.     Kit.  105.  a. 

That  every  ship  shall  pay  so  much  per  ton  of  all  merchandize  in  such  an 
haven.     1  Sid.  18. 

[So,  where  a  corporation  is  entitled  to  customary  duly  on  corn  imported, 
a  custom  that  factors  free  of  the  corporation,  shall  receive  to  their  own 
use,  that  part  of  the  duty  which  arises  from  com  consigned  to  them  as  fac- 
tors, is  good ;  for  it  may  have  had  a  reasonable  commencement,  as  to  en- 
courage the  importation  of  corn,  or  to  encourage  factors  to  take  their  free- 
dom.    Doug.  1 1 9. 1 34.] 

[A  custom  may  be  good,  though  it  tends  to  diminish  the  value  of  the 
lord^s  estate.     2  Yczey^  300.] 

(S  8.)  Though  the  right  of  another  be  restrained. 

So,  a  custom  may  be  reasonable,  though  the  right  of  another  be  restrain- 
ed ;  as  a  custom  in  restraint  of  trade  in  some  respects.     Vide  Trade,  (D  2.) 

A  custom  that  a  lord  may  have  a  bakehouse  for  his  tenants  in  the  vill,  and 
that  none  else  shall  bake  there  to  sell.     R.  1  Rol.  559. 1.  20. 


that  every  pound  of  butter  sold  in  a  market  shall  weigh  eighteen  ounces,  is  bad,  since  by 
the  statute  law  there  shall  be  only  one  weight  throughout  the  kingdom.     3  T.  R.  271 . 

(u)  1.  A  custom  that  every  inhabitant  of  a  parish,  of  the  age  of  sixteen,  of  whatever  re- 
ligious sect,  shall  pay  Ad.  yearly,  as  an  Easter  offering,  is  good.  Willes,  629.^2.  A  ddttom 
for  all  the  inhabitants  of  a  parish  to  play  at  all  kinds  of  lawful  games,  sports,  and  pastimes,  in 
a  particular  close,  at  all  seasonable  times  of  the  year,  at  their  free  will  And  pleasure,  is  val- 
id. 2  H.  B.  393 — 3.  A  custom  that  tenants,  whether  by  parol  or  deed,  shall  have  tho  way- 
going crop  after  the  expiration  of  their  term,  is  good  in  law.  Douirl.  201. 
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That  all  the  inhabitants  of  a  vill  shall  grind  the  grain  they  use  there,  at 
hismilL     R.  1  Rol.  559. 1.  40.     [Doug.  218.  225.] 

[Bat  a  custom  to  grind  all  corn,  grain,  or  malt,  which  a  man  shall  have 
occasion  to  use  or  spend  at  the  mill  of  A.,  is  unreasonable  ;  for  it  may  ex- 
tend to  corn  for  horses,  and  at  whatever  distance  the  tenant  may  live.  1  Ve- 
zcy,56.     Doug.  221.] 

\k  custom  for  all  those  who  have  any  land  in^  a  common  field  to  inclose 
asmach  thereof  as  they' please,  is  good«     Wils.  44.]  (x) 

[♦](S  9.)  If  in  general  words. 

So  a  custom  in  general  words  ought  to  have  a  reasonable  construction;  as 
to  distrain  all  things  upon  the  land,  shall  be  intended  of  all  things  distraina- 
ble.    1  Sid.  18. 

(S 10.)  What  is  not  reasonable.*— If  it  cannot  have  had  a  reason* 

able  commencement. 

Bat  a  custom  is  not  reasonable,  which  cannot  have  had  a  reasonable  com* 
mencement.     Dav.  32.  a.     Vide  ante,  (S  7.) 

For  a. custom  need  not  have  a  lawful  commencement,  as  a  prescriptioiii 
but  ought  to  be  reasonable  in  its  commencement.     6  Co.  60.  b. 

And,  therefore,  the  custom  of  tanistry  in  Ireland,  that  land  shall  go  seniori 
fr  digfUssimo  of  the  blood  and  surname,  is  unreasonable ;  for  it  commenced 
bj  power  of  the  most  potent.     R.  Dav*  34.  b. 

(SIX.)  If  contrary  to  the  law  of  God. 

So,  a  custom  contrary  to  the  law  of  God,  is  not  reasonable.  Vide  Kit. 
105.  a. 

(S  12.)  Or  contrary  to  the  king's  prerogatiye* 

Nor  a  custom  contrary  to  the  king's  prerogative  ;  for  nullttm  tempus  oe-r 
cuTTxt  regi.     Dav.  33.  b.     Vide  Prescription,  (F  1-) 

As  atestom  to  make  a  corporation.     Dav.  33.  b. 

So,  a  custom  that  goods  distrained  within  a  manor  for  the  king's  debt,  shall 
1)6  brought  to  the  lord's  pound  for  three  days,  and  if  the  debt  in  that  time  be 
paid,  they  shall  be  restored.     1  Rol.  566. 1.  30. 

So  a  custom  to  retain  goods  pledged  till  the  money  lent  be  satisfied,  does 
Dotextend  to  the  jewels  of  the  crown.     Dav.  33.  b. 

So,  if  a  man  has  wreck,  estrays,  toll,  &c.  it  does  not  extend  to  the  goods 
of  the  king.     1  Rol.  566.1.  37. 

(S  13.)  If  it  be  to  a  general  prejudice^  for  the  advantage  of  s^ 

particular  person. 

Nora  custom  to  the  general  prejudice,  for  the  advantage  of  ^ny  particular 
person.     Dav.  33.  a. 

As  a  custom,  that  no  commoner  shall  put  his  cattle  on  the  common  till  the 
lord  hat  put  his  cattle  there^     Dav.  32.  b^ 

(z)  Where  there  is  a  custom  In  a  manor,  Uiat  upon  the  death  of  the  tenant  for  life,  he  in 
nmimder  shall  come  in  and  be  admitted  tenant,  and  pay  a  fine,  it  ia  a  good  custom,  although 
tbe  admittance  of  tenant  for  life  is  the  admittance  of  him  in  remainder.  The  proclamation 
to  the  tenant  to  coine  in  to  be  admitted,  is  good  in  such  a  case,  in  general  terms,  without  nam* 
iigthe  particular  tenant,  although  in  the  surrender  he  is  named  specially.  2  Smith,  1 16. 
5Eajt.522. 
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Thai  no  tenant  shall  marry  his  daaghter,  till  he  payt  a  fine  to  the  lord. 
Dav.  33.  a.  Lit,  s.  209. 

That  the  lord  shall  take  the  cattle  of  a  stranger  levant  and  coucbani 
npon  the  land,  forhisheriot.     Dav.  33.  a.     Vide  ante,  (K  25.) 

Or  shall  take  3/«  of  every  stranger  for  a  pound-breach.  Dav,  Vide  33. 
a,  ante,  (S  7.) 

['^jThat  a  tenant  shall  be  amerced,  if  he  does  not  put  his  ci^ttle  in  the 
lord's  pound.     Dav.  33.  a.     R.  21  H.  7.  20. 

That  a  man,  who  does  not  pay  as  much  as  is  due  to  the  church,  shall  for- 
feit  so  much  to  the  lord  of  the  same  vilK     21  H.  7.  20.  {y) 

That  a  tenant  ftshiug  in  the  sea  near  his  laud,  unless  in  the  lord's  boat, 
shall  pay  so  much  to  the  lord.     Vide  21  H,  7,  20. 

(S  14.)  Or  to  the  prejudice  of  any,  where  there  is  not  an  equal 

prejudice  or  advantage  to  others. 

Nor  a  custom  to  the  prejudice  of  any  one,  where  there  is  not  an  equal 
prejudice  or  advantage  to  others,  in  the  same  case ;  as,  that  the  sheep    of 
several  owners,  upon  the  same  teptment,  shall  be  counted  instmul,  and  dec- 
imated ;  for  one  may  pay  all  his  lamb?  for  tithes,  and  another  nothing,  R. 
Hob.  329.  (z) 

(S  15.)  If  the  custom  be,  that  any  one  shall  be  judge  for  him- 
self. 

Nor  a  custom,  that  any  one  shall  be  judge  for  himself;  as,  that  the  lord 
shall  detain  a  distress  taken  upon  his  demesnes,  till  fine  made  for  the  dam* 
^e  at  hi^  wilK     Dav.  33.  s^.  Lit.  s.  212.  (a) 

(S  16.)  If  it  be  against  common  right. 

Nor  a  custom  against  common  right ;  as,  that  a  man  shall  have  warren 
in  laud  not  held  of  him.     Kit.  104.  b. 

That  every  tenant  of  the  manor  shall  impound  cattle  in  the  lord's  poun4» 
for  he  may  impound  upon  his  own  land.     Kit.  105.  b. 

That  if  a  tenant  ceases  for  two  years,  the  lord  shall  enter  till  he  agrees 
for  the  arrears  ;  for  the  tenant  will  be  ousted  of  his  inheritance  without  ac- 
tion.    1  Rol.  559.  1.  50. 

That  a  feme  covert  may  make  a  devise  of  her  lands.     I  Sid.  17. 

[Or,  that  feme  covert  seized  in  fee  of  copyhold  lands  may  dispose  of  her 
estate  without  her  husband's  joining.     ^  Wils.  I.] 

Or,  that  tenant  in  fee  shall  not  devise  his  lands  in  such  a  vill.  1  Rol. 
558.1.  15, 

Or,  shall  not  lease  for  above  six  years.     Ibid. 

That  the  wife  of  a  tenant  in  fee  shall  not  be  endowed.     1  Rol.  563.  1*    1  • 

That  the  wife  shall  have  property  of  such  a  part  of  the  goods  during  co- 
veitu re,  and  shall  dispose  of  them  without  her  husband.  1  Rpl*  563.1.  5. 
009.  J.  38, 


(y)  A  castom  that  every  man ,  inhabiting  in  the  parish  of  A.  who  marries  fay  licence  in  ano- 
ther parish^  shall  pay  5s.  to  the  rector  of  A.,  for  and  in  regard  of  the  said  marriage,  as  if  it 
had  been  selemni^edln  A.,  is  bad*     Willes,  622. 

(')  1.  A  custom  to  take  a  profit  in  the  soil  of  another,  is  good.  3  Blk.  996.  3  Wit*. 
456.  1  W.  S.  34  !.<-«?.  A  castom  for  every  inhabitant  of  an  ancient  messuage  -within  a  paiv 
lib,  to  take  a  profit  a  prendre  in  the  land  of  an  individual,  is  bad.    4T.  R.  7.  57,  718. 

(a)  A  custom  warranting  an  amerciament  at  the  leet  for  a  private  injury  to  the  l«rd  ofUio 
^anor,  is  Toid.     6T.R.511. 
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Custom  ;  the  nature  of  it.  22 1 

[*jThat  erery  freeholder  shall  pay  a  fine  to  the  lord,  upon  the  marriage 
•f  his  daughter  without  licence.     Co.  L.  139,  140.  (c) 

(S  17.)  Or  against  a  prescriptive  right. 

Nor  a  custom  against  a  right  by  prescription  ;  as,  that  any  one  may  erect 
upon  a  new  foundation,  to  the  obstruction  of  ancient  lights.  R,  1  Rol. 
558. 1.  50.  566.  1.  5. 

So,  if  a  man  prescribe  for  a  way,  a  custom  that  another  may  stop  it  up, 
is  void.     1  Rol.  566.  1.20. 

So,  if  he  prescribe  for  common  appendant  or  appurtenant,  a  custom  that 
another  may  inclose,  is  void.  R.  1  Rol.  5Q5.  I.  50.  Jon.  375.  Cro. 
Car.  432. 

(S 18.)  If  it  imports  a  loss  on  one  side^  without  a  benefit  in 

consideration. 

So,  a  custom  is  not  reasonable,  which  imports  a  loss  on  one  side,  with- 
oat  a  benefit  in  consideration  ;  as,  that  a  lord  of'  a  manor  shall  have  the 
best  anchor  and  cable  of  every  ship  that  strikes  upon  soil  within  his 
manor,  and  perishes  there,  though  it  be  not  a  \?reck.  R.  3  Lev.  85.  Vide 
3  Lev.  307. 

Though  it  be  alleged,  that  the  lord  buries  the  dead  cast  from  the  ship  ; 
for  that  is  a  matter  of  charity.  3  Lev.  307.  (In  3  Lev.  307,  8.  seems  to 
be  adjttdg^  a  good  custom.) 

So,  a  custom,  that  every  ship  which  passes  the  river  shall  pay  such  a 
SQDi,  because  the  city,  &c.  maintains  a  key  for  all  goods  unladen  in  the 
same  city ;  for  this  does  not  extend  to  ships  which  do  not  unlade  there.     R. 

1  Vent.  71.     1  Mod.  47. 

Or,  because  it  maintains  a  key,  and  bushel  for  measuring  of  all  goods.    R. 

2  Lev.  97.     Ray.  232.     1  Mod.  104. 

Thou^  the  goods  are  unladen  at  another  place  in  the  same  river.     2 

Lev.  97. 

[So,  a  custom  to  sink  coal-pits,  and  lay  the  rubbish,  coal,  wood,  &c.  near 
the  moath,  on  the  land  of  another,  at  the  will  of  the  lord,  is  void  ;  as  unrea- 
sonable, uncertain,  and  tending  to  make  a  man  judge  in  his  own  cause. 
Wils.  63.     Str.  1224.] 

(S  19.)  Must  be  certain. 

So,  a  custciro  ought  to  be  certain,  otherwise  it  shall  be  void.  Dav.  33.  a. 
Vide  Prescription,  (E  3.) 

As  a  custom,  that  an  infant  may  make  a  feoflFment,  when  he  is  of  age  to 
count  12rf.  or  measure  an  ell  of  cloth.     Dav.  33.  a. 

[♦IThat  the  tenant  of  a  manor  shall  have  all  windfalls,  who  first  comes  to 
the  place  where  they  fell.     Dav.  33.  a.     But,  Dav.  35.  Semb.  cont. 

(is  BeTend  castom*  pleaded  for  aU  the  tenanta  of  a  manor,  Uieir  fanners  and  occupiew 
oftenementi  of  the  manor,  having  garden.,  to  take  soil  covered  with  grass  on  a  common, 
fiffmakiosand  repairing  grass-plots  in  gardens^  for  the  improvement  thereof,  and  for  tiie 
improvement  of  the  gardens ;  and  fuKher,  for  the  making  and  repairing  of  banks  and 
momidsfor  tiie  hedges  offences  of  tenements  belongmg  to  the  manor;  and  further,  for 
the  improvement  of  such  tenements,  not  saying  agricultural  '»P~^J««*"%^|f^l^^^^^^ 
tojbe  too  large  and  nncertate,  and  destructive  ef  the  right  of  common.    3  SmiUi,  167.    7 

JiMt,  121,  |;»23q  [*2323 
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That  land  shall  descend  seniori  et  dignissimo  of  tiie  blood  and  surname. 
R,  Dav.  35. 

[So,  a  custom  that  the  grantee  of  a  customary  estate,  (which  will  pass 
eiuer  by  surrender  or  deed  and  admittance)  must  be  admitted  during  the 
life  of  the  grantor,  is  good  in  law.    Willes,  430.] 

So,  a  custom  that  depends  upon  the  will  or  pleasure  of  another,  is  uncer- 
tain and  void :  as,  to  have  half  a  mark,  or  a  horse,  when  the  sheriff  holds 
bis  toum.     Dav.  33.  a. 

That  a  lease  by  a  copyholder  for  a  year,  shall  determine  by  a  surrender 
of  the  copyholder  into  the  hands  of  the  lord.     Hut.  101  •  (J) 

(S  20.)  Custom,  how  destroyed. 

If  a  custom  be  discontinued,  it  is  gone.    Dav.  33.  b. 

CORN. 

Vide  Dishes,  (H  1 .)— Biens,  (G  1 ,  2.) 

CORONATION. 

Vide  Rot,  (C.) 
Claims  at  a  coronation.     Vide  Officek,  (E  6.) 

CORONER. 

Vide  JosTiCES  of  Pxacs,  (D  7.) — London,  (K  6.) — Officer,  (G  1,  Sic.) 

CORPORATION. 

Vide  Franchises,  (F  1 ,  &c. — G  4,  &c.) — Capacitt. — Devise,  (H6,  6.) 
— Discontinuance,  (A  1.) — London,  (H.) — Pleader,  (2  B  l>2.) 

CORRECTION. 

Vide  Leet,  (K.) — Pleader,  (3  M  19.) 
House  or  correction.    Vide  Justices  of  peace,  (B  82,) — Uses,  (N  9.) 

COSINAGE. 

Vide  Assise,  (D.) 

[*]COSTS. 

(A)  WHEN  COSTS  SHALL  BE  RECOVERED. 

(A  L)  By  a  demandant,  or  plaintiff,  p.  233. 

(A  2.)  When  a  plaintiff  shall  not  recover  costs,  p.  237. 

(A  3.)  When  no  more  costs  than  damages,  p.  238.  . 


W)  A  cartom,  th*  •stent  of  whiob  it  nMasared  by  ^^  reaacmableiieM,"  u  avfficienQy 
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When  costs  shall  be  recovered.  23S 

(A  4.)  By  an  avowant,  p,  246. 

(A  5.)  By  a  tenant,  or  defendant. — ^In  an  action,  p.  247. 

(A  6.)  In  an  information,  p.  251. 

(A  7.)  When  a  defendant  shall  not  recover  costs,  p^  252. 

(B)  COSTS  IN  ERROR. 

(B  2.)   Costs  in  a  feigned  issue,  p.  257. 

(C)  DOUBLE  OR  TREBLE  COSTS. 

(C  1.)  By  construction,  p.  257. 

(C  2.)  By  the  express  words  of  astatute.-*-Doublecosts« 
p.  258. 

(C  3.)  Treble,  p.  269. 

(C  4.)  When  not  recovered. — Vide  ante,  (A  2,  3.)  p. 
259. 

[(D)  HOW  RECOVERED.] 

(A)  WHEN  COSTS  SHALL  BE  RECOVERED. 
(A  1.)  By  a  demandant  or  plaintiff. 

B7  the  commoD  law  costs  were  not  recoverable  in  a  plea  resj,  personal, 
ormixt.     2  Inst.  288.     10  Co.  116.  a.  (e) 

But  now,  by  the  st.  of  Gloc.  6  Ed.  1.  1.  the  demandant  may  recover  the 
costs  of  his  writ,  in  all  cases  where  he  may  recover  damages.  (/) 

And  this  extends  to  all  the  costs  expended  in  the  suit.     2  Inst.  288. 

Afld  to  costs  upon  the  first  writ,  where  the  plaintiff  purchases  another  by 
Journeys  Accompts.     2  Inst.  288. 

[*]But  he  shall  not  have  allowance  for  his  trouble,  or  loss  of  time.  3  Inst. 
288. 

And  the  st.  of  Glee.  6  Ed.  1.1.  gives  costs,  in  all  cases  where  damages 
are  recoverable  by  the  same  or  any  former  act.     10  Co.  116.  a. 

So,  where  any  subsequent  act  gives  damages,  in  a  case  where  damages 
irere  recoverable  before.     10  Co.  116.  a.  (g) 

So,  where  a  subsequent  statute  de  novo  gives  a  certain  penalty  and  an 
action  for  it  to  the  party  grieved,  he  shall  have  costs ;  otherwise  he  might 
lose  by  the  prosecution  (h) :  as,  in  an  action  upon  the  st.  1  Ph.  &  M.  12. 
for  taking  more  than  4  J.  for  a  distress,  by  which  he  loses  5/.  R.  Cro.  Car. 
560.     1  Rol.  516.  1.  50.     Jon.  447.     1  Vent.  133.     Mar.  56. 

In  an  action  upon  the  st.  21  H.  8.  6.  which  gives  40^.  for  taking  a  mor- 
toary  not  due.     1  Rol.  5^6.  I.  35.     Co.  Ent.  164.     Lut.  200. 

I  (0  Hard.  152, 

(/}  1.  Costs  are  considered  la  a  legal  sense  as  being  parcel  of  the  damages.  9  East,  29i. 
— i  And  this  statute  was  the  origin  of  costs  de  incremcniom    Gilb.  Eq.  Rep.  195.^ 

{g)  And  therefore  where  double  or  treble  damages  are  given  in  a  case  where  single  dam^ 
a^eswere  before  recoverable.     10  Co.  116.  a.     2  Inst.  289.     Cowp.  368. 
(h)  I  Ld.  Rd.  172.     WiUesj  440.     Say,  11.    7  T.  R.  267.     I  U.  Bl.  10. 
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Upon  Ihe  8t»  5  El.  9.  which  gives  10/«  against  a  Witnesi  who  doet  not 
appear  upon  a  subpcBna*     R.  1  Sal.  206. 

So,  upon  the  st.  1 3  El.  5.  which  gives  only  a  moietj  of  the  penalty  to  the 
party  grieved,  for  using  a  fraudulent  deed.  Co.  Ent.  163.  Lut.  200.  1 
Rol.  517.  1.  10. 

So,  where,  by  a  private  act,  a  penalty  is  given  to  the  party  grieved,  the 
plaintiiT  shall  have  costs ;  for  it  is  a  duty  vested  before  the  action  brought* 
K.  Skin.  363.  367. 

So,  in  an  attachment  upon  a  prohibition  the  plaintiff  shall  have  costs,  if 
the  defendant  be  found  guilty.  1  Rol.  516. 1.  30.  R.  3  Lev.  360.  2  Inst. 
644. 

So,  if  judgment  be  by  default,  and  damages  found  upon  a  writ  of  inquiry. 
R.2  Jon.  128.     Ray.  387.     1  Vent.  348.  350. 

And  in  prohibition,  if  the  verdict  be  that  the  defendant  proceeded  after  a 
prohibition  delivered.     1  Rol.  516. 1.  25*     R.  Cro.  Car.  559.     Jon.  447. 

And  now,  by  the  st.  8  &  9  W.  3.  1 1.  in  all  suits  upon  prohibition,  if  the 
plaintiff  has  judgment  after  plea,  or  demurrer,  (t) 

[^]So  the  plaintiff  shall  have  costs,  in  debt  for  costs  assessed  for  not  prov- 
ing a  suggestion.     R.  t  Rol.  516. 1.  40. 

And  now,  by  the  st.  8  &  9  W.  3.  1 1.  in  debt  upon  the  st.  2  Ed.  6.  13.  for 
not  setting  out  his  tythes,  where  the  single  value  found  by  the  jury  does  not 
exceed  twenty  nobles,  (k) 

And  by  the  same  statute,  in  all  actions  for  waste,  where  the  single  value 
found  does  not  exceed  twenty  nobles. 

And  by  the  same  statute,  the  plaintiiT  shall  have  costs  in  a  scire  faciasy  if 
he  obtains  an  award  of  execution  after  plea,  or  demurrer.  (/) 


(t)  1.  The  rule  aa  to  costs  ia  prohibition  on  ihe  st.  8  &  9  W.  3.  c.  11.  is,  that  the  plaintiff* 
succeeding  after  plea  pleaded  or  demurrer  joined,  ought  to  ha\re  his  costs  from  the  time  of 
the  suggestion  or  first  motion  for  a  prohibition,  and  all  costs  incident  and  subsequent  thereto. 
Ca.  Pr.  C.  P.  11.  Str.  82.  1062 — 2.  And  where  the  defendant  pleaded  nothing  to  the 
merits,  bat  only  that  he  did  not  produce  in  the  spiritual  court  after  the  prohibition^  the  court 
ordered  the  defendant  to  pay  the  plaintiff  *s  costs  of  the  proceedings  in  prohibition.  Barnes, 
148.—^.  AMiere  the  defendant  in  prohibition,  lets  judgment  go  by  default,  the  plaintiff  is 
entitied  by  the  common  law  to  a  writ  to  enquire  of  his  damages,  for  the  contempt  in  pro- 
ceeding sJter  the  prohibition  delivered,  and  of  consequence  by  the  st.  of  Gloucester,  to  his 
costs.  Ca.  Pr.  C-  P.  20.—^.  In  this  case,  however,  the  plaintiff  is  only  entitled  to  costs 
from  the  time  that  the  rule  for  a  prohibition  was  made  absolute,  as  the  defendant  could  not 
possibly  be  in  contempt  before.  Id.  21. — 5.  And  where  Uie  plaintiff  was  nonsuited,  it  was 
holden  that  the  defendant  ought  only  to  have  the  costs  of  the  nonsuit,  and  not  what  were 
incurred  by  opposing  the  rule  to  shew  cause  why  the  writ  should  not  be  granted.  Say.  137. 
— «6.  If  judgment  be  given  for  the  plaintiff  as  to  part  of  what  is  in  issue,  he  is  entitled  to 
costs,  although-a  consultation  be  granted  as  to  the  residue.  2  Str.  1062. — 7.  And  in  like 
manner  if  the  defendant  prevail  as  to  part,  he  is  entitled  to  costs.  Barnes,  138,  9.-— 8.  Bat 
it  seems  he  is  not  for  succeeding  on  demurrer.  Tidd.  930. — 9.  There  is  a  proviso  in  the 
statute,  that  it  shall  not  extend  to  executors  or  administrators.  Vide  Ca.  Pr.  158.  Pr. 
Reg.  118.     Barnes,  127.  129.     3  East,  202.     Tidd.  930,  931 . 

C^)  In  debt,  for  the  penalty  of  the  st.  2  &  3  Edw.  6.  c.  13.  for  not  setting  out  tithes,  with 
a  count  for  the  single  value,  after  a  demurrer  to  the  declaration,  the  parties  submitted  to 
arbitration,  and  the  arbitrator  awarded  the  single  value  to  be  less  than  twenty  nobles  (62. 
13#.  4^.)  :  the  court  held  Uiat  the  plaintiff  was  not  entitled  to  costs  on  the  counts  for  the 
penalty  under  8  &  9  W.  3.  c.  11,  the  value  not  having  been  found  by  a  jury  ;  but  they 
allowed  him  to  have  costs  taxed  en  the  count  for  the  single  value.  1  H.  B.  107.  Vide 
Barnes,  150. 

(0  And  after  judgment  by  default  in  debt  on  bond  to  secure  an  annuity  payable  quarter- 
ly, and  teire  facias  thereon  suggesting  a  breach  in  non  payment  of  a  quarter'^s  arrears,  and 
damages  assessed  to  that  amount  on  8  &  9  W.  3.  c.  11.  s.  8.  K.  B.  held  that  plaintiff  was 
entitled  to  his  costs,  on  the  above  section,  which  directs  a  stay  of  proceedings,  on  payment 
of  future  damages,  costs,  and  charges  fo/tM  quoties,  though  the  third  section  only  gives  costs 
in  scire  fanas  after  plea  or  demurrer.     1 1  JBait,  387. 

[*235] 


fVhen  costs  shall  be  recovered*  d25 

Iif  a  scire  facias  upon  a  recognizance  by  bail,     Semb.  1  Sal.  208.  (m) 
[»]So  the  plaintifT  shall  have  costs,  if  lie  has  judgment  upon  demurrer, 

where  he  would  have  had  them  upon  a  verdict. 
And  in  an  action  against  an  executor,  or  administrator.      Hut.  79.  D# 

Hard.  165. 


»•»• 


(m)  1.  On  JAOYmg  for  d.  mandatniu^  or  informatiou  in  natare  of  a  quo  warranto^  a  rule  li 
either  granted  or  refused  in  the  first  instance  ;  and  if  a  rule  to  shew  cause  be  granted,  itU 
either  made  absolute  or  discharged  ;  and  in  the  latter  case,  With  or  without  costs,  according 
to  circumstances.     3  Burr.   1453.     1  T.  R.  396.403.     2  Str.  1039.     2  Burr.  780.     4  Burr. 
1963.^2.   At  common  law,  as  a  plaintiff  might  havd  recovered  damages  in  an  action  upon 
the  case  for  a  false  return  to  a  fnajidamuiy  he  is  now  entitled  to  costs  where  he  succeeds  in 
sach  action,  by  the  statute  of  Gloucester  ;  and  where  he  fails  therein,   the  defendant  has  ^ 
right  to  costs  under  4  Jac.  1.  c.  3.     Hull.  3^,  8 — 3.  And  by  9  Ann.  c.  20.   after  reciting 
that  divers  persons  who  had  a  right  to  the  offices  of  mayors,  bailiffs,  portreeves,  and  othei* 
offices  within  cities,  towns  corporate,   boroughs,  and  places  Within  that  part  of  Great  Bn-* 
tain  called  England  and  Wales,  or  to  be  burgesses  of  freemen  of  such  cities,  &c.,  have  ek* 
ther  been  ilic^ly  turned  out  of  the  same,  or  havo  been  refused  to  be  admitted  thereto, 
having  in  many  of  the  said  cases  no  other  remedy  to  procure  themselves  to  be  respectively 
admitted,  or  restored  to  their  said  offices  or  franchises  of  being  burgesses  or  freemen,  than 
by  writs  of  mandamus^  the  proceedings  in  which  are  very  dilatoir  and  expensive  ;  it  is  en- 
acted, that  as  often  and  in  any  of  the  cases  aforesaid  any  writ  oi  mandamtU  shall  issue  oat 
of  the  king'^s  bench,  the  courts  of  sessions,  of  counties  palatine,  or  any  of  the  courts  of  grand 
tessioDS  io  Wales,  and  a  return  shall  be  made  thereunto,  it  shall  And  may  be  lawful  to  and 
for  the  person  or  persons,  suing  or  prosecuting  such  writ  of  man^famiM,  to  plead  to  or  tra- 
verse aJI  or  any  the  material  facts  contafned  within  the  said  retam,  to  which  the  person  of 
penons  making  such  return  shall  reply,   take  issue,  or  demur  ;  and  such  further  proceed" 
inp  and  in  such  manner  shall  be  had  therein  for  the  determination  thereof,  as  might  havtf 
been  bad,  if  the  person  or  persons  suing  such  writ  had  brought  his  or  their  action  on  th^ 
case  for  a  false  return  ;  and  if  any  issue  shall  be  joined  on  such  proceedings,  the  person  of 
persons  suing  such  writ  shall  and  may  try  the  same,  in  such  place  as  an  issue  joint  in  such 
acttoD  on  the  case  should  or  might  have  been  tried  ;  and  in  case  a  verdict  shall  be  found  for 
the  person  or  persons  suing  such  writ,  or  judgment  given  for  him  or  them,  upon  a  demurrer 
»r  by  nil  dieit^  or  for  want  of  a  replication  or  other  pleading,  he  or  they  shall  recover  his  or 
(bc'ir  damages  and  costs,  in  such  mauncr  as  he  or  they  might  have  done  in  sdch  action  on 
the  case -as   aforesaid  ;  such  costs  and   damages  to  be  levied  by  ca,  ad.  ta,fi,/a,  or  elegit ; 
aodaperemptory  writ  of  manffamiu  shall   be  granted  without  delay,  for  him  or  them  for 
vhom^juiigment  shall  be  given,  as  might  have  been  if  such  return  had  been  judged  insuffi^ 
cieot;  and  in  case  judgment  shall  be  given  for  the  person  or  persons  making  such  return  to 
lach  writ,   be  or- they  shall  recover  his  or  their  costs  of  suit,  to  be  levied  in  mannel'  afore^ 
iaid.~4.  But  no  provision  being  made  for  costs  by  this  statute,  where  the  i^rit  is  obeyed, 
the  at.  12  6.3.  c.  21.  after  reciting  that  although  a  writ  ofmandamiUy  to  admit  an^^  per- 
son to  the  franchise  of  being  a  citizen,  burgess,  or  freeman  of  any  city,  town  corporate,  bo^ 
roogh,  cinque  port,  or  place  within  Kngland  or  Wales,  be  obdyed,  the  person  applying  fbr  the 
nme  is  neverthelesi  put  to  great  trouble,  delay,  and  expence  ;  an4  that  by  the  laws  in  being 
in  many  cases  no  provision  is  made  forgiving  costs  to  the  party  suing  out  any  such  writ,  where 
the  same  is  obeyed  ;  enacts,  that  where  any  person  shall  be  entitled  to  be  admitted  a  citi- 
ten,  burgess  ^  or  freeman  of  any  such  city,  &c.  and  shall  apply  to  the  mayor  or  other  per- 
son, officer  or  officers,  in  such  city,  Sec.  who  have  or  hath  authority  to  admit  citizens,  bur- 
gesses,  and   freemen  therein,  to  be  admitted  a  citizen,  burgess,   or  freeman  thereof;  and 
thall  give  notice,  specifying  the  nature  of  his  claim,  to  such  mayor  or  other  officer  or  officers, 
that  if  he  or  they  shall  not  so  admit  such  person  a  citizen,  burgcsss,  or  freeman,  within  one 
noath  from  the  time  of  inch  notice,  the  court  of  FC.  B.  will  be  applied  to  for  a  writ  of  tnan- 
iamu*  to  compel  each  admission  ;  and  if  such  mayor  or  other  officer  ot  officers  shall,  after  such 
notice,  refuse  or  neglect  to  admit   such  person,  and  a  writ  of  mandamus  shall  afterwards  is- 
ne,  to  compel  such  mayor  or  other  officer  or  officers  to  make  such  admission,  and  in  obedience 
to  sach  writ,  such  persons  shall   be  admitted   by  the  said  mayor,  or  other  officer  or  officers, 
^citizen)  &c.  of  such  city,  &c.,  then  such  person  shall  (unless  the  court  shall  see  just  cause 
to  the  contrary)  obtain  and  receive  from  the  said  mayor,  or  other  officer  or  officers,  so  neg« 
lecting  or  refusing  as  aforesaid,  all  the  costs  to  which  he  shall  have  been  put  in  applying  for, 
obtaining,  and  serving  such  writ  of  mandam^us^  and   enforcing  the  same,  by  a  rule  to  be 
vade.by  the  court  ont  of  which  such  writ  shall  issue,  for  the  payment  thereof,  together  with 
the  costs  of  applying  for,  obtaining,  and   enforcing  the  said  rule;  and  if  the  rule  so  to  be 
made  shall  not  be  obeyed,  then  the  same  shall  be  enforced,  in  such  manner  as  other  rules 
made  by  the  said  court  are  or  may  be  enforced  by  law. — 5.  Before  the  exhibiting  of  an  in- 
fi>rmation  in  natare  of  a  quo  warranto,  the  relator  ought  to  ente^*  into  a  recognizance  in  20/. 
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t26  COSTS. 

r*JSo,  where  seTeral  damages  are  given,  he  shall  have  entire  costs,  though 
be  nas  judgment  only  for  part.     Hob.  6. 

By  the  st.  33  H.  8.  39.  in  suits  upon  specialty  to  the  king,  or  to  another  to 
fats  use,  the  king  shall  recover  his  costs  and  damages  as  other  common  per- 
sons do  in  their  suits,  (n) 


toproMCOte  the  same  trith  dtfect^  ke.  pursuant  to  st.  4  4e  5  W.  <e  M.  c  18.    1  Salk.376. 
Cartb.  503. — 6.  And  if  he  do  not  proceed  to  trial  within  a  year  after  issue  joined,  the  de- 
fendant is   entitled  to  costs,  to  the  extent  of  such  reco|;;nizance.     C«  T.  H.  S47.    t  Str* 
1042. 7.  It  is  also  enacted  by  the  st.  9  Ann.  c.   SO.  a.  5.  that  in  case  any  person  or  per- 
sons against  whom  any  information  or  informations,  in  the  nature  of  a  quo  uarranlo^  shall  in 
any  of  the  said  cases  (already  mentioned  in  treating  of  costs  on  writs  o(  mandamui)  be  ex- 
hibited in  any  of  the  said  courts  of  King^s  Bench,  4ec.,  shall  be  found  or  adjudged  guilty  of 
a  usurpation  or  intrusion  into,  or  UnlawiuUy  holding  and  executing  any  of  the  said  offices  or 
franchises,  it  shall  and  may  be  lawful  to  and  for  the  said  courts  respectirely,  as  well  to  rire 
judgment  of  ouster  agsdnst  such  person  or  persons  of  and  from  any  of  the  said  offices  or  iraxi- 
chises,  as  to  fine  such  person  or  persons  respectively,  for  his  or  her  usurping,  &c<  any  of  the 
said  offices  or  franchises  ;  and  also  to  giye  judgment,  that  the  relator  or  relators  in  such  in- 
formation  named,  shall  recover  his  or  their  costs  of  such  prosecution  ;  and  if  judgment  sbaU 
be  given  for  the  defendant  or  defendants  in  such  information,  he  or  they  for  whom  such 
judgment  shall  be  given,  shall  recover  his  or  their  costs  therein  expended,  against  such  re- 
lator or  relators  ;  such  costs  to  be  levied  in  manner  aforesaid.-^.  This  statute  is  confined 
tocprporate  offices.     1  Burr.  40S.     I  Blk.  93.    Vide  9  East,  469.^9.  But  in  the  cases  to 
which  it  applies,  if  any  one  of  several  issues  on  a  quo  warranto  information,  be  found  fof 
the  prosecutor,  or  for  which  judgment  of  outUr  is  given,  he  is  entitled  to  costs  on  all  the 
issues.     1  T.   K.  453.— 10.  The    prosecutor  of  an  inforn  ation  in  nature  of  fice  tearranle 
thaU  pay  costs  on  the  statute   for  not  proceeding  te  trial  according  to  notice.     1  Sir.  33. 
Say.  130. — U*  And  a  defendant  in  execution  for  the  contempt,  and  for  costs  on  a  fueiear- 
ranto  information,  is  entitled  to  be  discharged  under  the  Lords^  act.    4  T.  R.  909 — IS.  Bj 
32  G.  3.  c.  58.  (which  gives  the  defendant  a  right  to  plead  the  statute  of  limitations,  A:c.  to 
an  information  in  nature  of  q%M  warranto)^  if  upon  the  trial  of  such  information,  the  issue 
joined  upon  the  plea  aforesaid  shall  be  found  for  the  defendant  or  defendants,  or  any  of 
them,  he  or  they  shall  be  entitled  to  judgment,  and  to  such  and  tho  like  costs  as  he  or  they 
would  by  law  have  been  entitled  to,  if  a  verdict  and  judgment  bad  been  given  for  him  or 
them  upon  the  merits  of  his  or  their  title  :  provided  always,  that  in  every  such  case,  the 
prosecutor  of  such  information  may   reply  to  such  plea,  any  forfeiture,  surrender,  or  avoid- 
ance by  the  defendant,  of  such  office  or  franchise,  happening  within  six  years  before  tho 
exhibition  of  such  information ;  whereon  the  defendant  may  take  issue,  and  shall  be  enti- 
tled to  costs  in  manner  aforesaid.    Tidd.  931.  935. 

(n)  1.  Executors  and  administrators,  when  defendants,  have  no  privilege  with  respect  Co 
costs.  Plowd.  183.  Hut.  69.  79.— S.  And  if  there  be  a  verdict  against  thorn,  the  judgment  is^ 
tliat  the  costs  be  levied  of  the  goods  of  the  testator  or  intestate,  if  the  defendant  hath  •• 
much  thereof  in  his  hands  to  be  administered^  and  if  not,  de  bonis  propriis,  4  T.  R.  648* 
7  T.  R.  359.— 3.  A  bankrupt  sued  as  executor,  pleaded  a  lalae  plea,  and  it  being  found 
against  him,  the  plaintiff  had  judgment  for  the  costs  de  bonis  propriis^  after  which  he  obtain- 
ed his  certificate  ;  and  the  court  held,  that  this  judgment  for  the  costs  was  not  discharged  by 
the  certificatet  3  Bur.  1368.  1  Blac  Rep.  400.  S.  C. — 4.  But  where  an  executor  or  admin- 
istrator pleads  pleno  adminUtravil^  and  the  plaintiff,  admitting  the  truth  of  the  plea,  taken 
judgment  of  assets  m  fiUuro^  the  defendant  is  not  liable  to  costs.  Seo  Kast.  £nt.  3S3.  8 
Co.  134.  SSaund.  £26.  Sid.  448.  S.  C« — 5.  And  where  an  exocufor  or  administnitor 
pleads  several  pleas  to  the  whole  declaration,  as  non  tusumpsiiy  and  pUnt  administraxii ^ 
and  one  of  them  is  found  for  him,  be  is  entitled   to  the  posiea  and  costs,  though  the  other 

plea  be  found  against  him.     E.  S^  Geo.  3.  K.  B.  T.  23  Geo.  3.  K.  B 6.  But  if  the  plaintiff 

take  judgment  of  assets  tn/M/uro,  upon  the  plea  o(plent  administratil^  and  go  to  trial  upois 
the  plea  of -non  assumpsit^  ho  will  be  entitled  to  costs,  if  be  obtain  a  verdict ;  and  therefore  iik 
such  case,  unless  the  defendant  has  a  good  ground  of  defence  upon  nonasrumpsii^  it  is  usual 
for  him  to  move  to  withdraw  bis  plea,  which  the  court  will  permit  him  to  do  upon  payment 
of  costs.  2  Blac.  Rep.  1275. — 7.  So  where  an  executor  pleaded  non  assumpsit  and  pUn^ 
adminisirarii^  on  which  the  plaintiff  took  issue,  and  a  bond  and  mortgage  outitandiisg,  and 
pUne  adminislratit  prattr^  on  which  latter  plea  the  defendant  took  jodgment  of  assets  ^fuan- 
do  accidsrinty  and  there  was  a  verdict  for  the  plaintiff,  on  the  plea  of  non  cissuvipsit ^  and  f<»r 
the  defendant  on  the  issue  of plene  administrarit  ;  the  court  held  that  the  plaintiff,  being  at 
all  events  entitled  to  judgment  of  assets  quando^  and  having  been  compelled  by  the  defeu- 
dant^s  pleading  non  assumpsit^  to  go  down  to  trial,  was  entitled  to  retain 'the  poslta^  and  to 
have  the  general  costs  of  the  trial,  though  the  issue  of  plait  administrattl  was  found  against 
him.  12  East,  232.  Tidd.  966, 9C7 —  {  8.  In  what  cases  executors  and  admiuistralors  £haU 
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When  costs  shall  be  recovered.  $S7 

(A  2.)  When  a  plaintiff  shall  not  recover  costs.  Vide  post,  (D.) 

Bat  the  plaintiff  shall  not  have  costs,  where  a  statute  since  the  st.  of  Glou« 
cester  gives  damages  generally,  ina^case  where  no  damages  at  all  were  re* 
coverable  before :  As,  in  (o)  ouare  imp^dit*  10  Co.  1 16,  a.  Cont.  where  the 
cbarch  was  full  at  the  time  o/ the  (juare  impedit.     Skin.  35. 

So  a  plaintiff,  who  sues  qui  tam^  &c.  shall  not  have  costs,  be  the  penalty 
certain  or  uncertain.     R.  1  Vent.  133.     1  Sal.  306.  (p) 

As  upon  the  st.  31  El.  13.  for  not  paying  toll  for  a  norse  before  sale.  3 
Lev.  374.     Lut.  300. 

Upon  the  st.  5  El.  9.  for  30/.  against  him  who  commits  perjury.  R.  Hut« 
22.     I  Brownl.  66.     Dub.  Cro.  El.  1 77. 

So  the  plaintiff  shall  not  have  costs  against  the  garnishee  in  a  foreign  at* 
tachment.  -  R.  Cro.  El.  173. 

[*]Nor  in  a  scire  facias,  till  the  st.  8  &  9  W.  3.  1 1.  Lat.  101.  DaL  95.(9) 

be  liable  for  costs.  Parker  v.  Stephens,  1  Hayw.  218.  Simmoiu  v.  Radcliff,  8  Hayw.  341. 
Frink  «.  Lnyten,  2  Bay,  166.  Vanderhorsrs  Ex^rs.  v.  Whitner,  2  Bay,  399.  Hardy  r.  Call, 
16  Mass.  Rep.  530.  Brown  v.  Lambert,  16  Johns.  Rep.  148.  Hogeboom  9.  Clark,  17  Johnst 
S6B.  Thornton  v.  Jett,  1  Wash.  139 — 9.  Heirs  and  devisees  not  liable  for  costs  in  certain 
cases.    Pennington  v,  Hanby,  4  Manf.  144.  }• 

(e)  1.  Real  actions.— -3.  Prohibition*  Comb.  20.— 3.  So  when  doXible  or  treble  damages 
w«re  giTea  by  a  subsequent  statute,  in  a  new  case  where  single  damages  were  not  before 
recorerable,  as  in  waste,  against  tenant  for  life  or  years,  upon  the  statute  of  Gloucester.  2 
fleo.  4.  17.  9  Hen.  6.  66.  10  Co.  116.  2  Inst.  289.-..4.  For  not  setting  out  tithes  upoa 
the  3  &  3  £4.  6.  c.  13.  Moor,  915.  Noy,  136.  Hard.  152 — 5.  Suut  where  single  dam- 
i^ei  are  giTen  to  the  par^  grieved.  2  Wils.  91.  Barnes,  151.  3Barr.  17l|3.  Say.  10.  I 
Tr.  71,     6  T*  R.  355.     7  T.  R.  267.    Vide  Cowp.  367,  8. 

(p)  I  Rol.  Ab.  574.  Carth.  231,  Comb.  449.  5  Mod.  356.  1  Ld.  Rd.  172,  Ca,  Pr, 
C.  P.  87.  Barnes,  124.     Cowp.  386.  1  H.  B.  10.     B.  N.  P.  333. 

(9)  If  By  the  Welch  judicature  act,  13  Geo.  3.  c.  51.  s.  1,  ^^  in  ease  the  plaintiff  in  any 
action  upon  the  case  for  words,  debt,  trespass  on  the  case,  assault  and  battery,  or  other 
personal  (ride  1  N.  A.  267.)  action,  where  the  cause  of  action  shall  arise  in  Wales,  and 
which  shall  be  tried  at  the  assizes  at  the  nearest  English  county  to  that  part  of  Wales  In 
which  the  cause  of  action  shall  be  laid  to  arise,  shall  not  recover  by  verdict  a  debt  or 
damages  to  the  amount  of  ten  pounds  ;  if  the  judge  who  tried  the  cause,  on  evidence  ap^ 
peartng  before  him,  shall  certify  on  the  back  of  the  record  of  nin  priw^  that  the.defendant 
was  resident  in  Wales  at  the  time  of  the  serrice  of  the  writ,  or  other  mense  procesi 
served  on  him  ;  on  such  fact  being  suggested  on  the  record  or  judgment-roll,  a  judgment  of 
nonsuit  shaU  be  entered  against  the  plaintiff,  and  the  defendant  shall  be  entitled  to,  an4 
ha^e  like  judgment  and  remedy  to  recover  his  costs  against  the  plaintiff,   as  if  a  verdict 


per  to  be  tried  in  such  English  county.'^ — ^2.  And  by  s.  2.  ^^  in  all  transitory  actions,  arising 
within  the  principality  of  Wales,  which  shall  be  brought  in  any  of  hi^  majesty^f  courts  of 
recoid,  oat  of  the  said  principality,  i(  the  venue  therein  shall  be  laid  in  any  county  or  plac4 
out  of  the  said  principality,  and  the  debt  or  damages  found  by  the  jury  shall  not  amount  to  the 
sum  of  ten  pounds,  and  it  shall  a^ppear,  upon  the  evidence  given  on  tho  trial,  that  the  cause 
of  action  arose  in  Wales,  and  that  the  defendant  was  resident  therein  at  the  time  of  the  ser- 
vice of  any  writ,  &c.  and  it  shall  be  so  certified,  under  the  hand  of  tho  judge  who  tried  tho 
cause,  upon  the  back  of  the  record  ofnitipriut  ;  on  such  facts  being  suggested  on  the  record 
or  judgment-roll,  a  judgment  of  nonsuit  shall  be  entered  thereon  against  the  plaintiff,  and  he 
shall  pay  to  the  defendant  his  costs  of  suit,  frc.  And,  in  the  taxation  of  costs,  the  proper  of- 
ficer shall  allow  to  the  plaintiff,  out  of  the  defendant's  costs,  the  full  sum  given  him  by  thdi 
verdict.*'— 3.  In  actions  or  prosecutions  on  the  revenue  laws,  it  is  enacted  by  the  statute 
28  Geo.  3.  c.  ^.  s.  24.  that  *'  in  case  any  information  or  suit  shall  be  commenced  and  brought 
to  trial,  on  account  of  the  seizure  of  any  goods,  wares,  or  merchandize,  seized  as  forfeited 
by  virtue  of  any  act  or  acts  of  parliament  relating  to  his  majesty's  revenues  of  customs  or  ex- 
cise, or  of  any  ship,  vessel,  or  boat,  or  of  any  horse,  cattle,  or  carriage  used  or  employed  in 
removing  or  carrying  the  s^me,  wherem  a  yerdict  shall  be  found  for  the  claimer  thereof,  and 
it  shall  appear  to  the  judge  or  court  before  whom  the  pame  shall  be  tried  or  he^^rd,  that  there 
was  a  probable  cause  oi  seizure,  the  judge  or  court  shall  certify  that  there  was  a  probable 
cause  for  making  sudi  seizure ;  and  in  such  csise  the  claimant  shall  not  be  entitled  tQ 
any  costs  af   suit  whatsoever.^'«-4.    And   see   the   statutes  19  Geo.  2.  c.  34.  s.    16, 
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(A  3.)  When  no  more  costs  than  damages. 

Bj  the  St.  43  EI.  6.  in  personal  actions  in  the  courts  (r)  of  Westminster 
(and  by  the  st.  11  &  12  W.  3.  9.  in  the  courts  in  Wales,  Chester,  {*] Lancas- 
ter and  Durham),  if  it  appears  that  the  debt  or  damages  amount  not  to  40^. 
the  plaintiiT  shall  have  no  more  costs  than  damages,  (s) 

I  '  ■  ■    ■ 

S3  Geo.  3.  c.  70.  s.   29.     E.   32  Geo.  3.  K.  B. — 5.  |In   actions  upon    judgnients,    i(    i* 
enacted  by  the  statute   43  Geo.  3.  o.  46.  s.  4.  that  *^  the  plaintifTs  shaU  not  recorer  or  be 
entitled  to  any  costs  of  suit,  unless  the  court  in  which  such  action  shall  be  brought,  or  some 
judge  of  the  same  court,  shall  otherwise  order.     9ee  2  Blac.  Rep.  705.-.-6.  But  this  statute 
does  not  extend  to  an  action  brought  by  the  defendant,  to  recorer  the  costs  of  a  judgmeot 
of  nonsuit,  but  only  to  judgments   recovered  by  plaintiffs. '^    14  East,   343.— -7.  And  in  ac- 
tions against  jfistices  of  (he  peace  on  account  of  a  conviction,  or  any  thing  done  by  them  for 
carrying  the  same  into  effect,  in  case  such  conviction  shall  have  been  quashed,  the  plaintiff, 
besides  the  value  and  amount  of  the  penalty,  in  case  the  same  shall  have  been  levied,  shall 
not  be  entitled  to  recover  any  costs  of  suit  (  unless  it  shall  be  expressly  alleged  in  the  dec* 
laration,  that  such  acts  were  done  maliciously,  and  without  any   reasonable  or  probable 
cause  ;  nor  in  case  it  shall  be  proved  at  the  trial,  that  such  plaintiff  was  guilty  of  the  offence 
whereof  ho  had  been  convicted,  or  on  account  of  which  be  had  been  apprehended,  or  had 
otherwise  suffered,  and  that  he  had  undergone  no  greater  punishment  than  was  assigned  by 
law  to  such  offence,     43  Geo.  3.  c.  141.     Tidd.  9o5.  957. 

(r)  1.  None  of  the  statutes  made  for  restraining  the  plaintiff^s  right  to  costs,  except  the  2X 
Jac.  1.  e.  ]6.  extend  to  actions  brought  in  an  inferior  court,  and  removed  by  the  defendant 

into  a  superior  one.     2  Lev.  124.  4  Mod.  378,  9.     1  Ld.  Rd.  395.     Cas,  Pr.  C  P.  45.  a 

%  And  it  has  been  holden,  that  the  latter  statute,  1  Salk.  207.  as  well  as  the  22  &  S3  Car. 
%,  c.  9.,  Cas.  Pr.  C.  P.  45.  only  restrains  the  court  from  awarding  more  costs  than  damages  ; 
but  the  jury,  not  bein^  rcstri^ined  thereby,  may  give  what  costs  they  please  .     Tidd,  952, 

(*)   1.  The  intention  of  the  statute  was  ioconBne  trifling  actions  to  inferior  courts.    GUb. 
Eq.  Rep.  196.     Gilb.  CJ.  P.  261,  2 — 2.  And  a  certificate  maj  be   granted  upon  it,  at  any 
time  after  the  trial  of  the  cause.      Say.  18.  3  T.  R.  38.  n. — 3.  The  first  instance  of  a  cer« 
tificate  being  granted  upon   the   statute  was  in   the  case  of  White  v.  Smith,  E.  17  G. «. 
wherein    Willes,  C.  J.  certified  in   an  action  for   taking  sand.    2  Str.  1232.  1  Wils.  93.  3 
"Wils.  325.^-4.  Since  which  time,  there  have  been  several  instances  of  such  certificates.  Id. 
Bay.  250.  2  Wils,  268.  3  T.  R.  37 — 5.  Where  a  statute  prohibits  an  act,  and  gives  damages 
for  the  violation,  with  costs  of  suit,  it  does  not  take  away  the  judge'^s  power  to  certify  under 
43  Eliz.  c.  6.,  that  the  damages  are  less  than  40#.  1  Taunt.  400.— 6.  And  a  certificate  may  be 
granted  upon  tl)is  statute,  in  an  action  on  the  case  for  an  injury  done  to  the  plaintiff's  right 
afconjmopby   digging  turves.     8  East.   294.-7.  Or  in  an  action  of  assault,  battery,  and 
imprisonment,   if  no  actual  battery  be  proved,     1  N.    R.  255, — 8.  And  even  if  a  battery 
be  proved,  this  will  not  prevent  the  judge  from    certifying  with  respect    tp   the  imprison- 
ment under  the  43  Eliz.,  and  though  he  cannot  certify  as  to  the  battery,  yet  the  plaintiff 
will  not  be  pnitled  to  full  costs  for  that,  unless  the  judge  certify  under  the  22  &  23  Car.  2, 
f:,  9.    2  N.  R.  471 — 9.  If  there  be  a  certificate  upon  this  statute,  the  plaratiff  shall  not  have  i 
the  costs  of  any  plea   pleaded  with  Ic^ve  of  the  court;  although  the  issue  thereupon  jola- 
ed  be  found  for   him,  and  the  judge    h^ve  not  certified  that  the  defendant  had  a  probable 
cause  for  pleading  the  matter  therein  pleaded.     Tidd,    676.— 10.  By  3  Jac.  I.e.  J5.  s.  4. 
If  in  any  action  of  debt,  or  action  upon  the  case  upon  an  assumpsit  for  the  recovery  of 
^ny  debt,  to  be  sued  or  prosecuted   against  any  citizen  or  freeman  of  the   city  of  London, 
pr  an;r  other  person,  being  a  victualler,  tradesman,  or  labouring  man,  inhabiting  within  the 
said  city  or  the  liberties  thereof,   in  any  of  the  king's  courts  at  Westminster,  or  elsewhere 
put  of  the  court  of  requests  for  the  saipe   city,  it  shall  appear  to  the  judge  or  judges  of  the 
court  whore  such  action  shall  be   sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the 
plaintiff  shall  not  amount  to  the  sum  of  40*.,  and   the  defendant  shall  duly  prove,  either 
by  suflicient   testimony  or  his  own  path,  that  at  the   time  of  commencing  such  action  the 
defendant  was   inhabiting  and  resident  in  the  city  pf  London  or  the   liberties  thereof,  th'o 
said  judge  or  judges  shall  not  allow  to   the  plaintiff  any  costs  of  suit,  but  shall  award  the 
plaintiff  to  pay  so  much  ordinary  costp*  io  the  defendant  as  the  defendant  shall  justly  prove 

before  the  said  judge  or  judges,  jt  hath   truly  post  him  in  defence  of  the   suit II.  The 

jurisdiction  of  iKe   court  of  rcque9ts  for  London   was  extended,  bythel4G.  2.  c.  10.  to 
^  *  every  citizen  and  freeman  of  the  city  of  London,  and  every  other  person  and  persons  in- 


hood  as  aforesaid.''     See  5  t.  R.   535.     1  East,   353,  a.  S.  C.  cited.— 12.  And  by  the  3t 
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ii  40  Geo.  S.  €.  104,  it  was  still  further  extended  to  *«  debts  not  exceeding  the  sum  of  5/. 
s.  f .  due  to  any  person  or  persons,  whether  residing  within  the  cit  j  of  London  or  elsewhere, 
or  to  bodies   politic   or  corporate,  and  fraternities  or  brotherhoods,   whether  corporate  or 
not  corporate,  from  any  person  or  persons  residing  or  inhabiting  within  the  said  city  or  its 
liberties,  or  keeping  any  house,   warehouse,  shop,  shed,   stall  or  stand,  or  seeking  a  liveli- 
hood, or  trading  or  dealing  within  the  same  city  or  liberties,  s.  5. — 13.  And  if  any  action  or 
sQit  shall  be  commenced  in   any  other  court   than  the  said  court  of  requests,  for  any  debt 
not  exceeding  the  sum  of  5/.   and  recoverable  by  virtue  of  the  former  acts,  or  of  thie  act,  in 
the  said  court  of  requests,  the  plaintiff  or  plaintiffs  in  such  action  or  suit  shall  not,  by  rea- 
lOBof  a  verdict  for  him,  her,  or  them,  or  otherwise,   have  or  be  entitled  to  any  costs  what- 
aoever  ;  and  if  the  verdict  shall  be  given  for  the  defendant  or  defendants  in  such  action  or 
sait,  and  the  judge  or  judges  before  whom  the  same  shall  be  tried  or  heard,  shall  think  fit 
to  certify  that  such   debt  ought  to  have   been  recovered  in  the  said  court  of  requests,  thea 
jocb  defendant  or  defendants  shall  have  double  costs,  and  shall  have  such  remedy  for  reco- 
Tcring  the  same,  as  any  defendant  or  defendants  may  have  for  his,  her,  or  their  costs,  in 
any  cases  bylaw."  s.  12 — 14.  This   act  of  parliament  has  been  construed  to  extend  to 
an  action  of  debt  for  less   than  five   pounds,  on  the  .iudgment  of  a  superior  court.     2  Bos* 
k  Pal.  588.    Vide  3  Esp.  Cas.  Ni.  Pri.  280 — 15.  And*  the  court  of  requests  have  jurisdiction 
[•Joader  it,  over  a  contract  for  the  retention  of  tithes  by  the  tenant,  the  value  of  which 
was  under  5Z.«-16.  And  therefore  if  the  vicar  sue  for  the  same,   and  recover  less  than  5/. 
open  a  count  in  assumpsit  on  a  quanitan  valebant y  the  defendant  may  enter  a  suggestion  on 
the  roll,  stating  that  he  was  a  freeman   and  inhabitant  of  the  city  of  London,  trading  there 
at  the  time  he  was  served  with  the  writ,  for  the  purpose  of  ousting  the  plaintiff  of  his  costs. 
6  East,  194. — 17.  The  criterion  in  these  cases  is  the  sum   recovered  by  the  verdict ;  and 
if  that  be  under  5Z.,  the  defendant  is  entitled  to  a  suggestion  for  costs,  though  the  action 
was  brought  for  the  recovery  of  a  larger  sum.     S  Taunt.  169. — 18.  There  are  some  dis- 
tinctions deserr ing  notice,  between  the  former  acts  of  parliament,  for  the  recovery  of  small 
debts  in  London,  and  the  39  ii  40  Geo.  3.  c.  104. — 19.     By  the  former  acts,  the  court  of 
requests  had  no  jurisdiction  in  a  suit,  unless  both  the  plaintiff  and  defendant  were  resident 
within  the  city.    2  H.  Blac.  220 — 20.  But  this  is  not  necessary  under  the   39  &  40  Geo. 
3.  c,  104.  which  extends  the  jurisdiction  of  the  court  to  debts  not  exceeding  6/.,  due  to  any 
person  or  persons,  whether  residing  within  the  city  or  elsewhere.—- 21.  It  is  necessary  how- 
eTer,-underthe  latter  act,   that  the  defendant  should  be  a  person  residing  or  inhabiting 
within  the  city  or  its  liberties,  or  keeping  a  house,   ice,  or  seeking  a  livelihood  there.-— 22. 
Aadif  a  party^s  residence  be  out  of  the  jurisdiction  of  the  court  of  requests  for  London,  his 
occasionally  underwriting  a  policy  at  Lloyd^s  coffee-house,  where  he  has  a  seat,  is  not  a 
Btekiog  hie  livelihood  within  the  city,  so  as  to  subject  him  to  the  jurisdiction  of  the  court ; 
it  Bost  be   followed  as  a  trade  or  business.    5  Esp.  Cas.   Ni.  Pri.  19.,  and  see  1  Smith,  R. 
334 — 23.  So  where  a  defendant  resided   in  Middlesex,  and  kept  a  warehouse,   in  the  city 
of  London  jointly  with  another  person,  but  told  the  plaintiff  that  he  did  not  keep  the  ware- 
hoQse,  and  the  plaintiff,  upon  enquiry  in  the  neighbourhood  where  it  was,  could  obtain  no 
intelligence  respecting  him,  the  court  of  Common  Pleas   would  not,  under  the  above  act  of 
parliament,  exempt  the  defendant  from  payment  of  costs,  on  the  ground  of  the  verdict  being 
aadsr  five  pounds,  and  that  he  ought  to  have   been  summoned  to  the  court  of  requests.  1 
New  Rep.  C.  P.   153.— 24.  So  a  market  gardener,  who  rented  a  stand  with  a  shed  over  it. 
in  Fleet  Market,  at  an  annual  rent,  which  he  occupied  three  times  a  week,  on  market  days, 
till  ten  o^dock  in  the  morning,  after  which,  and  on  all  otber  days,  it  was  occupied  by  others, 
was  held  not  to  keep  a  stand,  within  the  meaning  of  the  London  court  of  requests  act,  so  as 
to  be  privileged  to  be  sued  there  for  a  debt  under  five  pounds.    8  East,  336.-25.  And  in 
a  late  case,  a  person  plyine  as  a  porter  in  the   city  of  London,  and  resorting  to  a  house  of 
call  there,  but  not  lodging  m  the  city,  was  holden  not  to  be  a  person  seeking  his  livelihoodl 
in  London,  within  the  meaning  of  the  above  act.    2  Taunt.  196.  and  see  13  East,   161.— 
S6.  It  should  also  be*  observed,  that  under  the  former  acts,  the  plaintiff  is  not  only  prevent- 
ed frvun  recovering  his  costs,  upon  a  suggestion  that  the   debt  is  under  forty  shillings,  but 
shall  pay  costs  to  the  defendant :  but  the  statute  39  &  40  Geo.  3.  c.  104.  only  prevents  the 
plaintiff  from  recovering  his  costs,  on  a  verdict  in  his  favour  for  less  than  five  pounds,  and 
does  not  give  any  costs  to  the  defendant ;  though  if  a  verdict  be  given  for  the  latter,  he  is 
entitled  by  the  act  to  double  costs,  on  the  judge's  certifying  that  the  debt  ought  to  have 
been  recovered  in  the  court  of  requests. — 27.  The  court  of  requests  in  London  having  been 
found  extremely  beneficial,  courts  of  a  similar  nature  were,  towards  the  end  of  the  last 
reign,  established,  by  act  of  parliament,  in  various  districts,  in  and  about  the  metropolis,— ^ 
28.  As  in  the  town  and  borough  of  South wark,  &c.  by  the  22  Geo.  2.  c.  47.  (explained  and 
amended  by  the  32  Geo.  2.  c.  6.) — 29.  In  the  city  and  liberty  of  Westminster,  and  part  of 
the  duchy  of  Lancaster, by  the  23  Geo.  2.  c.  27.  (explained  and  amended  by  the  24  Geo,  2. 
c.  42.)— 30.  And  in  the  Tower-hamlets,  by  the  23  Geo.  2.  c.  30.— 31.  The  county  court 
of  Middlesex  wa«  also  put  on  a  different  footing,  by  the  23  Geo,  2.  c  33.  for  the  more  easy 
and  speedy  recovery  of  small  debts.— ^.  And  in  the  present  reign,  the  jurisdiction  of  these 
cogrtsli^  in  several  in^tan^es  been  extended  to  sums  not  exceeding  fiye  pounds — 33.  An 
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in  London,  by  the  39  &  40  Geo.  3.  c.  104.  before  inentioned.-»-34.  In  Soathwark,  and  th« 
east  haJf  hundred  of  Brixton,  by   the  46  Geo.  3.  c.  87. — 35.  In  Birmingham,  by  the  47 
Geo.  3*  fees.  1.  c.  14. — 36.  And  in  Manchester,  by  the  48  Geo.  3.  c*  43.-37.  And  in  the 
city  of  Bath  and  its  enrirons,  the  jurisdiction  of  the  court  of  requests  has  been  extended  to 
sums  not  exceeding  ten  pounds,  by  flie    statute  45  Geo.  3.  c.  67. — 38.  In  these  acts  of  par- 
liament there  are  exceptions,  relating  to  particular  causes  and  persons,  of  which,  and  over 
whom  the  courts  have  no  jurisdiction. — 39.  Thus,  in  the  3  Jac.  1.  c.  15.  there  is  an  exception 
or  proviso,  s.  6. ;  and  see  39  &  40   Geo.  3.  c.  104.  s.  11.     1  Smith,  R.  396.    that  '^  it  shall 
not  extend  to  any  debt  for  rent,    upon  any  lease  of  lands  or  tenements,  or  any  other 
real  contracts,  nor  to  any  other   debt  that  shall  arise  by  reason  of  any  cause  concern- 
ing a  testament  or  matrimony,  or  any  thing  concerning  or  properly    belonging  to   the 
ecclesiastical  coart,  although  the  same   be  under  forty  shilling8.'^^-40.  And    there   is 
a  similar  exception  in  the  court  of  conscience  acts  for  Westminster.    22  Geo.  2.  c  47. 
[*]8.  16.^-41.    And   the   Tower-hamlets.    Doug.  245.^-42.  And  in  the  act  for    Southwark, 
46  Gee.  3.  c.  87.  there  is  a  clause,  that  it  shall  not  extend  to  any  debt  for  any  sum,  being 
the  balance  of  an  account  on  demand,  originally  exceeding  five  pounds,  s.  12.— 43.  7'ha 
exception  in  the  London  act,  has  been  extended  to  an  action  for  use  and  occupation.  Dong. 
^244.,  and  see  13  £ast,  161.     Vide  2  Bos.  &  Pal.  29.-.-44.   And  the  court  of  conscience  act 
there  does  not  extend  to  cases  where  the  plaintiff  recovers  less  than  the  limited  sum,  in  a 
special  action  on  the  case,  for  the  breach  of  an  agreement.     5  T*  R.  529.— 45<  Or  in  an  ac- 
tion on  the  case  for  negligence,  in  driving  the  plaintiff *s  carriage,  contrary  to  an  implied  oj- 
stunpaiU     1  Taunt.  396.— .-46.  Nor  does  the  jurisdiction  of  the  courts  of  conscience  extend 
to  contracts  made  on  the  high  seas.     1  Bos.  &  Ful.  223.-47.  Also  it  is  a  constant  and  inva- 
riable rule,  that  none  of  the  court  of  conscience  acts  extend  to  cases,  where  the  sum  recov- 
ered is  reduced  under  the  limited  sum,  by  means  of  a  set-off.    2  Str.  1191.     1  Wils.  19. 
8.  C.    2  Wils.  68.    Barnes,  470.  S.  C  3  Wils.  48.     Say.  Costs,  65.  S.  C.     1  Bos.  ft  Pul. 
S23  ;  or.tender,  Dougl.  448,  9.-48.  And  in  the  Common  Pleas  it  has  been  holden,  that  if  a 
debt  originally  above  Are  pounds,  be  reduced  under  that  sum  by  partial  payments,  it  is 
within  the  exception  of  the  Southwark  act.     46  Geo.  3.  c.  87.  s.  12 — 49.  Bat  in  general 
it  is  otherwise,  where  the  reduction  is  made  by  payments  in  part.     Barnes,  353.     4  Burr. 
2133.    8  Bast,  28.  347. ;  but  see  1  Bos.  {ft  Pul.  223.    Semb.  contra.     1  Taunt.  6Q  ;  or  t]i« 
defence  of  infancy.     14  East,  301.-— 50.  And  where  a  demand  for  plumber^s  work    and 
materials,  to  the  amount  of  eight  pounds,  was  reduced  below  five  pounds,  by  the  plaintiff 'a 
taking  and  allowing  for  the  old  lead,  the  court  of  King^s  Bench  held,  that  the  plaintiff  was 
not  entitled  to  his  costs  under  the  Southwark  act,  46  Geo.  3.  c.  87.— 51.  And  that  this  was 
not  a  demand  reduced  below  five  pounds  by  balancing  an  account,  within  the   exception 
of  the  twelfth  section.     14    East,  344.— 52.    It  is  not  a    su£Gcient  ground  for  re(nsiii|; 
a   suggestion,  under  the  22  Geo.  2.  c.  47.  that  a  court  of  conscience  has  no  authority 
to  try  a  question  of  bankruptcy.     1    Bos.   &   Pul.    II. — 53.  And  where   a  cause  is  re- 
ferred to  arbitration,  and  the  costs  are  directed  to  abide  the  event  of  the  suit,  the  plaintiH^ 
we  have  seen,  is  not  entitled  to  them,  if  it  appear  by  the  award  that  his  original  demand  was 
Under  forty  shillings,  and  he  might  have  recovered  it  in  a  court  of  conscience.— 54.  The 
court  in  one  instance  permitted  a  suggestion  to  be  entered  on  the  roll,  in  an  action  brought 
by  an  administrator.     Doug.  246.,  and  see  1  Bos.  &  PuU  12.— 55.  But  in  an  action  bioneht 
against  an  executor,  they  refused  it.    Doug.  263.  stat.  14  Geo.  2.  c.  10.    5  T.  R.  535.     Id. 
529.  ;  saying,  it  could  not  be  meant  to  give  the  court  of  conscience  a  jurisdiction  over  exe- 
cutors ;  and  that  if  there  was  no  express  exception,  there  was  one  implied  from  the  nature 
and  reason  of  the  thing. — 56.  An  attorney,  when  plaintiff,  is  not  obliged  to  sue  for  a  debt 
under  five  pounds,  in  the  court  of  requests  for  London.    7  Cast,  47.    S  Smith,  lU  52.  S.  C* 
— 57.  And  when  defendant  Is  not  subject  to  the  jurisdiction  of  the  county  court  of  Middlesex. 
2  Wils.  42.    Doug.  380.     3  Bur.   1583.  semb.  contra  ;  and  see  2  Bos.  h  PuU  29.-58.  Bat 
in  London,  Westminster,  and  the  Tower- hamlets,  he  is  expressly  subjected  thereto— 59. 
And  where  a  person  is  sued  in  a  superior  court,  for  a  debt  under  forty  shillings,  he  may 
move  the  court  to  stay  the  proceedings. — 60.  The  mode  of  taking  advantage  of  these  statutes 
is  by  plea,  suggestion,  or  motion.— 61.  Whbre  there  is  a  prohibitory  clause  in  the  act, 
declaring  that  *^  no  action  for  any  debt  under  forty  shillings,  and  recoverable  in  the  court 
of  requests,  shall  be  brought  apinst  any  person  within  the  jurisdiction   thereof,  in  any 
other  court  whatsoever,^*  as  in  Westminster,  the  proper  mode  of  taking  advantage  of  the 
act  is  by  pleading  it,  or  giving  it  in  evidence  under  the  general  issue.     2  H.  Blac.  352.«.«. 
62.  And  if  that  mode  be  not  adopted,  the  court  will  not,  after  verdict,  enter  a  suggestion  <ui 
the  record,  that  the  defendant  lived  within  the  jurisdiction,  or  stay  the  proceedings.     3  T. 
R.  453.     1  East,  354.  a.  8.  C.  cited.     43  Geo.  3.  K.  B.,^63,  I'fae  Tower-hamlet  act  baa 
the  same  prohibitory  clause  ;  and  though  it  gives  no  form  of  plea,  yet  it  may  be  pleaded,  or 
the  ikcts  which  bring  a  case  within  it  maybe  given  in  evidence  under  the  general  issue,  to 
nonsuit  the  plaintiff.    2  H.  Black.  352.-— 64.  Or  obtain  a  verdict  against  him.  1  East,  352» 
— 65.  In  the  London  act,  as  well  as  in  the  acts  for  Southwaric  and  Middlesex;,  there  it  no 
such  prohibitory  clause  ;  and  therefore  the  proper  mode  of  proceeding  upon  these  acts  is^ 
tor  the  defendant  to  apply  to  the  court  by  afi|davit,  for  leave  to  enter  a  eoggestSim  oa  tlie  roll 


When  costs  shatt  be  recovered.  S31 

[*]Nor  by  the  st.  21  Jac.  16.  in  an  action  for  slander  if  the  damages  are 
under  AOs.{t) 

Nor,  bj  the  st.  22  &  23  Can  2.  9.  s.  149.  in  other  personal  actions,  un- 
leas  where  the  judge  at  the  trial  certifies  a  battery  to  be  proved,  or  a  title  to 
bepriacipally  in  question;  and  judgment  for  more  costs  shall  be  void. 
1  VeaU  256.(w) 


oTthe  &cts  necessary  to  entitle  him  to  the  b^neiit  of  the  act.     1  Str.  47.  50.    2  Str.  1120. 
mi.    Barnes,  353.  470,  71.     Say.  Rep.  273.    Say.  Costs,  64.  S.  C    2  Wils.  68.     Barnes, 

470.  S.  C.     DoQg.  244.---66.  V^hich  suggestion  may  be  traversed,  or  demurred  to.    Barnes, 

471.  2  H.  Blac.  354.-67.  And  where  the  plaintiff  demurred  to  the  suggestion,  which  was 
tdjo^ed  against  him,  the  costs  of  the  application  were  allowed,  as  well  as  of  Uie  trisLl  and 
iormer  proceedings.,  (S  Str.  1120. )  though  not  strictly  speaking  costs  of  the  defence. — 68.  The 
spplicalbn  for  leave  to  enter  a  suggestion  should  be  made  before  final  judgment  signed.  8 
U.  Blac.  354.  8  East,  230.— 69.  And  the  affidavit  in  support  of  it  most  state  that  the  pan^ 
ties  were  within  the  jurisdiction,  when  the  cause  of  action  arose.  3  H.  Blac  220.  2  Taunt. 
169.— 70.  And  in  Middlesex  it  should  be  sworn,  that  the  defendant  was  liable  to  be  sum- 
mooed  to  the  court  of  requests.  2  H.  Blac.  356. — 71.  But  this  does  not  seem  to  be  necessa- 
Tj  in  London.  2  Taunt.  169. — ^72.  After  judgment  by  default,  and  damages  assessed  under 
fiTe  pounds  opon  a  writ  of  inquiry,  a  suggestion  cannot  it  seems  be  properly  entered  on  ^fte 
roll.  1  Str.  46.-73.  But  the  defendant  may  come  into  court  under  the  London  act,  and 
move  to  stay  proceedings,  on  payment  of  the  damages  assessed,  without  costs.  8  East,  239.  \ 
and  see  2  H.  Blac  351 .  2  Bos.  &  Pnl.  588.-74.  And  the  distinction  is  said  to  be  this  ;  that 
where  the  iotent  is  to  call  upon  the  other  party  to  pay  costs,  it  is  necessary  to  enter  a  sugges- 
tion, bat  where  the  intent  is  to  exonerate  the  party  applying,  and  the  other  party  is  not  en* 
titled  to  costs  at  all,  a  motion  is  sufficient  to  take  them  from  him*  1  Tauat.  397.  per  Best^ 
Serjeant.    Tidd.  937.  946. 

(0  1.  The  operation  of  this  statute  is  confined  to  actions  for  slanderous  words  spoken  of 
Am  person  ;  and  does  not  extend  to  an  action  for  a  libel.  24  Geo.  3.  K.  B.-— 2.  Or  for  slan- 
der of  title,  &c  Cro.  Car.  141.  163.  1  Str.  645.  wherein  the  special  damage  is  the  gist 
of  the  action. — 3.  Neither^  for  the  same  reason,  does  it  extend  to  an  action  for  special  dam- 
t{e,  to  consequence  of  words  not  in  themselves  actionable.  2  Ld«  Raym.  831.  1  Salk.  206. 
7 Mod.  129.  S.  C.  W.lles.  438.  Barnes,  132.  S.  C  Id.  135.  %  H.  Blac.  531.— 4.  Though, 
wbere  the  words  are  actionable  in  themselves,  a  special  damage  will  not  take  the  case  out 
of  the  statute.  2  Ld.  Raym.  1588.  2  Str.  935.  S.  C.  WUles,  438.  Barnes,  132.  3.  C 
Id.  142.  3  Burr.  1688.  2  Blac.  Rep.  1062.  Say.  Costs,  25.  S.  C  Cas.  Pr.  C.  P.  137. 
esn/ra.— 5.  This  statute  applies  to  a  writ  of  inquiry,  as  well  as  a  trial,  where  the  damages 
are  under  forty  shillings,  2  Str.  93.4.-6.  And  a  justification  found  for  the  plaintiff  will  not, 
ia  that  event,  entitle  him  to  full  costs.  Barnes,  128.  Cas.  Pr.  C.  P.  22.  2  Wils.  258.  4 
t»st,  567. 

(«)  1.  By  the  22  &  23  Car.  2.  c.  9.  (extended  to  Wales,  and  the  counties  palatine,  by  the 
H  ^  12  W.  3.  c.  9.)  it  is  enacted,  that  ^^  in  all  actions  of  trespass,  assault  and  battery  and 
other  personal  actions,  wherein  the  judge,  at  the  trial  of  the   cause,  shall  not  find  and 
certify  ander  his  hand,  upon  the  batk  of  the  record,  that  an  assault  and  battery  was  suffi- 
cieotly  proved  by  the  plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of  the  land 
aentioiued  in  the  plaintiff  ^s  declaration  was  chiefly  in  question  ;  the  plaintiff,  in  case  the  ju- 
ry shall  find  the  damages  to  be  under  the  value  of  forty  shillings,  shall  not  recover  or  obtain 
Bore  costs  of  suit,  than  the  damages  so  found  shall  amount  unto.^' — 2.  It  seems  to  have 
been  (he  mtention  of  the  statute,  that  the  plaintiff  should  have  no  more  costs  than  damages, 
is  aay  personal  action   whatsoever,   if  the   damages  were   under  forty  shillings,  except  in 
cases  of  battery  or  freehold  ;  and  not  even  in  these,  without  a  certificate. — 3.  And  this  con- 
a^nction  was  adopted  in  some,  of  the  first  cases  that  arose  upon  the  statute.    2  Keb.  849. 
3  Keb.  121.  247. — 4.  But  a  different   construction   soon  prevailed  :  and  it  is  now  settled, 
ft&t  (he  statute  is  confined  to  actions  of  assault  and  battery  ;  and  actions  for  local  tres- 
passes, wherein  it  is  possible  for  the  judge  to  certify,  that  the  freehold  or  title  of  the  land 
was  chiefly  in  question,    r.  Raym.  847.  T.  Jon.  232.  2  Sho.  258.  8.  C  3  Mod.  39.     1  Salk. 
208.     1  Str.  577.     6ilb.  £q.  Rep.  195.     Barnes,  134.     3  Wils.  322.  S.  C     1  H.  Blac.  294. 
2  East,  162,  per    Lawrence,  J.  7  East,  328.-5.  Therefore  it  does  not  extend  to  actions  of 
^uumpMity  debt,  covenant,  trover,  3  Keb.  31.     1  Salk.  208.,  false  imprisonment, or  the  like. 
^6.  Or  to  actions  for  a  mere  assault.     3  T.  R.  391.,  but  see  6  T.  R.  562.-7.  Or  for  crim- 
ioal  conversation.     2  Blac.  Rep.  854.     3  Wils.  319.  S.  C — 8.  Or  battery  of  the  plaintiff's 
*ervant,  3Keb.  184.     1  Salk.  208.     1  Str.  192.  ;icr  guoij  consortium  vtl  ttrtitium  amisU, — 
9.  In  actions  for  local  trespasses,  the  statute  applies,  wherever  an  injury  is  done  to  the  free- 
Wd.  2  Vent.  48.  Com.  Rep.  19.  \  Salk.  208.  1  Str.  577.   633.  645.  Gilb.  Eq.  Rep.  195.  2 
Str.  726.  2  Ld.  Raym.  1444.  S.  C.  6  T.  R.  281 — 10.  Or  to  any  thing  growing  upon,  Bui.  Ni. 
1*0.330.    Barnes,  144.     7  East,  325.  or  affixed  to  the  freehold,  Bui.  Ni,  Pri.  3*?'^      V^tr. 

[♦242] 


232  COSTS. 

[*]If  astatate  sajs,  that  if  the  damages  be  under  40^.  the  plaiDliff  shall 
not  have  judgment,  but  the  defendant  shall  have  costs  ;  the  jury  ought  to 
find  for  the  defendant  in  such  case.     5  Mod.  367. 

The  plaintiff  shall  not  have  more  costs  than  damages  in  trespass  for  as- 
sault and  battery ;  if  the  defendant  be  found  not  guilty  as  to  the  battery. 
R.  2  Lev.  1 02. 


633.     Caa.  Pr.  C.  P.  86.  Barnes,  121.     6  T.  R.  281.     7  East,  325.— II.  And  in  a  modern 
case,  it  was  carried  still  furUier.     Doug.  '779.  and  see  1  Str.  633.  645.     Gilb.  Eq.  Rep.  197, 
[*]8.  S.  C.     3  Burr.    1282.     Say.  Costs,  60.  S.  C  accord,   but  see  2  Vent.  215.     Skin.  66. 
Com.  Rep.  19.     1  Salk.  208.  1  Sir.  192.  semb.  contra. — 12.  In  an  action  for  mesne  profits, 
if  the  plaiotiif    recover  less  than  forty  shillings  damages,  and  the  judge  do  not  certif/ that 
the  title  came    in  question,  the  plaintitf  is  entitled  to  no  more  costs  than  damages.     1  £ep« 
Cas.  Ni.  Pri.  359.     6  T.  R.  593. — 13.  And   where,  to  a  declaration  in  trespass,  for  throw- 
ing down,  burning,  and  destroying  the  plaintiff ?8  hedge  or  fence,  .affixed  to  the  freehold,  the 
defendant  pleaded  the  general  issue,  and  a  justification  of  throwing  down  the  hod^e,  under 
a  right  of  common,  which  was  found  for  him,  and  there  was  sfTerdict  for  the  plaintiff,  with 
twenty  shillings    damages,  on  the  general  issue ;  the  court  held,  that  the  facts  stated  in 
the  special  plea  could  not  be  taken  into  consideration,  to  shew  that  the  title  to  the  freehold 
could  not  come  in  question  ;  and  as  it  might  have  been  in  issue  on  the  declaration,  and  the 
ju^o  did  not  certify,  the  plaintiff  was  entiUcd  to  no  more  costs  than  damages.     7  East,  325. 
ted  Vide  post,  951,  2. — 14.  But  in  trespass  for  breaking  and  entering  a  free  warren,  the 
plaintiff  shall  have  full  costs,  though  the  damages  be    under  forty  shillings.     2  Blac.  Rep. 
1151. — 15.  Where  an   injury  is  done  to  a  personal  chattel,  it  |s  not   within  the  statute.     3 
Keb.  389.  469.     T.Jon.  232.   1  Salk.  208.     1  Str.  534.     Gilb.  Eq.  Rep.  197.  S.  C— 16. 
Nor  where  an  injury  to  a  personal  chattel  is  laid  in  the  same   declaration  with  an  assault 
and   battery,  or  local  trespass.     3  Mod.   39.     1  Salk.  208.     1  Str.    192.551.     Gilb.  Eq. 
Rep.  197.  S.  C.  Barnes,  119, 20.  134.     3  Wils.   322.  S.  C    2  Str.  1 130.      Say.  CosU,  39.  ; 
but  see  1  Esp.  Cas.  Ni.  Pri.  255- — 17.  And  consequently,  in  these  cases,  though  the  dam* 
ages  be  under  forty  shillings,  the   plaintiff  is  entitled  to  full  costs,  without  a  certificate..—^ 
18.   But  then  it  must  be  a  substantive  and  independent  injury ;  for  where  it  is  laid  or  pro- 
red  merely  in  aggravation  of  damages,  as  a  mode  or  qualification  of  the  assanlt  and  battery, 
or  local  trespass,   1  Str.  624.,  or  there  is  a  verdict  for  the  defendant  upon  that  part  of  the 
declaration  which  charges  him  with  an  injury  to  a  personal  chattel,  it  is  within  the  statute. 
2  Vent.  180.  195.     Cas.   Pi.  C.  P.  118 — 19.  So,  where  a  laceravit,  or  tearing  of  the  plain- 
tiff's clothes,  is  laid  in  the  declaration,  or  found  by  the  jury,  to  be  merely  consequential  toy 
Say.  Rep.  91,  1  T.  R.  655.,  or  committed  at  the  same  time,  1  H.  Blac.  291.  5T.  R.  483..» 
as  an  assault  and  battery,  the  plaintiff,  recovering  less  than  forty  shillings  damages,  is  not 
entitled  to  full  costs,  without  a  certificate. — 20.  And  in  a  late  case,  it  was  holden  by  the 
court  of  Common  Pleas,  that  if  the   plaintiff  declare  in  one  count  for  assaulting  him,  and 
beating  his  horse  on  which  he  was  riding,  whereby  it  was  injured,  and  the  jury  gave  a  Ter- 
diet  with  general  dam  ages,  under  forty  shillings,  the  plaintiff  shall  have  no  more  costs  fhaii 
damages.     1  Taunt.  357. — 21.  The  certificate  required  by  this  statute,  need  not,  it  secm», 
be  granted  at  the  trial  of  the  cause.     11  Mod.    l98. — 22.  And  where   the  defendant  lets 
judgment  go  by  default.     Bui.  Ni.  Pri.  329 — 23.  Or  justifies  the  assault  and  battery.  6  T. 
R.  562. — 24.  Or  pleads  in  such  a  manner  as  to  bring  the  freehold  or  title  of  the  land  in 
question  on  the  face  of  the  record,  a  certificate  is  holden  to  be  unnecessary. — 25.   But  the 
plaintiff  in  trespass  quare  clausum  frtgii^  recovering  less  than  forty  shillings  damages,  Is  not 
entitled  to  costs  of  increase,  merely  because  a  view  was  granted  before   trial,  though  upon. 
the  application  of  the   defendant.     11  East,   184.     1  Ld.  Raym.  76.     2  Salk.   665.  S.  C. 
contra.-^26.  And  where  in  an  action  for  an  assault  and  battery,  the  defendant  justifies  the 
assault  only.     3  T.  R.  391.  ;  and  see  1  Taunt.  16. — 27.  Or  an  assault  only  is  certified  by 
the  judge,  2  Lev.  102.  the  plaintiff,  recovering  less   than  forty  shillings,  is  not  entitled  to 
more  costs  than  damages.^28.     Though,  in  the  latter  case,  to  entitle  him  to  full  costs,  tfa« 
judge  may  certify,  on  the  8  &  9  W.  3.  c.  U.   that  the  assault  was  wilful  and  malicious.     3 
^Vils.  326. — 29.  The  award  of  an  arbitrator  is  not  tantamount  to  a  judge's  certificate,  under 
the  22  &  23  Car.  2.  c.  9.     3  T.  R.  138.— 30.  Therefore  where  a  verdict  was  taken  for  10/. 
in  trespass,  subject  to  an  award  of  damages,  and  the  costs  were  directed  to  abide  the  eveof 
if  the  arbitrator  find  less  than  forty  shillings  damages,  the    plaintiff  cannot  have  his  costf^ 
though  it  be  also  found  that  the  trespass  was  wilful,  and  that  the  defendant  should  pay  th» 
plaintiff  his  costs  ;  for  costs  being  directed  to  abide  the  event,  means  the  legal  event  ;  and 
the  authority  of  a  judge  to  certify  for  costs  under  the  22  &  23  Car.  2.  c.  9.  where  the  tres- 
pass is  wilful,  is  not   transferred  to  the  arbitrator   under  such  a  rule  of  reference.     5  East 
489.— 31.  Where  the  plaintiff  recovered  less  than  forty  shillings  damages,  and  the   plea  or 
issue,  though  special,  was  collateral  to  the  question  of  freehold  or  title  to  the  land,  as  wher^ 
the  defendant  justified  an  entry  as  bailiff  under  process,  and  issue  was  joined  upon  the  doof» 
[*243][*244]  ^  r- 


tVhen  costs  shall  he  reeovered.  233 

And  the  plaintiff  shall  have  no  more  costs  than  damages,  though  the  plain* 
tiffjoiDs  several  trespasses,  and  the  defendant  justifies  all  except  the  clausum 
frtfrit,  if  the  justification  be  found  for  the  defendant.     R.  2  Vent.  180.  195* 

Though  the  trespass  be  for  breaking  his  close,  and  also  putting  st&kes 
upon  his  soil.     R«  2  Vent.  48. 

Or  breaking  his  close  and  his  soil.     Dub.  5  Mod.  74.     R.  Carth.  224,  5. 

Or,  breaking  his  close,  and  cutting  down  corn.  Scmb.  5  Mod.  315. 
Skin.  666. 

Or,  breaking  his  close,  and  cutting  down  bis  rails ;  for  they  are  fixed  to 
the  freehold.     Per  Holt,  Comb.  324. 

Or,  breaking  his  closes  and  pulling  up  and  throwing  down  his  hedges.  R. 
Comb.  420. 

Or,  cutting  down  trees.     R.  11  Geo.  1  •     C.  B.  Shepherd  and  Yard. 

Nor,  for  trespass  for  assault  and  batterj,  and  striking  his  horse,  per  quod 
ikterioratus  fuii,  and  not  guilty,  and  damages  generally,  where  no  battery 
vas  certified.  R.  Pas.  1 1  Geo.  in  B.  R.  int^  Clark  and  Otherey.  1 
Str.624.       '  '  . 

Nor  though  an  action  for  slander  was  commenced  before  the  21  Jac.  if  it 
was  prosecuted  after.     R.  Lat.  2.  58. 

Or,  commenced  in  an  inferior  court,  and  removed  into  C.  B.  by  habeas 
cornuf.    R.  in  C.  B.  Tr.  12.  Ann. 

mi  the  st.  2t  Jac.  16.  does  not  extend  to  an  action  for  slander  of  a  title. 
Per  3  J.  Jon.  196.     1  Sal.  207.     Cro.  Car.  141. 

Nor,  to  an  action  for  words,  actionable  only  in  respect  of  special  damage. 
R.  1  Sal.  206. 

Nor,  for  words  and  procuring  to  be  indicted.  R.  Cro.  Car.  163.  307. 
R.  cont.  2  Mod.  Ca.  371 . 

And  the  st.  22  &  23  Car.  2.  does  not  extend,  where  the  jury  gives  costs 
to  a  sum  certain  more  than  the  damages  are.     R.  2  Vent.  36.     1  Sal.  207. 

[*]Nor,  to  a  trespass,  in  which  the  title  of  the  land  does  not  come  ia 
qoestion  :  as,  in  trespass  for  throwing  down  his  stalls  in  a  market.  R.  Ray. 
487.     2  Jon.  232. 

Nor  to  trespass  and  trampling  struem^  anglice,  a  hay  rick.    Dub.  F,  g.  42. 

Or,  killing  his  horse  with  a  sword.     Ray.  488. 

Or,  for  entering  his  close  and  impounding  his  cattle.     R.  3  Mod.  40. 

Or,  for  entering  bis  close  and  ploughing  his  soil.     5  Mod.  74.  316.  ^ 

■*-        -      -  -  -   -      . .  ^       -       ■-..-..-       ..... 

l>eiDg  shut.  2  Barnard.  K.  B.  277.^32.  Or  where,  upon  a  plea  of  a  distress  for  rent,  tfaer« 
vaa  an  issue  on  the  defendant's  being  bailiff,  Say.  Rep.  250.  a  certiiicate  was  formerly  hoi- 
den  to  be  necessary  to  entitle  the  plaintiff  to  full  costs :  for  it  was  considered,  that  a  plaintitf 
who  recovered  less  than  forty  shillings  damages,  ia  trespass  quare  claHsum  /regit y  was  not 
entitled  to  full  costs,  noless  the  freehold  or  title  appeared  to  have  come  in  question,  either 
by  (he  jad^''8  certificate,  or  by  the  pleadings.-^33.  Bat  it  has  since  been  determined,  in 
aereral  cases,  2  H.  Blac  2.  341.  7  T.  R.  659.,  but  see  7  East,  325.  semb.  contra,  that  if 
the  defendant  in  trespass  quare  clatuum /regit ^  plead  a  license  or  other  justification  which 
does  not  make  title  to  the  land,  and  it  is  found  against  him,  the  plaintifT  is  entitled  to  full 
costs  though  be  do  not  recoTcr  forty  shillings  damages.— -34.  And  the  principle  on  which  these 
determinations  have  proceeded  is,  that  where  the  case  is  such  that  the  jndge  who  tries  the 
cause  cannot  in  any  view  of  it  grant  a  certificate,  it  Is  considered  to  be  a  case  out  of  the 
•tatute.  7  T.  R.  660. — 35.  §o  on  a  plea  of  not  gailty  to  a  new  assignment  of  extra  viam^ 
flkc  plaintiff  obtaining  a  verdict  for  less  than  forty  shillings  damages,  is  entitled  to  full  costs, 
without  a  judge's  certificate.  2  Lev.  234.  2  Ld.  Raym.  1444.  2Str.  726.  S.  C  Id.  1168- 
Say.  Rep.  251.  22  6.  3.  K.  B.  Hul.  Costs.  86.  S.  C.  1  East,  350.,  but  see  Barnes,  124. 129. 
S.  C.  id.  149.  Bui.  Ni.  Fri.  330.  contra.— 36.  Unless  the  way  pleaded  be  set  forth  by 
ttetes  and  bounds.  22  Geo.  3.  K.  B.  Hul.  Costs,  86.  S.  C  1  East,  351.^37.  And  where 
the  plaiiitiir  is  entitled  to  costs  upon  the  new  assignment,  he  ii  entitled  to  the  €ostt  of  all  the 
prerioas  pleadings.     1  T.  R.  636.  Tidd,  946.  952. 
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Or,  digging  his  turf,  corn,  &c.     Semb.  1  Sal.  193. 

Or,  entering  his  boat,  and  cutting  bis  rope.     5  Mod.  316.  R.  Comb.  324. 

Nor,  to  a  trespass  with  an  asportavit,  though  the  thing  carried  away  be  of 
small  value.     R.  2  Vent.  48.     Ace.  Skin.  666. 

So,  if  he  enters  a  close,  and  digs  roots,  and  removes  them  to  another 
p^ace  in  the  same  close;  for  that  is  a  carrying  away.     Per  2  J.  Vent.  cont. 

2  Vent.  215. 

So,  in  trespass  quod  aves  chasiavit  ir  ahduxii ;  for  that  is  a  carrying  away. 

Carth.  225.  ^         ,_    :.  r 

So  the  St.  22  &  23  Car.  2.  does  not  extend  to  a  trespass  where  the  defen- 
dant justifies,  and  it  is  found  against  him.     R.  2  Lev.  234. 

Where  the  action  did  not  commence  at  Westminster,  but  is  removed  out 
of  an  inferior  court.     Semb.  2  Lev.  124.     R.  4  Mod.  379. 

Where  the  action  is  for  disturbing  his  common.     R.  2  Mod.  141. 

Or,  for  chasing  his  sheep,  &c.     R.  1  Sal.  208. 

Neither  does  it  extend  to  debt,  assumpsit,  account,  trover,  detinue,  &c. 
where  the  title  to  land  cannot  come  in  question.     1  Sal.  208. 

Nor,  to  the  battery  of  a  servant,  per  quod  servitium  amisit.     5  Mod*  74. 

1  Sal.  208. 

Nor,  by  the  st.  4  &  5  W.  &  M.  23.  to  trespass  against  an  inferior  trades- 
man for  bunting,  hawking,  fishing,  or  fowling. 

And  every  tradesman  (jc)  seems  to  be  intended  by  inferior  tradesman. 
Pas.  9W.  3.  Bennetand  Thalbois.  1  Sal.  212.  (Reported  Comyns's 
Rep.  26.)  (y) 

,  Nor,  by  the  st.  8  &  9  W.  3. 1 1 .  to  a  trespass  which  appears  at  the  trial, 
and  is  certified  by  the  judge  upon  the  record,  to  be  wilful  and  malicious,  (z) 

£']And  though  the  st.  22  &  23  Car.  2.  says,  the  judgment  shall  be  void, 
all  not  be  avoided  by  plea.     2  Vent.  36. 

(A  4.)  By  an  avowant. 

By  the  st.  7  H.  8.  4.  an  avowant,  or  he  who  makes  conusance  in  replevin, 
or  second  deliverance  for  rent,  custom  or  service,  if  it  be  found  for  him, 
or  the  plaintiff  be  barred,  shall  recover  damages  and  costs,  as  the  plaintiff 
should  have  done  if  be  had  recovered. 


(x)  Jl  clothier  is.    Bafnea,  125. 

(y)  1.  Barnes,  125.     Ld.  Raym.  149. — Z.  But  this  doctrine  was  afterwards  questioned. 
2  Wils.  70.  Say.   Costs,  54. — 3.  In  trespass  for  hunting,  laid  upon  4  &  5  W.  &  M.  against 
the   defendant  as  a  dissolute  person,  &c.  if  the  plaintiff  prore  the* trespass,  but  not  the 
circumstances  under  the  statute,  he  shaU  nevertheless  recover  as  in  a  common  action  of 
trespass.    S  BIk.  900. 

(j>)  T.  The  certificate  required  by  this  statute,  need  not  be  granted  at  the  trial  of  the 
cause.     £.22  Geo.  3.  C.  P.     1  T.  R.  636.     6T.   R.IK    7  T.  R.  449.  K.  B.  but  see  3 
Wils  21.     Doug.  180.  n.  contra.-- 2.  And  if  it  appear  on  the  trial,  that  the  trespass,  how- 
ever trifliag,  was  committed  after  notice,  and  the  jury   give  less  than  forty   shillings   dam- 
ages, it  has  been  asual  for  the  judge  to  consider  himself  bound  to  certify  that  the  trespass 
was  wilful  and  malicious,  in  order  to  entitle  the  plaintiif  to  his  full  costs.     6  T.  R.  !>.,    and 
tee  7  T.  R.  449. — 3.  The  granting  of  a  certificate  however,  upon  this  statute,    seems  to  he 
discriitaonary  in  the  judge  before  whom  the  trial  is  had,  who  may  certify  or  not,   accordiBg 
as  it  appears  to  him,  under  the  circumstances  proved,   that  the  trespass  was  wilful  and 
malicious.— 4.  And  the  judge  having  declined  to  certify,  in  a  case  where  notice .  was  given 
by  the  plaintiff  ^s  wife  to  the  defsncuint  not  to  enter  the  lociu  in  qiui  in  his  cart,  there  be- 
ing no  road  there,  notwithstanding  which  the  defendant  persisted  in  going  on,  in    the  e%r 
ercise  of  a   disputed  right  of  common  in  an  adjoining  inclosure  of  the  plaintiff,    which 
right  was  found  for  the  defendant  on  a  justification  pleaded,  the  court   refused  to     inter- 
fere.   3  East,  495.    H.  43  Geo.  3.  K.  B.  Tidd.  954,  955. 
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So»  bj  the  st.  21  H«  8«  19.  ke  who  avows,  &c*  for  damage-feasant,  or 
other  rent. 

And,  by  equity,  if  he  avows  for  an  amerciament  in  a  court  leet,  or  baron. 
R.  Mo.  893.  R.  2  Cro.  520.  R.  cont.  Cro.  EI.  300.  Dub.  Cro.  Car^ 
534.  Semb.  2  RoL  75.  Court  divided,  Jon*  422.  434.  Cont.  per  Holt, 
Carth.  179. 

Or,  for  a  fine  in  a  court  leet.     R.  Mo.  893. 

Or,  for  an  estray.  Dub.  Ow.  13.  Cro.  El.  258.  329*  Ace.  2  Cro. 
520. 

Or,  for  a  heriot.     2  Cro.  28. 

Or,  for  a  relief.     Dub.  2  Cro.  28.     Jon.  422. 

Or,  for  the  penalty  of  a  bye-law.  Per  2  J.  Jones  cont.  Cro.  Car.  534. 
Jon.  421. 

And  the  avowant  shall  have  costs,  though  judgment  be  against  the  plain* 
tiff  apon  demurrer.     R.  2  Cro.  520. 

Or  the  plaintiff  be  nonsuited.  M.  13W.  3.  inter  Smith  and  Walgrave. 
(Reported  Comyns's  Rep.  122.) 

So,  if  an  executor  avows  by  force  of  the  st.  32  H.  8.  37.  though  it  be  a 
fubsequent  statute  to  21  H.  8.  19.     R.  2  Rol.  457. 

So,  thou^  several  issues  be  joined  upon  the  avowrVi  and  some  found  for» 
and  some  against  him,  and  the  plaintiff  has  not  costs  tor  the  issues  found  for 
him.    R.  2  Cro.  473.     Dub.  2  Rol.  37.     R.  ace.  2  Rol.  140. 

But  it  a  defendant  in  replevin  pleads  in  abatement,  and  avows  for  a  re« 
tarn,  and  has  judgment,  that  the  plea  shall  abate,  and  for  a  return ;  b^ 
shall  not  have  costs.  R.  M.  13  W.  3.  B.  R.  inter  Smith  and  Walgrave. 
(Reported  Comyns's  Rep.  1 22.)  (a) 

If  he  pleads  property.     Hard.  153.  (h) 

[*](A5.)  By  a  tenant,  or  defendant. — In  an  action. 

By  the  st.  23  H.  8.  15.  if  a  plaintiff  be  nonsuited,  or  have  verdict  against 
hiai  in  an  action  upon  the  st.  5  R.  2.  in  debt,  or  covenant  on  specialty  made 
to  the  plaintiff,  or  on  a  contract  with  the  plaintiff,  in  detinue  if  property  be 
alleged  in  the  plaintiff,  in  account  against  a  bailiff  or  receiver  to  the  plain- 
tiff, in  an  action  on  the  case,  or  on  a  statute  for  a  personal  wrong  or  offence 
to  the  plaintifli  the  defendant  shall  have  costs. 

So,  if  Judgment  be  against  the  plaintiff  upon  demurrer.  R.  1  And.  117* 
Vide  infra. 

And  by  the  st.  4  Jac.  3.  in  trespass,  ejectment,  or  other  action,  where 
plaintiff  should  have  had  costs  if  he  had  recovered,  (c) 


(a)  2  Ld.  Raym.  788. 

(6)  1.  And  by  the  11  Geo.  2.  c.  19.  a.  22.  if  the  defendant  avow,  or  make  copiizance 
ia  repleyin,  upon  a  distress  for  rent,  relief,  heriot,  or  other  service,  and  the  plaintiff  be 
BODsnit,  discontinue  his  action,  or  have  judgment  agp&inst  him,  the  defendant  shall  recor- 
tr  doable  costs  of  suit.— 2.  But  this  statute  does  not  extend  to  a  rent- charge.  Willes, 
429.    1  Bos.  &  Pnl.  214 — 3.  Or  seizure  for  a  heriot  custom.     Barnes,    148.    2Wils.  38. 

Bay.  Costs,  107 4.  And  where  by  a  canal  act,  the   company  were  authorized  to  take 

certain  lands  for  the  purposes  of  the  act,  on  making  certain  payments,  either  by  annual 
rents  or  sums  in  gross ;  and  the  persons  from  whom  the  land  was  to  be  taken,  were  empow- 
ered to  distrain  the  goods  of  the  company,  even  off  the  premises,  in  case  of  non-payment 
of  soch  sums  ;  an  avowant,  stating  a  distress  under  this  act  of  parliament,  was  hoiden  not 
to  be  entitled,  on  obtaining  a  verdict,  to  double  costs  under  the  statute  11.  Geo.  2.  c*  19.  s. 
22.    7  T.  R.  500. ;  and  see  1  Bos.  k  Pul.  213.  S.  P.     Tidd,  963. 

(0  Vide  Gilb.  C.  P.  271.  that  it  does  not  extend  to  suiU  by  executors  or  administrators. 
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So,  bj  the  St.  8  EL  2.  (d)  &  13  Car.  2.  2.  if  the  plaintiff  be  nonsuited 
for  want  of  declaration,  or  afterwards  discontinue,  or  be  nonsuited. 

So,  by  the  st.  4  Geo.  2,  28.  if  in  any  ejectment  the  plaintiff  be  nonsuited, 
unless  for  want  of  confessing  lease,  entry,  and  ouster. 

So,  by  the  st.  8  &  9  W.  3.  11.  if  judgment  be  against  the  plaintiff  or  de- 
fendant upon  demurrer  (e^  in  bar.     R.  1  Sal.  194.     Mod*  Ca.  88. 

Or  the  plaintiff  in  prohibition,  scire  facias^  debt  upon  st.  2  Ed.  6.  13.  or 
in  waste,  be  nonsuited,  discontinues,  or  has  a  verdict  against  him* 

So,  by  the  st.  4  &  5  W.  &  M.  18.  an  informer,  if  a  verdict  be  against  him, 
or  a  nolle  prosequi  entered  by  him,  shall  pay*  costs  ;  unless  the  judge  on  the 
trial  certify  there  was  a  probable  cause  for  the  information.  Vide  post, 
(A  6.) 

And  therefore  now,  in  all  cases  where  the  plaintiff  would  have  costs  if  he 
had  recovered,  the  tenant  or  defendant  shall  have  costs  if  the  plaintiff  be 
barred,  or  nonsuited. 

If  he  be  barred  upon  a  special,  as  well  as  upon  a  general  verdict.  R.  Cro. 
El.  465. 

Of,  discontinue  after  a  special  verdict.     Dub.  Cro.  Car.  575. 

And  this,  since  the  st.  4  Jac.  3. — But  not  upon  the  st.  23  H.  8.  15.  if  the 
action  be  not  for  a  personal  wrong  or  offence.     2  Leo.  9.  52.     3  Leo.  68. 

As,  in  an  action  upon  the  case  generally,  or  in  an  action  upon  a  statute. 

In  warrantia  charta.     Semb.  3  Lev.  322. 

So  the  defendant  shall  have  costs,  where  the  plaintiff  would  be  entitled 
to  costs  generally  in  the  same  action,  though  he  would  not  have  had  them  in 
that  particular  case :  as,  if  the  plaintiff  be  nonsuited  in  an  action  for  words, 
which  are  not  actionable.     R.  Hut.  16.     Hob.  219. 

[*]So,  if  the  plaintiff  be  nonsuited,  &c.  but  the  declaration  is  insufficient. 
R.  2  Rol.  88.  213.  R.  Cro.  Car.  175.  Cont.Cro.  Car.  545,  where  a  ver- 
dict was  for  the  plaintiff,  and  judgment  arrested  for  a  fault  in  the  declara- 
tion. 

So,  if  the  pla'mtiffbe  nonsuited  at  nisi  prius,  &lc.  though  the  plea  of  the 
defendant  be  insufficient.     R.  Mo.  625. 

Or,  enters  a  nolle  prosequi,  or  retraxit.     Dub.  Hard.  152. 

So  a  defendant,  being  an  executor,  or  administrator,  shall  have  costs  5 
though  a  plaintiff  executor  or  administrator  does  not  pay  costs.  R.  Ci-q« 
El.  503. 

So  a  defendant  shall  have  costs  where  the  plaintiff  sues  as  executor,  or 
administratpr,  if  it  be  for  ?t  wrong  to  himself,  or  upon  bis  contract;  as,  iu 
trespass  or  trover  for  goods  6f  the  testator  taken  out  of  the  possession  of  the 
executor  himself.  Hut.  79.  R.  Cro.  Car.  21 9.  Jon.  241 .  R.  Lat.  220. 
R.  cont.  per  totam  Curiam,  3  Lev.  60.  R.  ace.  in  C.  B.  6  Ann.  inter 
Hunt  and  Ballow,  (cited  Comyn'sttep.  163.)  R.  Sav.  133,  4.     Vide  post. 

In  ravishment  of  a  ward  out  of  the  custody  of  the  executor.  Dub.  Cro. 
Car.  29.     Hut.  79.     Cont.  3  Lev.  60. 


.r  ^?  «!;  y  ^1*' fc*^  f^\^^  *  ""*"*  proiequi,  defendant  is  entitled  to  coBts  upon  this  statute.  3 
?9.    Cro.  jTc    ^"  ^^         *°  '°**"  ^^  executors   or  administrators.     Cro.  Elij. 

337^  VRliv'i^i!i*^*^JM'^°in?*^"^  to  demurrers  to  pleas  in  abatement.  I  Ld.Rarm. 
fl^od  ftl  ^r  ^'-.  ^M^"^"  ^^^;.  ^«^-f82-  S.  C.  fiLd.  Raym.  992.  1  Salk.  194. 
O  Mod.  8B.  b.  C — 2.  Nor  any  action,  whercm  the  defendant  would  not  have  been  entitled 

c!  pT^'^nUa*  "'*°'''**  "^  ^*'^*''^'     ^*''  ^'''  ^'  ^*  ^^      ^  *^'  ^*'^''-  ^^'  •  ^^^  ••*  ^*"-  ^*'- 
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In  debt  for  rent  upon  a  lease  by  tbe  executor,  of  a  term  of  the  testator. 

Hat.  79. 
In  account  against  one  as  his  receiver.  Semb.  Bend.  pi.  28.  R.  Dal.  90. 
In  trover  for  goods  of  which  his  testator  died  possessed,  and  which  after- 
wards came  to  the  hands  of  the  defendant  by  findiog,  though  he  does  not  al- 
lege any  possession  in  himself;  for  the  finding  was  in  his  time,  and  he  might 
have  had  the  action  in  his  own  name.  R.  Jon.  241.  R.  1  Vent.  109.  U. 
id  C.  B.  P.  8  Ann.  inter  Hole  and  King,  (reported  Comyns's  Rep.  16-2.) 

So,  where  the  plaintiff  in  ejectment  declares  upon  the  demise  of  an  exe- 
cutor, and  is  nonsuited ;  for  the  action  is  his  proper  action,  and  he  is  bound 
by  the  rule.     Per  C.  B.  M.  5  Ann. 

1q  an  indebitatus  assumpsit  for  money  received  to  the  use  of  the  plaintiff 
as  eiecutor,  or  administrator.     R.  1  Sal.   207.     Cont.  Semb.    1  Sal.  314. 
R,  ace.  Mod.  Ca.  91 .  1 81 . 

So,  in  trover  by  an  administrator  for  goods  of  the  intestate  taken  after  his 
death,  and  before  administration.     R.  1  Vent.  109.     R.  inC.  B.  M.  9Ann. 
Adm.  1  Sal.  314. 
So,  if  the  plaintiff*  sues  as  executor  de  son  tort.     Lit.  5. 
So  an  executor  shall  pay  costs  for  not  proceeding  to  trial  upon  notice.  1 
Sal.  314. 

So  now,  by  the  st.  8  &  9  W.  3.  1 1.  in  trespass,  assault,  false  imprisonment 
or  ejectofient  against  several,  if  one  or  more  defendants  be  acquitted  by  ver-» 
diet,  they  shall  have  costs,  as  if  the  verdict  had  been  against  the  plaintilT  as 
to  ail;  unless  the  judge  at  the  trial  immediately  certify  on  the  record,  that 
there  was  a  reasonable  cause  to  make  them  defendants.  ( /*) 

[*]Butif  the  plaintiff  be  nonsuited  for  a  ftiult  in  the  declaration,  though 
divers  defendants  appear  severally,  they  shall  have  only  costs  for  one.  (g)  > 

So,  in  an  information,  if  one  defendant  be  {h)  acquitted,  he  shall  not  have 
costs,  though  the  judge  does  not  certify.     R.  1  Sal.  194.  (i) 


(/)  1.  This  statute  is  coofinod  to  the  particular  actions  therein  xnentioaed  ;  and  does  not 
extend  to  an  action  of  trespass  upon  the  case.  2  Str.  1005- — 2.  Nor  coi^sequenUy  to  an  action 
oftrorer.  Barnes,  139.-^.  Neither  does  it  extend  to  an  action  of  replevin.  3  Bur.  1284. 
1  Blac.  Rep.  355.  Saj.  costs,  215.  S.  C..-..4.  Nor  to  an  action  of  debt  oi^bond  against  execu- 
tors, one  of  whom  is  acquitted  on  the  plea  ofpUru  administravU  prater.    £.  42  Geo^  3.  K. 

B.  Tidd.  974. 

(g)  1.  Plaintiff  may  pay  costs  to  which  of  them  ho  pleases.  1  Str.  516.  2^  Str.  T203.^ 
2.  Jknd  if  several  defendants  fail,  each  is  answerable  for  the  whole  costs.     B.  N.  P.  335,  6. 

(A)  1.  Where  one  of  several  defendants  lets  judgment  go  by  default,  and  the  other  pleads 
a  plea  which  goes  to  the  whole  declaration,  and  shews  that  the  plaintiff  had  no  cause  of  ac- 
tion, if  this  pica  be  found  for  the  defendant  who  pleaded  it,  he  shall  have  costs  ;  and  being 
an  absolute  bar,  the  other  defendant  shall  have  the  benefit  of  it\  and  shall  not  pay  costs  to 
the  plaintiff.  Co.  Lit.  125.  Cro.  Jac.  134.  1  Lev.  63.  1  Sid.  76.  1  Keb.  284.  S.  C.  2 
Ld.  Raym.  1372.     1  Str.  6 10.     8  Mod.  217.  S.  C.     Cas.  Pr.  C.  P.    107.     Pr.  Reg.   102.   8. 

C.  2  H«  Blac.  38.-2.  But  where  the  plea  does  not  go  to  the  whole,  but  is  merely  in  dis- 
charge of  the  party  pleading  it,  there  the  other  party  shall  not  have  the  benefit  of  it;  but 
•hall  pay  costs,  though  it  be  found  against  the  plaintiff.     See  the  cases  referred  to,   supra. 

1  Wils.  89.     3  T.  R.  656.     Tidd,  973 -{  3.  And  if  two  defendants  in  an  action  for  a  tort, 

plead  not  gollty,  jointly,  and  one  of  them  is  found  not  guilty,  he  is  entitled  to  costs.  Brown 
V.  Steams,  13  Mass.  Rep. — 4.  If  two  defendants  plead  severally,  where  they  may  and  ought 
to  plead  jointly,  they  shall  not  have  several  costs.  Ward  v.  Johnson,  13  Mass.  Rep.  148.  }- 

(0  1.  Many  cases  have  occurred  in  both  courts,  independently  of  tbe  statute  4  Ann.  c.  16. 
in  which  the  question  has  been  made,  whether  a  defendant  is  entitled  to  any  costs,  where, 
there  being  several  counts  in  a  declaration,  the  plaintiff  has  obtained  a  verdict  upon  one  only. 
-*^  And  it  has  been  uniformly  holden,  that  in  such  case  costs  shall  not  be  taxed  for  the 
defendant,  on  such  counts  as  may  have  been  found  for  him,  not  only  in  cases  where  the 
sahstantial  cause  of  action  is  the  same  in  all  the  counts,  and  only  varied  by  the  manner  of 
•tating  it,  2  Blac.  Rep.  800.  1199.,  but  also  where,  to  different  counts  of  a  declaration,  there 
have  been  different  pleas,  and  issues  on  those  picas,  and  one  or  more  of  the  issues  have  been 
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[*]So,  in  debt  upon  the  st.  2  &  3  Ed.  6.  13.  if  the  plaintiffbe  nonsuited, 
or  has  a  verdict  against  him  the  defendant  shall  not  have  [*]co8t8 ;  for  it  is 

found  for  the  plainti/T,  and  the  rest  for  the  defendant.— 3.  In  inch  case  it  has  also  been  deter- 
mined, that  the  defendant  shaU  not  have  costs  taxed  on  the  issaes  found  for  him — 4.  And  ihm 
practice  appears  io  have  been  settled  in  both  courts,  that  wherever  a  plaintiff  succeeds  on  a 
trial,  as  to  any  part  of  his  demand,  divided  into  different  counts  in  his  declaration,  whether  ihm 
defendant  has  pleaded  one  plea  to  all  the  counts  jointly,  or  pleaded  to  them  separately,  and 
separate  issues  have  been  joined,  on  some  of  which  he  has  succeeded,  jet  he  has  never  been 
allowed  costs  on  that  part  of  the  plaintiff  *s  demand,  which  has  been  found  against  the 
plaintiff.  5  Ealt,  S65. — 5.  There  was  formerly  a  distinction,  as  io  the  costs  on  several 
counts,  between  the  practice  Of  the  two  courts:  for  in  the  King^s  Bench,  when  the  decla* 
ration  consisted  of  several  counts,  the  plaintiff  was  only  entitled  to  the  costs  of  such  as 
were  found  for  him;  and  neither  party  was  allowed  the  costs  of  those  which  were 
found  for  the  defendant.  Say.  Costs,  212.  Doug.  677.  6T.  R.  602,3.  6  East,  262,  3. 
2  Bos.  &  Pul.  50.  b.,  but  see  1  Wils.  331. — i.  But  it  was  otherwise  in  the  Common 
Pleas  :  for  there,  if  the  plaintiff  succeeded  upon  any  one  of  the  counts,  be  was  entitled 
to  *he  costs  of  his  whole  declaration,  though  the  defendant  succeeded  upon  the  others. 
Bui.  Ni.  Pri.  335.  2  Blac.  Rep.  80a  1199.  6  T.  R.  602,  3.  5  East,  262,  3.  2  Bos.  te 
Pul.  49.,  but  see  the  case  put  by  Le  Blanc,  J.  8  T.  R.  467. — 1.  This  distinction  how* 
ever,  is  now  abolished ;  and  it  is  setticd  in  both  courts,  that  neither  party  is  entitled  to 
costs,  on  those  counts  which  are  found  for  the  defendaint.  2  Bos.  &  Pul.  334. ;  and  see 
Chitty  on  Pleading,  chap.  iv.  p.  395. — 8.  So  where  the  defendant  pleaded  several  justifica- 
tions to  two  counts,  for  different  trespasses  in  different  places,  and  on  the  trial  all  the  issues 
were  found  for  him,  except  an  issue  on  not  guilty  to  a  new  assignment,  which  was  found 
for  the  plaintiff ;  the  court  on  argument  held  that  the  plaintiff  was  entitled  to  one  penny 
damages  and  one  penny  costs,  the  jury  having  found  the  verdict  for  him  with  one  penny  dam- 
ages, and  that  the  defendant  was  not  entitled  to  any  costs.  Barnes,  149. — 9.  So  where  the 
defendant  in  trespass  pleaded  three  different  justifications  to  three  different  counts,  and  on 
issue  joined  in  the  Common  Pleas,  had  a  verdict  for  him  on  two,  and  against  him  on  the  third  ; 
on  motion,  this  was  holden  not  to  be  a  case  within  the  act,  and  that  the  plaintiff  was  enti- 
tled io  costs  at  common  law  on  the  whole  declaration.  Bui.  Ni.  Pri.  335..— 10.  So  where  ft 
d^laration,  in  an  action  on  the  case^  contained  one  count  in  trover,  and  another  for  words, 
and  the  defendant  pleaded  not  guilty  to  the  first  count,  and  a  justification  to  the  second  county 
and  there  wais  a  verdict  for  the  plaintiff  on  the  count  in  trover,  and  for  the  defendant  on  the 
other  count,  the  court  held  that  the  defendant  should  not  have  costs  taxed  on  the  issue 
found  for  ham;  and  Buller  J.  saidi  the  practice  of  the  court  is  uniform,  not  to  allow 
the  defendant  costs  in  cases  of  this  sort.  Doug.  677..— 11.  So  where  the  defendant  pleads 
non  atrumptit  as  to  all  but  a  particular  sum,  and  as  to  that  sum  a  tender;  and  on  the  tri- 
al, the  fact  of  the  tender  is  found  for  him,  but  that  the  sum  tendered  was  not  sufficient,  by 
which  the  plaintiff  has  a  verdict  on  the  general  issue,  and  judgment  for  his  damages  and 
costs ;  in  such  case*  there  is  not  an  instance  of  the  costs  of  the  issue,  on  the  plea  of  ten- 
der, ever  having  been  taxed  for  the  defendant.  6  East,  262.— 12.  And  accordingly  in  a 
late  case,  where  inoitumptU  against  an  executrix,  the  defendant  pleaded  the  general  n- 
sue  and  the  statute  of  limitations  to  the  whole  declaration,  and  as  to  a  particular  sum  that 
the  promises  were  made  by  the  defendant's  testator  and  one  A.  B.  jointly,  which  A«  B.  sur- 
vived the  testator,  and  is  still  living ;  and  this  last  issue  was  found  at  the  trial  for  the  defend- 
ant, and  the  other  two  issues  for  the  plaintiff,  who  thereupon  had  judgment  for  the  rest  of  his 
damages  and  costs  ;  the  court,  after  a  full  investigation  of  the  subject,  held  that  the  defend- 
ant was  not  entitled  to  have  the  costs  of  the  issue  found  for  her  deducted  from  the  costs  of 
the  trial,  which  the  plaintiff  was  entitled  toon  the  issues  found  for  him.  6  East,  261— 
13.  The  same  rule  has  prevailed,  where  a  defendant  has  succeeded  on  a  demurrer,  as  to  part 
of  the  plaintiff's  demand.  5  East,  2G4. — 14.  Thus,  where  the  declaration  consisted  of  two 
counts,  and  the  defendant  demurred  to  one,  and  obtained  judgment  thereon,  and  pleaded  to 
the  other,  and  on  trial  of  the  issue,  there  was  a  verdict  for  the  plaintiff;  iho  court  held,  that 
the  plaintiff  was  entitled  to  costs  upon  his  verdict,  and  the  defendant  to  none  upon  bis 
demurrer  :  for  that  the  plaintiff  having  prevailed  upon  one  of  his  coupts,  had  a  right  to  have 
his  costs  upon  that  count,  without  any  deduction  on  account  of  the  defendant's  having  got 
judgment  upon  his  demurrer  to  the  other  count.  2  Burr.  1232.  Say.  Costs,  21 1.  S.  C.  bat 
differently  reported.  Tamen  quare  ;  and  see  stat.  8  &  9  W.  3.  c.  11.  s.  2. — 15.  But  if  ther« 
be  two  distinct  causes  of  action  in  two  separate  counts,  and  as  to  one  the  defendant  suffers 
judgment  to  go  by  default,  and  as  to  the  other  takes  issue  and  obtains  a  verdict,  he  is  enti- 
tled to  judgment  for  his  costs  on  the  latter  count,notwithstanding' the  plaintiff  is  entitled  !• 
judgment  and  costs  on  the  first  count.  3T.  R.  654.  and  see  6  T.  R.  602,  3— 16.  So 
where  the  declaration  in  trespass  consisted  of  one  count  only^  to  which  there  were  sev- 
eral pleas  of  justification,  on  which  issues  were  takon,  and  a  new  assigaraent,  on  wkich 
[*i250]  [*!251] 
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not  a  debt  by  Bpecialtj  or  contrSict,  or  for  a  personal  wrong  to  the  plaintiff; 
and  therefore  it  is  not  within  23  H.  8.  15.     2  Inst.  651.  (k) 

^^ I     ^^1   !-■ ■  -       -1 —   -    -  I  ■-  M        , ir-n^~^~^'^'^^^—   ^ IT — r        '      -         i ■"■-    ^w^  him   . UJM^I^I^^B' 

jadgmcnt  passed  by  default,  and  a  venire  was  awarded,  as  well  to  assess  the  damages  on 
the  judgment  by  default,  as  to  try  the  issues  ;  all  the  issues  being  found  for  the  defendant, 
it  was  holden  that  he  was.  entitled  to  the  costs  of  them.  8  T.  R.  466,^  and  see  5  East,  265. 
*-17«  And  in  like  manner,  where  one  of  the  issacs  in  a  similar  ease  was  found  for  (he  defen- 
dant, he  was  holden  to  be  entitled  to  the  general  costs  of  the  trial,  though  another 
iisue  wasfoand  for  the  plaintiff.  13  East,  101. — 18.  But  where  the  defendant  in  trespass 
fMsrc  cUnuumfregii^  pleaded  not  guilty,  and  also  a  justification  under  a  right  of  way,  and 
the  plaintiff  traversed  the  right  of  way,  and  new  assigned  extra  viam  ;  and  isyue  was  taken, 
as  well  on  the  new  assignment,  as  on  the  right  of  way ;  after  Terdict  for  the  plaintiff, 
with  one  shilling  damages'  on  the  new  assignment,  and  for  the  defendant  on  the  justi- 
fication, the  plaintiff  was  holden  to  be  entitled  to  full  costs,  deducting  only  the  defendant's 
oofts  on  the  issue  found  for  him.  1  East,  350.  13  East,  104.  a.<— 10.  An  inclosure 
act  directed,  that  the  parties  who  were  dissatisfied  with  the  determination  of  the  commis- 
sioDers  might  bring  actions  to  try  their  rights,  adding,  '*  that  if  the  verdict  should  be  in  fa- 
rour  of  the  commissioners^  determination,  the  costs  should  be  borne  by  the  plaintiff,  and  if 
against  such  determination,  then  by  the  proprietors  at  large.''  A  proprietor  brought  an  ac- 
tmi,  claiming  nine  distinct  rights,  and  recovered  for  three  only,  and  the  court  held,  that 
he  thoald  only  have  his  costs  on  those  issues  which  were  found  for  him,  and  that  the  de- 
fendant Aould  have  his  costs  of  the  other  issues.  6  T.  R.  600,^-90.  It  should  be  remembered, 
however,  that  the  plaintiff  has  in  no  case  a  right  to  costs,  except  where  he  is  entitled  to 
judnnenton  the  whole  record.<^21.  And  therefore  where  the  defendant,  in  trespass  for 
breaKing^and^entering  the  plaintiff's  free  fishery  in  A.  and  also  in  B.,  and  also  in  A.  and  B., 
pleaded  /Snt  not  guilty,  and  secondly,  that  the  said  free  fisheries  were  parcel  of  a  navigable 
harboor,  &c.  common  to  all  the  king's  subjects  ;  to  which  the  plaintiff  replied,  prescribing 
for  a  free  fishery  in  the  said  place,  in  right  of  his  manor ;  and  the  defendant  rejoined,  taking 
brae  on  such  -prescription  :  it  was  holden,  that  on  verdict  for  the  plaintiff  on  the  general 
issae  and  for  th6  defendant  on  the  prescription,  the  latter  go!bg  to  the  whole  declaration, 
the  plaintiff  was  not  entitled  to  costs.     1 1  East,  263.  ;  Tidd.  857, 069. 

(£)  1.  And  for  the  more  effectual  prevention  of  frivolous  and  vexatious  arrests  and  suits, 
it  is  enacted  by  the  statute  43  Geo.  3.  c.  46.  s.  3.  that  **  in  all  actions  to  be  brought  in  En- 
gland or  Ireland,  wherein  the  defendant  or  defendants  shaH  be  arrested  and  held  to  special 
bail,  and  wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the  amount  of  the  sum  for 
vhich  the  defendant  or  defendants  in  such  actions  shall  have  been  so  arrested  and  held  to 
special  bail,  such  defendant  or  defendants  shall  be  entitled  to  costs  of  suit,  to  be  taxed  ac- 
cording to  tlie  custom  of  the  court  in  which  such  action  shall  ha«re  been  brought ;  provided 
(hat  it  shall  be  made  appear,  to  the  satisfaction  of  the  court  in  which  such  action  is 
breuglit,  upon  motion  to  be  made  in  conrt  for  that  purpose,  and  upon  hearing  the  parties  by 
aflyavit,  that  the  plaintiff  or  plaintiffs  in  such  action  had  not  any  reasonable  or  probable 
causa  for  causing  the  defendant  or  defendants  \o  be  arrested  and  held  to  special  baU  in  such 
aaioont  as  aforesaid,  and  provided  such  court  shall  thereupon,  by  a  rule  or  order  of  the 
tame  court,  direct  that  such  costs  shall  be  allowed  io  the  defendant  or  defendants ;  and  the 
plaintiff  or  plaintiffi  shall,  upon  such  rule  or  order  being  made  as  aforesaid,  be  disabled  from 
Caking  out  any  execution  for  the  sum  recovered  in  any  such  action,  unless  the  same  shall 
exceed,  and  then  in  such  sum  only  as  the  same  shall  exceed  the  amount  of  the  taxed  costs 
of  the  defendant  or  defendants  in  such  action :  and  in  case  the  sum  recovered  in  any  such 
action  shall  be  less  than  the  amount  of  the  costs  of  the  defendant  or  defendants,  to  be  taxed 
as  aforesaid,  that  then  the  defendant  or  defendants  shall  be  entitled,  after  deducting  the 
sata  of  money  recovered  by  the  plain  tiff  or  plaintiffs  in  such  action,  from  the  amount  of  bis  or 
their  c^osts  so  to  be  (axed  as  aforesaid,  to  take  out  execution  for  such  costs,  in  like  manner 
isa  defendant  or  defendants  may  now  by  law  have  execution  for  costs  in  other  cases.'' — 2. 
Upon  this  stntute,  the  defendant  was  allowed  his  costs,  where  the  plaintiff  arrested  him  for 
the  price  of  coals^  considered  as  full  measure  ;  the  plaintiff  having,  previously  to  the' arrest, 
compounde.d  a  penal  action  for  deliverine^  the  same  coals,  as  being  short  of  measure.  2  Smith, 
R.  Sisi. — 3.  And  where  a  verdict  was  taken  at  the  trial  for  a  nominal  sum,  subject  to  an  or- 
der of  reference  for  ascertaining  the  amount  of  the  damages,  by  which  the  costs  were  directed 
to  abide  the  event  of  the  award,  and  the  arbitrator  found  a  less  sum  to  be  due  to  the  plaintiff 
than  that  for  which  the  defendant  was  arrested  ;  the  court  held  that  the  sum  so  found,  and 
fer  which  judgment  was  afterwards  given,  was  to  be  considered  as  a  sum  recovered,  within 
the  meaning  of  the  act,  so  as  to  entitle  the  defendant  to  apply  for  costs.  44  Geo.  3.  K.  B.  44 
Geo.  3.  S.  P..-.4.  But  this  statute  does  not  extend  to  an  action  of  debt  on  bond,  where  the 
plaintiff  obtains  a  verdict  for  nominal  damages,  and  takes  his  judgment  for  the  penalty,  cxceed- 
ingibe  sum  for  which  the  defendant  was  arrested.  10  East,  525.— .5.  Ami,  in  the  King's 
^nch,  it  has  been  holden'  not  to  apply  to  cases  where  the  defendant  pays  into  court,  upon 
%t  commoo  rule,  a  less  sum  than  he  ivas  arrested  for,  and  the  plaintiff  takes  it  ont  of  conrt. 


240  COSTS. 

If  the  defendant  recovers  costs  he  may  have  execution  for  them  by  capias 
ud  satisfaciendum.     R.  2  Cro.  595. 

And  though  judgment  be  afterwards  reversed  ;  the  costs  shall  not  be  re- 
funded.    Per  2  J.  Englefield  cont.     Dy.  32.  a.     Mo.  625. 

(A  6.)  In  an  information. 

So  by  the  st.  1 8  El.  5.  (/)  the  defendant  in  an  information  shall  havecosts^ 
if  the  informer  delays  his  suit,  discontinues,  be  nonsuited,  or  the  [^Itrial  or 
matter  pass  against  him  by  verdict,  or  judgment  against  him  in  law.  (m) 

Though  he  be  not  a  common  informer,  (unless  when  he  is  the  party  griev- 
ed.)    R.  4  Leo.  55.     R.  1  And.  116. 

Though  the  inforniation  be  upon  a  penal  statute  made  since    18  £1.  R. 

Hut.  35. 

Though  the  informer  obtains  a  verdict,  if  judgment  be  against  him,  for 
tlmt  the  statute  upon  which  the  information  is  founded  was  repealed,  or  ex- 
pired.    Semb.  Hut.  36,  but  the  court  divided. 

If  judgment  be  against  the  informer  upon  a  demurrer,  or  special  verdict. 
Per  3  J.  llut.  36. 

So,  in  all  cases,  where  the  cause  passes  against  the  informer  for  want  of 
matter  or  form.     Per  2  J.  but  the  others  cont.  Hut.  36. 

So,  by  the  st.  4  &  5  W.  &  M.  18.  the  clerk  of  the  crown  in  B.  R.  shall 
not  file  an  information,  &c.  before  a  recognizance  given  of  20/.  to  prosecute, 
&c.  and  if  a  verdict  pass  for  the  defendant,  or  a  nolle  prosequi  he  procured, 
to  pay  costs  taxed  in  three  months  ailer  demand  ;  unless  the  judge  certify 
there  was  cause  for  the  information. 

But  the  st.  18  El.  5.  s«  5.  allows  any  grieved  by  maintenance,  champer- 
ty, buying  titles  or  embracery,  to  sue  on  the  statutes  for  such  offences. 

And  it  does  not  extend  to  officers  of  record,  who  in  respect  of  office  have 
used  to  exhibit  informations,  or  sue  on  penal  statutes. 

Nor  to  officers  informing  for  matters  only  concerning  his  or  tbeir 
offices. 

So,  if  one  defendant  be  found  guilty,  though  the  other  *be  acquitted^  be 
shall  not  have  costs.     Sal.  194.     Vide  ante,  (A.  5.) 

So,  where  the  information  is  by  the  party  grieved,  the  defendant  shall  not 
have  costs.     4  Leo.  55.     R.  2  Leo.  116.     R.  Sav.  50.     1  And.  1 16. 

As,  in  an  information  for  perjury.     Semb.  Cro.  El.    177.     1  BrownU  €6. 

If  a  verdict  be  against  an  informer  upon  a  fault  in  pleading,  no  costs  i  as, 
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1  Smith,  R.  428.  2  Smith,  R.  6C7.  13  East,  90 — 6.  Though  it  seems  to  be  otherwise  in 
the  Oommon  Pleas.  2  New  Rep.  C  P.  76.  and  see  13  East,  90.-r7.  An  application  for 
costs  under  this  statute,  cannot  be  supported  by  a  reference  to  the  notes  of  the  judpe,  before 
whom  the  cause  was  tried ;  but  an  alfidavit  must  be  made,  shewing  there  was  no  reasonable 
or  probable  cause  for  the  arrest.  1  Taunt.  60. — 8.  And  the  court  will  not  make  an  order  for 
costs  to  be  paid  to  the  defendant  upon  this  statute,  where  it  appears,  on  shewing  cause,  that 
under  the  circumstances,  the  plaintiff  had  a  reasonable  or  probable  cause  for  arresting  the 
defendant,  to  the  full  amount  of  the  sum  for  which  he  was  arrested.  1  Smith,  R.  521. 
Tidd,  970.  972. 

(/)  Made  perpetual  by  ?7  Eliz.  c.  10. 

(m)  I .  This  act  of  parliament,  which  seems  to  gire  costs  upon  arrest  of  judgment.  Oilb. 
C,  P.  27.1.  but  see  Hul.  Costs,  203. — 2.  Extends  to  actions  brought  upon  a  subsequent  stat- 
ute. Wille8,392.  440.  I  Wils.  177.— 3.  Or  one  that  is  repealed.  Hut.  35,6.  2  Keb. 
106.— 4.  And  al»o  to  actions  qui  tam^  for  part  of  a  penalty,  as  well  as  where  the  whole  \% 
given  to  a  common  informer.  Cowp.  366.  Say.  Costs,  75.  S.  C.  and  see  9  Str.  1 103.  6 
Vin.  Abr.  34U  2  S.  C. — 5.  But  it  does  not  extend  to  actions  brought  by  the  party  grieved, 
upon  a  remedial  statute.  1  And.  116.  2  I«eee.  116.  4  I«eon.  55.  Cre.  Uiz.  177.  Hut. 
^2.    I  Salk.  30.    Tidd,  972,  973. 
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if  an  informatioa  be  for  not  inclosing  a  wood  within  a  month  after  cutting  it 
down;  and  aileges  the  cutting  on  the  10th  of  April,  and  that  it  lay  open 
till  the  second  of  Maj,  which  is  not  a  month.     R.  Hut.  35* 

(A  ?•)  When  a  defendant  shall  not  recover  costs.    Vide  ante, 

(A  6-) 

But  a  defendant  shall  not  have  costs,  if  the  plainifT  discontinues  his  origin^ 
il.    R.  1  Leo.  105. 

Or  enters  a  nolle  prosequi  after  issue  ;  for  it  is  a  bar  to  another  actiofli 
and  therefore  differs  from  a  nonsuit.     Dub.  Hard.  153. 

If  the  plaintiff  be  nonsuited  in  an  assise ;  for  the  statute  does  not  extend 
to  an  assise.     1  Brownl.  3B,  9. 

[MSo  he  shall  not  have  costs,  if  a  repleader  be  awarded.  3  Vent.  196. 
R.   Mod.  Ca.  2. 

So  the  defendant  shall  not  have  costs,  where  the  plaintiff  in  an  action  of 
the  like  nature  shall  not  have  costs,  if  he  recovers  ;  as,  in  an  attaint.  R« 
Cro.  Car.  542.     Jon.  432. 

In  an  action  upon  a  penal  statute  by  qui  lam,  &c.  R.  Hut.  22.  1  Brownl* 
66. 

So  a  defendant  shall  not  have  costs,  if  the  plaintiff,  being  an  infant,  sues  by 
goardian.     R.  Cro.  El.  33. 

ff  a  plaintiff,  being  executor  or  administrator,  sues  merely  in  the  right  of 
his  testator,  &c. ;  for  the  st.  23  H.  8.  1 5.  extends  only  to  an  action  upon  a 
contract  or  wrong  to  the  plaintiff  himself;  and  the  stat.  4  Jac.  3.  enlarges 
costs  as  to  more  actions,  not  against  more  persons.     R.  Hut.  69.     D.  Cro. 
El.  503.     R.  Yel.  168.     Dal.  96.     Bend.  pi.  28.  R.  2  Rol.  87.  («) 


(fi)  1.  Ezecuton  and  adminiBtraton  are  not  particularly  excepted  ont  of  the  statute.    93 
Ben.  8.  c  15. — 2.  Yet  as  that  statute  only  relates  to  contracts  made  with,  or  wrongs  done 
to  the  plaintiff.     2  Str.  1107. — 3.  It  has  been  uniformly  holdeo,  Cro.  Elie.  503.    Cro.  Jac. 
9f9.    2  Bulst.  261.     1  Salk.   207.  314.     3  Bur.  1586.     Say.  Costs,  97.  that  they  are  not  li^ 
sb)e  to  costs,  upon  a  nonsuit,  T.  26  Geo.  3.  K.   B.  or  terdict,  where  they  necessarily  sue  ia. 
their  representative  character,  and  cannot  bring  the  action  in  their  own  right.— 4.  As  upon 
&coDtract  entered   into  with   the  testator  or  intestate.    T.  Jon*  47.     1  Vent.  92«     2  Ld« 
Raym.  1414.     1   Str.  682.  S.  C.     Cas.    Pr.   C.  P.  157.  Pr.  Reg.  118.  8.  C.     Barnes,  141. 
1  H.  Blac.  528.     1  Bos.  &  Pul.  446.     2  Bos.  ii  Pul.  253.    2  East,  395.    E.  42  G.  3.  cited 
iaSEatt,  398. — 5.  Or  for  a  wrong  done  in  his  life-time.     Barnes,  129 — 6.  But  where  the 
ranse  of  action  arises  after  the  death  of  the  testator  or  intestate,  and  the  plaintiff  may  sue 
thereon  in  his  own  right,  he  shall  not  be  excused  from  the  payment  of  costs,  though  he  brinff 
the  action  as  executor  or  administrator  ;  as  upon  a  contract,  express  or  implied.    6  Mod. 
91. 181.     1  Salk.  207.  6.  C.     I  Ld.  Raym.  436.     1  Str.  682.    Barnes,  119.    2  Str.  1106. 
4T.R.277.     5  T.  R.  234.     2  East,  396.-7.  Or  in  troTer,  for  a  conversion  after  the  death 
ofthe  testator  or  intestate.     Com.  Rep.  162.     Cas.  Pr.  C.  P.  61.     Barnes,  132.  Cas.  temp. 
Hadw.  204.     7  T.  R.  358.     M.  41  G.  3.  K.  B.     10  East,  29a     2  Taunt.  116.  but  see  3 
Lev.  60.  semb.  contra.— 8.  And  where  a  declaration  in  trover  by  an  executor  consisted  of 
t¥o  counts,  one  on  a  conversion  in  the  life-time,  and  another  after  the  death  ofthe  testator, 
forwhich  latter  the  plaintiff  might  have  declared  in  his  own  right,  he  was  holden  to  be  lia- 
We  to  costs  on  a  nonsuit.    2  Taunt.  1 16.  and  see  7  T.  R.  358 — 9.  The  reason  why  an  exe- 
cutor, suing  in  his  representative  character,  shall  not  be  liable  to  costs,  if  he  fail,  is  because 
he  is  supposed  not  to  be  cognizant  of  the  contracts  made  by  his  testator  ;  but  as  he  must  b# 
cognizant  of  all  contracts  made  by  himself  personally,  though  in  his  representative  charatf « 
ter,  and  as  he  might  declare  upon  them  in  his  own  right,  thero  is  reason  why  he  should  not 
be  exempt  from  costs,  in  case  he  fail  in  his  action.     6  East,  412.  per  Lawrence,  J — 10. 
And  for  a  similar  reason,  executors  or  administrators  are  not  necessarily  exempted  from  costf 
OB  interlocutory  motions.     Per  Cur.  M.  42  Geo.  3  K.  B — 11.  But  though  an  executor  or 
administrator,  necessarily  suing  as  such  upon  a  contract  entered  into  with  the  testator  or  in- 
testate, is  not  made  liable  to  costs  by  the  statute,  and  no  costs  can  be  awarded  against  him 
00  record  ;  yet  in  a  late  case,  where  the  plaintiff  sued  as  administrator,   upon  a  contract 
made  with  his  intestate,  and  assigned  by  the  plaintiff  te  J.  ».  for  whose  benefit  the  actioM 

Vol.  1H.  31  [*2^3] 


242  COSTS. 

[*]A8,  in  an  action  for  goods  taken  away  in  the  life  of  (he  testator. 
Hut.  79. 

In  debt  upon  an  obligation  to  the  testator ;  though  the  defendant  pleads 
non  est  factum^  and  it  is  found  for  him.     R.  2  Cro.  229.  ^ 

Or,  pleads  payment  to  the  executor  himself,  and  it  is  found  so.  R.  1 
Vent.  92. 

So,  in  an  actioa  for  an  escape  of  a  person  in  execution  to  the  testator.     R. 

1  RoL  63. 

Or,  in  execution  upon  his  suit  as  executor.     R.  2  Cro.  361. 
So,  in  assumpsit  upon  a  computasset  with  the  testator.     R.  2  Jon.  47. 
R.  l^Sal.  207.  314. 

Or,  with  the  executor  himself  for  money  of  the  testator.     R.  2  Jon.  47. 

2  Lev.  165.     3  Lev.  60.     1  Sal.  208. 

So,  in  trover  for  money  of  the  testator  out  of  his  own  possession.  Vide 
ante,  (A  5.)cont.  Ace.  per  Holt,  1  Sal.  208. 

In  trover  for  goods  of  the  testator  which  he  lost  in  his  life-time,  thou^ 
the  conversion  be  alleged  in  the  time  of  the  executor.  R.  in  C.  B.  6  Ann. 
infer  Hunt  and  Ballow,  per  Holt.  1  Sal.  208.  (Cited  Comyns's  Rep.  163.) 

So  the  defendant  shall  not  have  costs,  if  the  plaintiff  executor  or  admin- 
istrator be  nonsuited  within  the  st.  8  El.  2.     R.  Cro.  £1.  69. 

Or,  if  an  executor  or  administrator  brings  error  upon  a  judgment  against 
his  testator,  or  himself.     Vide  post,  (B.) 

If  the  plaintiff  takes  administration  when  there  was  an  executor  living. 
R.  Lit.  5. 

If  the  plaintiff  sues  as  executor,  and  upon  issue,  that  he  was  not  executor, 
it  be  found  for  the  defendant.     R.  1  Brownl.  79. 

So  the  defendant  shall  not  have  costs  by  the  st.  8  &  9  W.  3.  1 1.  if  judg- 
ment be  for  him  upon  demurrer  to  his  plea  in  abatement.     R.  1  Sal.  1  94. 

So  the  defendant  shall  not  have  costs  by  the  st.  23  H.  8.  15.  if  the  plain- 
tiff be  admitted  in  forma  pavperis* 

Nor,  by  the  st.  24  H.  8.  8.  if  the  plaintiff  sues  upon  a  recognizance,  spe- 
cialty, or  contract  to  the  use  of  the  king. 

But  if  there  be  a  f\a\ni'\ff  in  forma  pauperis,  the  court  may  tax  costs, 
which  the  plaintiff  shall  pay  or  be  whipped.     1  Sid.  261.     2  Sal.  506. 

And  he  shall  be  dispaupered, where  he  has  an  estate,  tlioughhe  owes  the 
vaTue.     Per  Holt,  Sal,  507. 

If  the  jury  gives  costf  where  they  ought  not  to  be,  the  court  shall  give  judg- 
ment without  respect  to  the  costs.     R.  2  Sand.  257. 

Though  the  plaintiff  does  not  release  the  costs.     R.  2  Sand.  257. 


was  brought,  and  it  appeared  in    evidence  that  the  contract  had  been  annulled,  "with  the 
privity  both  of  the  plaintiff  and  J.  S.,  and  the  former  -was  indemnified  by  the  latter  ;     a  ver- 
dict being  found  fov  the  defendattty  the  court  of  Common  Pleas  made  a  rule  upon  the  plain- 
.ti(r,topay  the  defendant  his  cotts,  as  for  a  contempt,  in  fraudulently  abusing  the  process  of 
the  court.     3  Bos.  &  Ful.  115.— 12.  An  executor  or  administrator  is  liable  to  costs,  upon  & 
judgment  of  nenpro#.     Cas.  Pr.  C.  P.  14.   157,  8.     3  Burr.  1585.     6  T.  R.  654. — 13.  And 
where  he  hat  knowingly  brought  a  wrong  action,  or  otherwise  been  guilty  of>i  wilful  default, 
he  shall  pay  costs  upon  a  dbcontinuance.     Cas.  Pr.  C.  P.  79.     3  Burr.    1451.     1  Blac  Rep. 
451.  S.  C-    2  New  Rep.  C  P.  72. — 14.  Or  for  not  proceeding  to  trial  according  to  tietice* 
Cas.   Pr.  C.  P.  157,  8.    Pr.  Reg.  119.  S.  C.  Barnes,  133.     3  Burr.  1585.     1  H.  Blac.  217. 
— 15.  But  otherwise  be  is  not  liable  to  costs,  in  either  of  these  cases.     2  Str.  871.     Baraes, 
133.    4.  Burr.   1927.     Say.  Costs,  96,  7.  S.  C  Per.  Cur.  T.   44  Gdo.  3  K.   8.      H-  45 
Geo.  3.  K.  B,     2.  Smith,  R.  260.  S.  C— 16.  Nor  where  he  merely  sues  en  auter  droit  ^  is 
he  Jiablo  to  costs,  upon  a  judgment  as  in  case  of  a  nonsuit.    4  Burr.  1928.     Per  Cur.  T.  37 
Geo.  3.  K.  B.    Barnes,  130.    2  H.  Blac.  277»    2  Ea«t,  396.    Tidd,  964.  966. 
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[^](B)  COSTS  IN  ERROR. 

By  the  st.  3  H.  7.  10.  confirmed  bj  the  st.  19  H.  7.  20.  if  tenant,  defend- 
ant,  or  other  bound  by  judgment,  sue  a  writ  of  error  in  delay  of  execution, 
and  discontinue  it,  be  nonsuited,  or  have  judgment  affirmed,  he  shall  pay  costs 
and  damages  at  the  discretion  of  the  justices. 

And  if  the  judgment  be  affirmed,  &c.  the  defendant  in  error  shall  have 
costs,  though  costs  were  not  recoverable  in  the  first  action  (0)  :  as,  in  a  quart 
mpedU.     Dy.  77^  a.     R.  Cro.  Car.  145.  175. 

In  a  quodpermittat  for  abating  a  nusance.     R.  Cro.  El.  659. 

So  the  defendant  in  error  shall  have  costs,  though  the  error  be  in  the  ex» 
diequer,  upon  the  st.  27  El.  8.     Cro.  EL  588.  (p) 


(»)  t  Str.  26?.    2  Str.  1084.    See  vide  Cro.  Car.  425.     1  Lev.  146.     1  Vent.  38.  166.  4 
Hod.  245.    Carth.  26 1 . 

(p)  1.  ISzocators  and  administrators  are  liable  to  costs  in  error,   in  cases  where   they 
woaldbc  liable  in  the  original  action.     1  H.  Blac.  666.  and  see  2  Str.  977.-2.  Bat  these 
statutes  are  confined  to  judgments  recovered  by  the  orij^inal  plaintiffs  below,  and  affirmed  ia 
error,  and  do  not  extend  to  judgments  recovered  by  the  defendants   below.— 3.  Therefore, 
an  avowant  in  replevin  for  rent  in  arrear,  for  whom  iudflrment  was  given  below,   which 
was  a/Ermed  on  a  writ  of  error,  is  not  entitled  to  be  allowed  interest  on  the  sum  recovered 
by  tbejadgment.     10  East,  2.^4.  On  a  writ  of  error  returnable  in  the  King's  Bench,  that 
court,  OD  motion,  will  order  the  master  to  compute  interest  oh  the   sum  recovered,  by  way 
of  damages,  from  the  day  of  signing  final  judgment  below,  down  to  the  time  of  affirmance^' 
and  that  the  same  be  added  to  the  costs  taxed   for  the   plaintiff  ia  the   original   action. 
Djoff.  752.  n.  3.  and  see  2  Str.  931.     2  Bur.   1096,7.     I  Blac.   Rep.  267,  8.     S.  C.     «  T. 
R.  79. — 5.  In  the  Exchequer-chamber,  though  the  court,  it  seems,  are  bound  to  allow  double 
costs  to  the  defendant  in  error,  on  the  affirmance  of  a  judgment  after  verdict  in  the  King'* 
Bench,  yet  it  is  entirely  a  matter  in  their  discretion,  whether  or  not  interest  shall  be  allowed 
OD  sQch  affirmance.     2H.  Blac  284. — 6.  And  accordingly,  the  course  is  said  to  be  for  the 
officer  to  settle  the  costs,  unless  any  particular  direction  be  given  by  the  court ;  and  in  tax* 
io;  them,  be  allows  double  the  money  out  of  pocket  or  thereabouts,  but  adds  no  interest  as 
a  matter  of  course.     2  Bur.  1096. — 7.  In  trover  for  bills  of  exchange,  the  court  ofExcheq- 
ver-chamber  allowed  interest  from  the  time  of  the  first  judgment,  upon  all  such  bills  as  had 
been  received  before  the  judgment,  and  open  all  such  as  were  received  afterwards,  from  the 
receipt  of  them.     2  New  Rep.  C.  P.  205. — 8.   And  interest  was  allowed  in  a  late  case,  in  an 
action  for  not  giving  a  bill  of  exchange   in  payment  for  goods  sold,  from  the  time  when  the 
bill,  if  given,  would  have  become  due.    2  Campb.  428.  n.  and  see   13  East,  98.     3  Taunt. 
1S7.-.9.  But  the  practice  of  the  Elxcbequer-chamber  seems  now  to  be,  to  give  interest  only 
in  cases  where  interest  was.  recoverable  below.     Ibid. — 10.  Unless   it  be  distinctly  proved, 
or  admitted,  that  the  writ  of  error  was  brought  for  delay.     3  Taunt.  51.«-11.  And  there- 
iore,  though  (hey  once  allowed  interest  in  an  action  of /eri.     2  H.  Blac.  267.^-12.  And  in 
an  action  on  an  attomey^s  bill.     Id.  284. — 13.  Yet  these  decisions   were  afterwards  disap- 
proved of,  and  interest  was  refused  in  the  latter  action.    2  Bos.  &  Pul.    219. — 14.  And  it  is 
nud  to  be  contrary  to  the  practice  of  the  court,  to  give  interest  in  an  action  for  mere  unliqui- 
^ted  danaages.     3  New  Rep.  C.  P.  360.   and  see  1   Cambp.  518.     2  Campb,  428.  n.^» 
J5.  Where  the  case  requires  it,  interest  is  allowable  in  the  Excheaucr-^ch^mber,  on  a  judg- 
ment of  nonp/oj,  as  well  as  on  a  judgment  of  affirmance.  1  Bos.  &  Pul.  29. -..•16.  And  where 
interest  ia  allowed,  it  is  calculated  at  the  rate  of  5^  ptr  cent.  Id.  30. — 17.  But  in  debt  on  re« 
cognizance,  against  bail  in  error  in  the  1-lxchequer- chamber,  the  bail  are  not  liable   to  pay 
interest  between  the  time  of  the  original  judgment  and  affirmance  (  though  they  are  liable 
far  interest  after  affirmance.     4  Bur.  2127.     2T.  R.  58 — 18.  In  the   court  holden  before 
the  Lord  Chancellor  and  treasurer  and  judges  (under  the  31  Edw.  3.),   for  examining  erro- 
neous judgments  in  the  Exchequer,  the  practice  is  to  give  interest,  from  the  day  of  signing 
jodgment,  to  the  day  of  affirming  it  there  ;  computed  according  to  the  current,  not  according 
(o  the  strictly  legal  rate  of  interest.     2  Bur.  1096 — 19.  In  the  house  of  Lords,  they  give 
sometimes  very  large,  sometimes  very  small  costs,  in  their  discretion,  according  to  the  nature 
of  the  case,  and  the  reasonableness  or  unreasonableness  of  litigating  the.  judgment  of  the 
court  below.     Id.  1097. — ^.  And  in  order  to  mitigate  costs,  the  plaintiff  will  sometimes 
withdraw  his  errors.     Tidd,  1155.  1157 — -{  21.   The  plaintiff  in  error,  it  seems,  is  not  enti- 
tled to  costs,  where  judgment  is  reversed  for  error  in  law.     Brown  u.  Chase,  4  Mass.   Rep. 
436.     Nelson  v.  Andrews,  2  Mass.  Rep.  164 — 22.  Where  judgment  is  reversed  in  part,  and 
affirmed  in  part,  no  costs  will  be  allowed  to  either  party.    Anon>  1^  Johi^%,  Rep.  340.  V 
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mBy  the  St.  8  &  9  W.  S.  11.  in  error  on  judgment  for  defendant  if  the 
judgment  be  affirmed,  or  the  plaintiff  discontinue,  or  be  nonsuited,  the  de- 
fendant  or  tenant  shall  have  costs,  (q)        ,     ,      .    ,  ,        , 

So  by  the  same  statute,  if  error  be  sued  of  a  judgment  on  demurrer. 

And  by  the  stat.  4  &  5  Ann.  16.  if  a  writ  of  error  be  quashed  for  variance 
or  other  defect :  which  was  not  before.     5  Mod.  67.     Mod.  Ca.  187. 

By  the  st.  3  Jac.  8.  &  13  Car.  2.  2.  a  writ  of  error  shall  be  no  superse- 
deas, unless  a  recognizance  b^  given  with  sureties,  &c.  for  payment  of  da- 
mages and  costs.  ,       «      .   ^  m.     a 

And  by  the  st.  13  Car.  2.  2.  if  error  be  brought  of  a  judgment  after  a 
verdict,  and  the  judgment  be  affirmed,  the  defendant  in  error  shall  have 

double  costs,  (r)  .  .     ^l  *    r 

But  the  defendant  in  error  shall  not  have  costs,  where  by  the  wnt  oi  er- 
ror  the  execution  is  not  delayed ;  as,  if  error  be  sued  by  the  plaintiff  or  de- 
mandant in  the  original  action.     2  And.   123.     R.  Cro.  Car.  401.     R.  4 

Mod.  7 But  now,  by  the  st.  8  &  9  W.  3.  11.  if  the  plaintiff  or  demand- 

ant,  after  any  judgment  for  defendant,  sue  error,  and  afterwards  discontinue, 
be  nonsuited,  or  have  judgment  against  him,  the  defendant  or  tenant  shall 

FlAVfi  costs 

So,  no  costs,  if  execution  be  sued  before  error  brought.     R.  2  Cro.  636, 

R.  1  Vent.  88.     2  And*  1?3.  .  .    j       r^ 

And  if  execution  be  executed  in  part,  costs  shall  be  diminished.     Cro^ 

Car.   175,  :.  .      xu  •      1         K 

So,  if  neither  damages  nor  costs  were  recovered  in  the  original  actioa  ; 
for  then  the  writ  of  error  does  not  delay  execution  ; 

As,  in  error  upon  a  judgment  in  ^formedon.     R.  cont.  Cro.  El.  617.  R. 

icc.  Cro.  Car.  425* 

In  error  upon  a  common  recovery^    R.  Ray.  135.     R.  1  Lev.  146. 

So,  if  an  executor  brings  error  upon  a  judgment  against  his  testator,  and 
the  judgment  be  affirmed,  &c.  the  defendant  shall  not  have  costs.  R.  1  Mod. 

77»     I  Vent,  166, 

Or,  upon  a  judgment  against  himself,  as  executor.  R.  3  Lev,  375. 
4  Mod.  245.     Skin.  400. 

And  therefore,  an  executor  or  administrator  does  not  find  bail  for  danrrages 
and  costs  upon  a  writ  of  error  within  the  st.  3  Jac.  8.  R.  2  Cro.  350, 
g  Bui.  284.     Cro.  Car.  59.     Lit.  3.     1  Sid.  183.     Vide  Bail,  (K  3.) 

C>o,  if  a  plaintiff  in  replevin  brings  error,  and  judgment  for  the  avowant 
be  affirmed,  he  shall  not  have  costs.  R.  1  Sal.  205.  Carth.  179.  But  this 
was  2  W.  &  M.  before  thest.  8&  9  W.  3.  11. 

[*]So,  if  judgment  be  reversed  in  error,  the  defendant  does  not  pay  cosla  . 


{q)  1.  Tfaii  statute,  honFerer,  only  relates  to  judgments  given  on  demurrer  for  defendant* 
Y^elow,  to  whom  remedy  was  intended  to  be  given  for  their  costs,  both  below  and  above,  on 
affirmance  of  such  judgments*  which  they  had  not  before,     10  East,  5. — ^,  And  no   statute 

fives  costs  in  error,  upon  the  reversal  of  a  judgment.  1  Str.  617.,  and  see  5  East,  49.^* 
.  ^her^fore  when  a  judgment  is  reversed,  each  party  must  pay  his  own  costs. — 4.  And 
accordingly,  where  the  plaintiff  in  case  recovered  a  verdict  at  the  trial,  and  had  judgment 
In  the  Common  Pleas,  and  upon  a  bill  of  exceptions  returned  into  the  King^s  Bench,  judg"* 
ment  was  reversed,  and  the  plaintiff  took  nothing  by  his  writ,  it  was  holden  that  the  defends 
fint  could  not  have  costs.  5  East,  49.-5.  A  judgment  for  the  plaintiff  wi^s  reversed  on  a 
writ  of  error  in  fact,  brought  by  the  defendant ;  and  the  court  held  that  the  plaintiff  in  error 
was  entitled  to  the  costs  of  the  original  action,  though  not  to  the  costs  in  error.  Per  Cur. 
11.  40  Geo.  ^  !(.  B.  Tidd.  1158. 

(r)  Which  statute  is  confined  to  cases  where  the  judgment  so  affiro^ed  is  for  the  plaiatil| 
b^lowr     5  East,  545. 
f*256J   [*257] 
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in  c^^r;  for  if  the  plaintiflT  recovers  his  debt  and  costs  which  he  ought  t« 
tiave  had  if  he  had  recovered  before*     R.  2  Mods  Ca.  314* 

[(B  b)  Costs  in  a  feigned  issue,  (s)] 

(C)  DOUBLE,  OR  TREBLE  COSTS. 

(C  h)  By  construction. 

Id  all  actions  real,  personal,  or  mixt,  where  damages  are  recoverable,  if  a 
subsequent  statute  gives  double  or  treble  damages,  the  costs  also,  as  part  of 
the  damages,  shall  be  double  or  treble.     2  Inst.  289.  (t) 

As,  upon  the  st.  of  Gloc.  5.  which  gives  treble  damages  in  waste  against 
teoant  by  the  curtesy,  or  in  dower.     2  Inst.  289. 

Upon  the  st.  2  H.  4. 1 1.  which  gives  double  damages  for  a  suit  in  the  ad- 
roiralty,  where  the  cause  of  action  arises  upon  the  land.  10  Co.  116.  1 
Rol.  517. 1.  15.     Dy.  159.  b. 

Upon  the  st.  8  n .  6.  9.  which  gives  treble  damages  for  a  forcible  entry. 
10  Co.  115.  b.     R.  1  Vent.  22. 

Upon  the  st.  5  El.  2  1.  which  gives  treble  damages  for  hunting  in  a  park. 
4  Leo.  36. 

Upon  the  st.  2  W.  &  M.  5.  which  gives  treble  damages  and  costs  of  suit 
against  him  who  makes  rescous  of  goods  which  are  distrained  for  rent.  R. 
T.  6  W.  3*  inter  Sir  W.  Lawson  and  Story.  1  Sal.  205.  Vide  1  Ld. 
Ray.  19. 

(C  2.)  By  the  express  words  of  a  statute. — Double  costs. 

So  by  (u)  the  st*  2  &  3  Ed.  6.  13.  if  a  suggestion  for  a  prohibition  be 

■i»-^— ^—  I  I   .  - .     . ..  ■     ■  ■         ■_...■  ■    -      — — ^ 

(i)  1.  Whan  a  feipiad  itsao  is  ordered  by  a  court  of  law,  whether  it  be  in  a  civil  or  cri- 
mraU  proceeding,  the  costs  always  follow  the  verdict,  and  must  be  paid  to  the  party  obtaining 
it  1  UL  P.  R.  344.  Per  Holt,  Ch.  J.  Barnes,  130.  1  Wils.  261.  33] .  Say.  Rep.  24.  1 
WiU.  324.  S.  C.|  and  see  Burt.  Prac.  Excheq.  248,  9.  Peake^s  Cas.  Ni.  Pri.  69.  204.  4 
T.  R.  402.«-2.  But  when  a  feigned  issue  is  ordered  by  a  court  of  equity,  the  costs  do  not 
follow  the  verdict,  as  a  matter  of  course  ;  but  the  finding  of  the  jury  is  returned  back  to  the 
coart  which  ordered  the  issue,  and  the  costs  there  are  in  the  discretion  of  the  court.  Ibid. 
—3.  Where  the  issue  is  ordered  by  a  court  of  law,  on  a  rule  for  an  information.  Say.  Rep. 
239.  1  Burr.  603.  Say.  Costs,  144.  S.  C. — 4.  Or  motion  for  an  attachment.  Say.  Rep. 
353.— 5.  The  costs  of  the  original  rule  or  motion  do  not  in  general  follow  the  verdict,  but 
only  the  costs  of  the  feigned  issue  ;  which  costs  are  to  be  reckoned  from  the  time  when  the 
feigned  issue  was  first  ordered  and  agreed  to.  1  Burr.  604. — 6.  Yet,  where  it  was  ordered 
by  the  consent-rule  that  the  costs  should  abide  the  event  of  the  issue,  the  court  directed  the 
whole  coats  to  be  paid  under  it.     2  Burr.  1021.     Tidd,  974,  975. 

(/}  1.  Where  the  plaintiff  recovers  single  damages,  he  is  only  entitled  to  single  costs, 
unless  more  be  expressly  given  him  by  statute. — 2.  But  if  double  or  treble  damages  are 
given  by  a  statute,  subsequent  to  the  statute  of  Gloucester,  in  a  case  wherein  single  da- 
mges  were  before  recoverable,  the  plaintiff  is  entitled  to  double  or  treble  costs,  although 
the  itatute  be  silent  respecting  them.  Say.  Costs,  228« — 3.  As  in  an  action  upon  the  2 
Hen.  4.  c  II.  &c. 

(«)  1.  In  some  cases,  double  or  treble  costs  are  expressly  given  to  the  plaintiff;  as  upon 
.file  game  laws,  by  the  statute  2  Geo.  3.  c.  19.  s.  5. — 2.  And  wherever  a  plaintiff  is  entitled 
to  doable  or  treble  costs,  the  costs  given  by  the  court  de  incremento^  are  to  be  doubled  or 
trebled,  as  well  as  those  given  by  the  jury.  2  Leon.  52.  Cro.  Eliz.  582.  3  Lev.  351. 
Carth.  297.  32  L  1  Salk.  205.  1  Ld.  Raym.  19.  S.  C.  2  Str.  1048.  but  see  1  T.  R.  252. 
~3.  But  double  or  treble  costs  are  not  to  be  understood  to  mean,  according  to  their  literal 
iiiport,  twice  or  thrice  the  amount  of  single  costs.— 4.  Where  a  statute  gives  double  costs, 
they  arc  calculated  thus :  the  common  costs  ;  and  then  half  the  common  costs.— 5.  J f  tre- 
ble costs,  I.  the  common  costs;  3.  half  of  these;  and  then  half  of  the  latter.  Table  of 
costs. — 6.  Double  or  treble  costs  are  also  in  some  cases  expressly  given  to  tho  defendant ; 
^h  action^  against  justices  of  the  peace,  constables,  &c.  by  the  7  Jac.  1.  c.  5.    Made  per- 
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[*]not  proved  in  six  months  (or),  the  defendant  shall  have  a  Gonsultatio%^), 
and  double  costs  (2). 

But  this  does  not  extend,  where  the  defendant  does  not  praj  a  consulta- 
tion for  not  proving  the  su^estion,  but  joins  issue  upon  it,  and  a  verdict  is 
for  the  plaintiff;  for  then  the  defendant  shall  not  have  double  costs.  R. 
Lat.  140. 

Nor  where  a  suggestion  needs  no  proof. 

So,  by  the  st.  7.  Jac.  5«,  in  an  action  upon  the  case,  or  trespass  in  the 
oourts  at  Westminster  against  a  justice  of  peace,  mayor,  bailiff,  headborougb, 
portreeve,  constable,  tithingman,  or  collector  of  subsidy,  for  any  thing  done 
by  virtue  of  their  odices,  the  judge  before  whom  it  is  tried  may  allow  to 
the  defendant  double  costs. 

So,  by  the  st.  31  Jac.  12.,  in  an  aption  against  a  churchwarden,  overseer, 
Hwornmen,  or  any  in  their  aid,  or  by  their  command,  for  any  thing  done  in 
virtue  of  their  offaces. 

And  by  these  statutes  the  defendant  shall  have  double  costs  upon  certifi- 
-eate  by  the  judge,  though  the  plaintiff  afterwards  discontinue,  or  be  non- 
suited. Vide  the  statute  itself. — So  costs  de  increme?Uo  shall  be  double. 
Per  Holt,  Skin.  555. 

And  all  the  defendants  shall  have  double  costs.     Vau.  1 1 7. 

And  this,  though  the  declaration  be  insufficient.  R.  Cro.  Car.  175. 
Vide  ante,  (A  5.) 

Though  it  be  not  in  trespass,  &c.  but  in  assumpsit,  &e.  for  money  which 
they  took  as  officers.     R.  Sho.  215. 

[*]But  the  defendant  shall  not  have  costs,  if  the  judge  does  not  certify 
that  the  defendant  was  an  officer.     Cro.  Car.  175.     R.  2  Vent.  45. 

Or,  if  the  officer  acts  in  a  matter  ecclesiastical :  as,  if  an  action  upon  the 
case  be  against  a  churchwarden  for  a  malicious  presentment  for  incontinence, 
in  the  spiritual  court.     R.  Cro.  Car.  285.  Jon.  305. 


petnal  bj  the  21  Jac.  1.  c.  12.  8.2.  2  Ley.  250.     3  East,  92 7.  For  distresses  for  rents 

and  services,  by  the  U  Geo.  2.  c.  19.  s.  21,  2. — 8.  On  the  building  act,  14  Geo.  3.  c.  78.  s. 
100.     9  East,  3122. — 9.  Against  officers  of  the  excise  or  customs,  by  the  23  Goo.  3.  c.  70.  s. 

34.  24  Geo.  3.  sess.  2.  c.  47.  s.  35.  39.  and  28  Geo.  3.  c.  37.  s.  23 10.  And  against  per« 

sons  holding  public  employments,  ^c.  and  having  power  to  commit  to  safe  custody,  by  the 
42  Geo.  3.  c  85.  s.  0. — 11.  In  these  and  similar  cases,  where  it  does  not  appear  on  the  foc^e 
of  the  record,  that  the  defendant  is  entitled  to  the  bonoilt  of  the  act,  (as  where  he  pleads 
the  general  issue,^;  and  there  is  no  particular  mode  appointed  for  recovery  of  the  costs,  the 
proper  mode,  after  a  nonsuit,  or  verdict  for  the  defendant,  is  to  apply  to  the  court,  upon  an 
affidavit  of  the  facts,  for  leave  to  enter  a  suggestion  on  the  roll.  1  Str.  49,  50.  Cas.  Pr.  C 
p.  16.     Cas.  temp.  Hardw.  126.     Id.  138.     2  Str.  1021.  S.  C     Say.   Rep.  214.     S.Wils, 

442.     9  East,  322.— 12.  And  it  cannot  be  done   by  rule  of  court.  1  Str.  50 13.   Unless 

where  the  plaintiff  moves  for  leave  to  discontinue,  on  payment  of  costs  ;  in  which  case,  the 
court  may  make  it  part  of  the  rule  that  he  shall  pay  double  or  treble  costs.  2  Str.  974.  Cas. 
temp.  Hardw.  125. — 14.  But  where  a  particular  mode  is  appointed  by  statute,  for  the  re« 
covcry  of  double  or  treble  costs,  as  by  the  certificate  of  the  judge  who  tried  the  cause,  on 
the  7  Jac.  I.  c.  5.  there  that  particular  mode  must  be  observed.  2  Vent.  45.  Doug.  307, 
8.  7  T.  R.  448.  but  see  Doug.  ^03.  n. — 15.  So  that  if  the  judge  certify,  there  is  no  need  of 
a  suggestion  ;  and  if  he  do  not,  it  is  of  no  avail,  except  where  judgment  goes  bj  default. 
Cas.  temp.  Hardw.  138,  9.     Tidd,  976,  977. 

(^)  if  the  six  months  be  understood  to  relate  to  the  trial  only,  it  must  be  understood  with 
some  latitude,  as  in  the  case  of  suits  in  the  northern  counliesi  or  of  prohibitions  issuing  in 
Trinity  term.     Ibid. 

(y)  ft  is  doubtful  whether  the  writ  of  consultation  can  now  be  granted  on  this  statute. 
Salterv.Greenway,  Tidd.  929. 

(ff)  Which  act  has  been  construed  to  extend  to  prohibitions  in  suits  for  sn^all  tithes  ais  well 
as  great.     2  Ld.  Ud.   11712. 
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Nor  in  an  action  for  neglect  of  his  office  ;  as,  for  refusal  of  his  vote  ift 
the  election  of  a  mayor.     R.  2  Lev.  250. 
For  a  malicious  presentment.     R.  Cro.  Car.  467.     12  Mod.  6. 

(C  3.)  Treble. 

So,  by  the  st.  8  E).  2.  If  any  maliciously  arrests  in  the  name  of  another, 
without  his  consent,  in  6.  R.  or  the  marshalsea,  and  be  convicted,  &c.  he 
shall  be  imprisoned  for  six  months  without  bail,  and  shall  pay  treble  costs 
to  the  person  arrested. 

By  the  st.  43  El.  2.  for  relief  of  the  poor,  in  an  action  for  any  thing 
done  by  authority  of  that  act,  the  defendant  shall  have  treble  damages  and 
his  costs,  if  the  plaintiff  be  nonsuited,  or  has  a  verdict  against  him. 

Though  the  money  was  not  levied  by  distress,  but  voluntarily  paid  to  the 
overseer,  and  he  who  paid  it  afterwards  sues  for  the  money.     K.  Yel.  176. 

So  by  the  st.  2  W.  &  M.  5.  upon  a  rescous  of  a  distress  for  rent,  there 
shall  be  treble  damages  and  costs* 

So,  by  the  statutes  for  the  land-tax,  if  the  defendant  be  sued  as  coUectolt 
o(  the  \and-tax,  he  shall  have  treble  costs. 

Though  by  another  count  in  the  same  declaration,  he  he  charged  for 
fraud  in  the  execution  of  his  office,  which  is  not  within  the  statute.  R. 
Carth.  189. 

And  where  treble  damages  and  costs  are  given,  the  costs  de  incremento, 
as  well  as  the  damages,  are  treble.     R*  Skin.  555. 

(C  4.)  When  not  recovered. — ^Vide  ante,  (A  2,  3.) 

But  if  a  statute  gives  double  or  treble  damages,  where  no  damages  wete 
recoverable  at  all  before,  the  plaintiff  shall  not  have  any  costs.     2  Inst.  289. 

As  in  waste  against  tenant  for  Ufe  or  years  (until  the  st.  8  &  9  W.  3.  1 1. 
gave  costs  if  the  single  value  found  does  not  exceed  twenty  nobles).  2  Inst. 
289.     2  Sand.  257. 

In  an  action  upon  the  st.  1  &  2  P.  &  M.  12.  which  gives  5L  and  treble 
damages  for  driving  a  distress  out  of  the  county.  R.  Dy.  177.  b.  1  Rol. 
516. 1.  45. 

In  debt  upon  the  st.  2  &  3  Ed.  6.  13.  which  gives  trehle  damages  for  not 
setting  out  of  tithes  (until  the  st.  8  &  9  W.  3.  1 1,  gave  costs  where  the  sin- 
gle value  found  does  not  exceed  twenty  nobles).  R.  2  Cro.  70.  Cro.  Car. 
o60.    Mo.  915. 

In  an  action  for  a  forcible  entry,  upon  the  st.  8  H.  6.  9.     Hard.  152. 

Or,  for  ingrossing,  upon  the  st.  5  &  6  Ed.  G.  14.     Hard.  152. 

In  a  decies  tantum*     Hard.  1 5^. 

Where  the  plaintiff  or  demandant  recovers  double  or  treble  damages  and 
costs,  it  is  the  safest  way,  that  the  damages  and  costs  found  by  the  jury  be 
doubled  or  trebled  ;  and  that  there  be  no  cost  de  incremento.  1  Rol.  517. 
1.20. 

[*]And  the  single  damages  found  may  be  doubled,  or   trebled  by  the 
court.     R.  Yel.   176. 

Yet  costs  de  increm€7Uo  may  be  given.     1  Rol.  517.  1.  25. 

And  costs  de  tjicremento  were  trebled.     Cro.  El.  582. 

If  costs  are  given  by  a  jury,  when  they  ought  not,  there  shall  be  judg- 
meat  without  respect  to  them.     R.  2  Sand.  257. 
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[D.  How  recovered,  (a)} 
GosTB  IN  CHANCEnr.     Vide  Chancery,  (2  \V.) 

COTTAGES. 

Vide  Justices  of  Peace,  (B  84.) 

(a>  1.  Cot(9  an  taxed  by  Ihe  maiter  in  tha  kiac'i  bencb,  or 
mon  pleai,   upon  ft  bill  maite  out  by  the  altorney  for  the  prcTft 

quently  without  a,  bii1,  upon  a  visir  of  tbe  proceedinca — 3.  And  if  there  ban  bean  any 
extra  expencei,  which  do  not  appear  on  the  laca  of  (he  proceeding  there  shoald  be  an 
affidaTit  made  of  lucb  expeacei,  to  warrant  Ihe  allowance  of  tbent ;  which  u  called 
an  affidavit  of  increaied  coslj — i.  In  coualrj  cauios,  mch  au  affidavit  ii  Bsnorally  nude  ; 
andifiworn  before  a  commiuiener,  it  mn«t  be  liled  with  the  clerk  of  the  rnlei  in  the 
bing'i  bench,  or  tecondariea  in  tbe  common  pleai-— 5.  And  in  the  former  conrt,  the 
olerlt  or  Ihe  rates  make)  a  copy  of  it  for  Ihe  maiter  ;  but  in  the  latter  oourt,  it  ii  usual 
for  the  lecondariei,  an  being  paid  for  a  copy,  to  mark  Ihe  aSidai-it,  and  permit  the  original 
to  be  labeu  to  tha  pratboootariei,  who  keep  it  till  tha  coili  are  taxed,  and  llien  lend 
it  to  the  secondariei  to  bo  flied — 6.  It  ia  alio  aiual  to  give  notice  to  the  oppoaits  attorney, 
of  tha  time  when  the  coata  are  intcaded  to  be  taxed ;  but  in  order  to  enforce  it,  there 
Bull  be  a  aide-bar  rule  to  be  preaeot  at  taxing  coats. — 7.  Which  rule  ia  obtained  fn>m  the 
clerk  of  the  rulea  in  the  king's  bench,  or  leoondariea  in  the  common  pleaa,  and  a  copy  of 
itahouldbedalyaarred — B.  After  which,  if  Ihe  coal*  nre  tnxad  wilhoat  notice,  Ihe  taxa- 
tion i*  irregular,  and  the  attorney  liable  to  an  attachment — 9.  The  meanaof  recorerinp 
ooati,  a*  between  paily  and  party,  are  by  elocution  or  action,  i^od  a  judgment  obtalaed 
for  them  ;  or  by  attachment,  upon  a  rule  of  court.  2  K.  Blac.  2]Q — 10.  Thua  in  ejact' 
ment,  where  there  ia  a  rerdict  and  judgment  againit  the  tenant,  execution  may  be  lakei* 
out,  or  an  action  brought  thoraun,  for  Ihe  cesla.  Kun.  T;ject.  415 — II.  But  where  Ihe 
plaintiff'  ia  nonauiled  for  (be  defendant'a  not  confeasing  leaie,  entry,  and  ouster,  the  leaior  of 
the  plaintiS'  muat  proceed  by   attachment,  upon  the  consent  rule.     [d.  ibid.   1  Salk.  9S9. 

Barnes,  18! !-■  And  lo  wli^re  the   nominal  plaintiff  it  nonauiled  upon  the  merits,    or  hai 

a  Terdictand  judgment  against  him,  Ihe  only  reoiody  ia  by  a(l»chuienl  against  the  lessor  of 
Ihe  plaintiff.  Ran.  l>c(.  415,  IS.  Tilly  and  Baily,  M.  Q  Geo.  t.— 13.  In  proceeding  by 
attachment,  a  copy  of  Ihe  rule,    with  the  officer's  allocatur  thereon,   should  be   personally 

eerved  on  the  parly  liable  to  the  payment  of  casta.     3  T.  R.  3b  I.  K.  B.  per  Cur U.   And 

at  the  lame  time  (he  orii;iual  rule  should  be  shewn  to  him.  Id.  ib. —  [5.  Anda  demand 
of  payment  made.  H.  3>i  Geo.  3.  K.  B — 16.  And  where  the  costa  are  ordered  to  be  paid 
to  the  attorney,  (he  demand  may  be  by  the  acting  attorney  in  Ihe  cause,  altbongfa  he  act 
in  (he  name  afanathei  attorney.  Say.  Rep.  95 — 17.  If  the  coat*  be  not  paid,  the  couTla, 
upon  an  aSJarit  of  the  circumstances,  will  grant  au  attachment.— 13.  The  rule 
for  which  ia  abtolute  in  tha  firal  instance,  and  may  be  moTed  for  on  the  laal  day  of 
term.     Per    Buller,    Juil.    M.    24    Geo.    3   K.   B.      1  Bos.   tc   Fal.   477.   Ante,  4t)3,    4.      & 

Bur.  2686 19.  To  assist  the  parties   in  the   recovery  of  coats,  and  do  juatice   between 

them,  they  are  allowed  lo  deduct  or  aot  oB  the  costs,  or  debt  and  costs,  in  one  action,  ajaiast 
those  in  anplber.— 30.   This  practice,  however  agreeable  to  natural  justice,  does  not  Me:a 
to  hare  obtained  tilUateiy  in  the  court  of  king's  bench.     2  Str.  091.  1103.      Bui.  Ni.  t>ri. 
33a.     4  r.  K.  n4.    ST.  a.  69.—^).  Bat  in  the  common  pie  is,  it  has  been  frequently  al- 
lowed.— 22.  And  (hat,  not  only  where  the  parties  hare  been  the  same,  but  alio  where  th;jr 
hare  been  in  some   measure  difl'erent ;   Barnes,  I  IS.     2  Blac.  Rep.  HiS.  369.     3  Wila.  398. 
>e.     3.  C.  Bui.  Ni.  PrJ.  SOS.     2  H.  Blac.  449.  587.      ±  Bos.  k  Pul.  38.   but  sea 
'J.  P.  311. — '23.  Thus  a  party  baa  been  permitted  to  let  off  a  aeparate  demand, 
ible  to  himself  alone,  against  a  ji»nt  t*]demand,  for  coats   payable  by  hi. naslf 
Barnes,  148.  but  aee   id.  130 — 24.    And  he  has  also  been  permitted  to  sat  off 
d,  for  costs    payable  to  himself  and  another,    agaiuat  a  saparate  demand,  far 
costs  payable  by   himself  only.     Say.   Costs,   'ih4.     2  Blac.   Rep.  627.   S.  C. 
eo.  3.      K.  B.  S.  P.   and  see  1  H    Blac.    217.  657.   3  H.  Blac.  i'^l.—H.    Djt 
where  in  an  action  of  trespass  against  fourdefendinli,  the  pin intiO' obtained  a  verdict  against 
one,  and  the  other  three  were  acquitted,   the  court  would    not  au.Tor  tho  casta  of  Ihe  Ihrse 
defendants  who  were  acquitted,  to  be  deducted  out  of  the  plaint>S''a  costs  against  that  da - 
fbndant  who  was  found  guilty;  declaring  Ihe   mstion  to   be  unprccedetited.      Baraai,  (43. 
Bui.  Ni.  Pri.  :t36.  t  but  SOB  1  H.  Blac.  S3.  217.  657.    3  11.  131ac.  387 — iS.   And  a  judginant 
recavared  by  A.  against  B.   apdC.  cannot   be  set  off,  on  application  to  the  general  jurisdic- 
tion of  the  court,  against  another  judgment  recovared  against  A.  by  the   assigneei  ofB.  un- 
der A"  insolvent  debtors' act ;  the  ialeiest  of  tliird  pano&s  iatcrvanior,  irtto  hare  pecalikr 
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eJaiBi  by  the  statute.  3  East,  149. — 27.  In  the  king's  bench,  we  have  seen  the  court  will 
not  in  {eneral  sufer  the  debt  and  costs  in  one  action  to  be  set  off  against  those  in  another, 
until  the  attorney's  bill  be  first  discharged.-— S8.  But  in  the  common  pleas,  the  attorney's 
lisB  for  bis  c:o8ts,  is  holden  to  be  subject  to  the  equitable  claims  that  exist  between  the  pai^ 
tieiin  the  cause.  Id.  ibid,  and  see  Lee's  Prac.  Die.  1 V.  p.  108,9.  340,  41. — 29.  Where 
the  application  is  made  by  the  party  to  whom  the  larger  sum  is  due,  the  rule  is  for  a  stay  of 
proceedings,  on  acknowledging  satisfaction  for  the  less  sum.  Bui.  Ni.  Pri.  336.  8  T.  R. 
60.  1  Taunt.  426.^—30.  But  where  the  less  sum  is  due  to  the  party  applying,  the  rule  is  to 
bare  it  deducted,  and  for  a  stay  of  proceedings,  on  payment  of  the  balance.  2  Blac.  Rap. 
869.   3  Wils.  396.     S.  C  Say.  Costs,  254.  and  see  4  T.  R.  124.  Tidd,  977,  989. 

COVENANT. 

(A)  WHEN  COVENANT  LIES. 

(A  1.)  Upon  what  deed.  p.  262. 

(A  2.)  Upon  what  words,  p.  263. 

(A  3.)  Upon  what  not.  p.  264. 

(A  4.)  When  it  lies  upon  a  covenant  in  law.  p.  265. 

(B)  BY  WHOM  IT  LIES. 

(fi  1.)  By  an  executor  or  administrator,  p.  266. 
(B  2.)  By  an  heir.  p.  267. 
(B  3.)  By  an  assignee,  p.  267. 

(C)  AGAINST  WHOM  IT  LIES. 

(C  1.)  Against  an  executor,  or  administrator,  p.  270. 
(C  2.)  Against  an  heir.  p.  271. 
(G  3.)  Or  an  assignee,  p.  271. 

(D)  COVENANTj  HOW  EXPOUNDED. 

(P  1.)  In  regard  to  the  context,  p.  274. 

(D  2.)  To  synonimous,  and  other  words,  p.  275. 

(E)  BREACH  OF  COVENANT. 

(E  1.)  What  shaU  be.  p.  280. 

(E  2.)  If  the  thing  be  prejudiced  before  performance, 
p.  281. 

(E3.)  Whatnot  p. 281. 

(F)  COVENANT,  HOW  DEFEATED,  p.  282. 
[*](G)  COVENANT  TO  STAND  SEISED. 

(G  1.)  When  it  shall  be  good.  p.  284. 
(G  2.)  By  what  words,  p.  286. 
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(G  3.)  Upon  what  consideration. — ^What  shall  be  a  good 
one.  p.  2S8. 

(G  4.)  What  not. — ^If  it  be  too  general,  or  does  not  im- 
port a  real  consideration,  p.  289. 

(G  5.)  If  the  covenantee  be  a  stranger  to  the  considera- 
tion, p.  2d0. 

(A)  WHEN  COVENANT  LIES. 
(A  1.)  Upon  what  deed. 

Covenant  lies  when  a  man  covenants  with  another,  hj  deed,  to  do  some- 
thing, and  does  it  not.     F.  N.  B.  145.  A. 

Or,  that  he  has  done  it ;  when  it  is  not  done.     PI.  Com.  308.  a. 

And  it  lies  upon  a  covenant  in  any  deed  indented,  or  poll,  1  Rol.  517. 
1.40. 

So,  for  breaking  a  covenant  by  the  lessee  in  the  king^s  patent ;  though  the 
lessee  did  not  seal  any  counterpart ;  for  his  acceptance  charges  him.  R.  1 
Rol.  517.  h  30.     2  Cro.  522.     R.  2  Cro.  240. 

So,  if  a  lease  be  to  A;  and  B.  by  indenture,  and  A.  seals  a  counterpart, 
and  B.  agrees  to  the  lease,  but  does  not  seal,  yet  B.  may  be  chai^ged  for  a 
covenant  broken.     Co.  L.  231.  a.  2  RoL  63. 

Though  the  covenant  be  collateral,  and  not  annexed  to  the  land.  Co* 
L.231.a. 

[A  covenant  to  keep  a  house  in  good  and  sufficient  repair,  and  so  to  leave 
it,  binds  the  covenantor  to  rebuild,  though  the  house  be  burnt  down  by  acci- 
dent. H.  12  Geo.  2.  Com.  626.  B.  R.  E.  13  Geo.  1.  2  Ld.  Raym. 
1477.  Str.  763.  S.  C.  B.  R.  T.  26  Geo.  3.  1  T.  R.  310.  B.  R.  E.  27 
Geo.  3.  1  T.  R.  710.  B.  R.  E.  36  Geo.  3.  6  T.  R.  650.  Vide  Pleader, 
(2  V  14.^] 

So,  if  by  charter-party  made  by  B.  he  lets  the  ship  to  D.,  who  covenstnts 
with  B.  and  A.  the  part-owners,  to  pay  300/.,  A.  may  have  covenant,  though 
he  did  not  seal,  but  only  B.  and  D.  sealed  it ;  for  it  is  in  the  nature  of  a 
deed-poll  by  D.,  in  which  he  may  covenant  with  a  stranger  to  the  deed, 
though  he  cannot  in  an  indenture.     R.  2  Lev.  74. 

So,  if  by  articles  A.  covenants  generally  to  indemnify  B.,  he  may  have 
covenant,  though  he  did  not  seal  the  articles,  and  the  covenant  was  not  with 
him.     R.  Lut.  305. 

But  covenant  does  not  lie  upon  an  agreement  without  deed  ;  but  an  action 
upon  the  case.     F.  N.  B.  145.  A.  G. 

Yet  by  the  custom  of  London^  covenant  lies  without  deed.  F.  N.  B. 
146.  A. 

So,  by  the  custom  of  any  other  place.     1  Leo.  2. 

But  such  custom  shall  be  taken  strictly ;  for  upon  such  a  covenant  an  ex- 
ecutor shall  not  be  charged*     R.  1  Leo.  2. 

So,  covenant  cannot  be  for  a  thing  present.     PI.  Com.  308.  a. 

[*](A  2.)  Upon  what  words. 

{  No  i>articular  technical  words  arc  required  to  make  a  covenant.     Any 
words  which  import  an  agreement  between  the  parties  to  a  deed,  will  be 
sufficient  for  that  purpose.     Hallett  r.  Wylie,  3  Johns.  Rep.  44.     Harris 
V.  Nicholas,  5  Munf.  483.  \ 
[♦263] 
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A  eorenant  is  real  or  personal*  F.  N.  B.  145.  A.  Co.  L.  139.  b.  Vide 
Dett,  (A  8,  9-) 

A  covenant  real  is,  when  a  man  covenants  to  levy  a  fine  of  lands  or  tene* 
meDts,  upon  which  a  writ  of  covenant  shall  be  brought,  and  a  fine  shall  be 
levied.     F.  N.  B.  145.  A.  146.  F. 

A  covenant  personal  is  by  express  words,  or  by  a  covenant  in  law*  Vau. 
118.  Co.  L.  139.  b. 

Any  words  in  a  deed,  which  shew  an  agreement  to  do  a  thing,  make  a  co» 
fenant :  as,  if  it  be  agreed  by  articles  between  A.  and  B.  that  stock  shall  be 
in  the  hands  of  B.  until  a  jointure  be  made,  B.  sohendo proinde  the  interest 
to  A.;  covenant  lies  against  B.  for  the  interest.  R.  1  Rol.  518.  1.50. 
\y\6e  Doug.  27.  766.]     Digest,  Covenant  1 . 

If  it  be  said  in  a  lease  that  the  lessee  shall  repair,  and  leave  repaired, 
fcc.    R.  1  RoL  518.  1.  15.     2  Cro.  399. 

That  the  lessee  shall  have  wood,  non  succidendo  arbores  ;  this  is  a  core* 
nant  by  the  lessee  that  he  will  not  cut  down  trees.     R.  Mar.  9. 

If  said,  1  have  a  deed  and  will  produce  it.  2  Mod.  89.  R.  1  RqI.  519. 
1. 10. 

So,  if  in  a  demise  by  the  king^s  letters  patent,  it  is  said,  that  the  grantee 
shall  repair ;  it  shall  be  a  covenant  by  him.     R.  2  Cro.  522. 

If  there  be  a  grant  of  an  office,  absque  impetUiane^  denegatiane,  &c«  coTe* 
nantiies  if  the  grantee  does  not  enjoy.     R.  1  Leo.  277. 

So,  if  it  be  said,  that  it  is  agreed  A.  shall  pay  10/*  to  B.  for  his  goods  ; 
this  amounts  to  a  covenant  by  B.  to  deliver  his  goods  ;  for,  agreed,  is  the 
word  of  both.     R.  1  Sand.  322.     1  Sid.  423.     Ray.  183* 

That  A.  shall  take  firebote,  without  catting  more  than  is  pecessary  ^  coVf 
eoant  lies  against  A.  if  he  cuts  more.     R.   1  Leo.  324. 

That  an  apprentice  shall  be  faithful,  shall  not  discover  the  secrets  of  iu$ 
master,  &c.  R.  Mo.  1 35. 

[Iq  a  common  indenture  of  apprenticeship  under  5  El.  c.  4.  between  this 
iat^r,  the  sob,  and  the  master  ;  the  father  is  answerable  in  covenant  for 
what  is  to  be  performed  by  the  son.     Doug.  51 8.] 

So,  if  tenant  in  tail  leases  for  years,  and  afterwards  covenants  and  grants 
that  the  lessee  shall  hold  to  him  and  Jiis  ^wife  for  the  life  of  the  lessor ;  this 
does  not  amount  to  a  surrender,  or  confirmation  to  enlarge  his  estate,  but  to 
a  covenant.     R.  Dy.  272.  b. 

.If  the  lessee  agrees,  that  the  lessor  shall  have  two  rooms  of  an  house,  and 
akaae  be  of  the  house,  except  the  two  rooms,  and  free  passage  to  them ;  if 
the  lessor  be  disturbed  in  his  passage  by  the  leisee,  covenant  lies  against 
him.  R.  1  Sal.  1 96. 
Otherwise,  if  disturbed  in  the  rooms;  for  they  were  excepted.  1  Sal.  196. 
If  a  man  covenants  to  stand  seised  to  the  use  of  his  son,  saving  that  his 
wife  shall  have  the  loppings  of  trees :  if  the  son  cuts  down  the  trees,  cove- 
nant lies  against  him.     R.  Cro.  Car.  437. 

If  by  articles  of  agreement  it  is  said,  that  it  is  intended  a  fine  shall  be 
levied  ;  this  amounts  to  a  covenant  to  levy  it.     R.  2  Mod.  91. 

If  A.  covenants,  that  B.  shall  take  so  many  trees  yearly,  and  afterwards 
[*]cuts  them  all  down;  B.  shall  have  covenant  against  him.     Mod.  18. 

So,  if  the  words  are  introduced  by  words  of  condition  ;  as,  if  a  lease  be, 
Bpon  condition  that  the  lessee  shall  keep  and  leave  the  house  in  as  good 
plight,  &c.     40  Ed.  3.  5.  b. 

Or,  with  proviso,  that  if  the  lessee  dies  within  forty  years,  his  executor 
shall  have  it  for  so  many  years  ;  this  is  a  covenant  by  the  lessor,  that  the 

executor  shall  have  it.     1  Uol.  518.  1.  45< 
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So,  provided  and  it  i$  agreed,  that  the  lessor  iliall  find  timber.  1  Rol. 
518.  1.  20. 

Provided  he  pay  out  of  the  first  profits  of  an  office.     R.  1  Lev.  155. 

So,  covenant  lies  if  an  agreement  appears  in  an  obligation.    Ca.  Ch.  294. 

So,  if  it  be  said  in  a  deed,  that  an  obligation  is  in  the  hand  of  B.  and  that 
I  will  deliver  it ;  covenant  lies  for  not  delivering  it.     R.  1  Rol.  519.  I.  10. 

So,  if  a  man  gives  a  release  for  money  recovered  by  him,  and  at  the  end 
of  the  deed  mentions,  that  he  will  not  sue  execution  ;  if  he  afterwards  5ue» 
it,  covenant  lies  against  him  upon  this  deed.     R.  1  Rol.  517. 1.  45. 

So,  if  a  deed  be,  I  oblige  myself  to  pay  at  such  a  day ;  covenant  lies.  R. 
Hard,  178. 

So,  if  by  writing  it  is  agreed,  that  A.  shall  give  B.  70/.  for  a  house  ;  cove* 
nant  lie3  against  B.  for  not  conveying  the  house.  R.  1  Sand.  320.  Ray. 
183.      1  Sid.  423.      1  Lev.  274. 

That  A.  shall  be  accountable  to  B.  for  all  money  received.  R.  1  Lev.  47. 

So,  if  A.  assigns  and  transfers  money  due  to  him  from  a  foreign  stale, 
R.  1  Mod.  1 1 3, 

[If  one  covenant  with  another  to  do  a  certain  act,  in  consideration  of  a 
reward,  and  the  other  prevent  the  stipulated  thing  from  being  literally  per- 
formed, and  accept  of  an  equivalent,  he  may  be  sued  for  the  reward  ;  and 
the  reason  of  the  non-compliance  with  the  literal  terms  may  be  averred. 
B.  R.  M.  20  Geo.  3.     Dougl.  272.] 

[So,  where  something  is  covenanted  or  agreed  to  be  performed  by  each 
of  two  parties  at  the  same  time,  he  who  was  ready  and  offered  to  perform 
his  part,  but  was  discharged  by  the  other,  may  maintain  an  action  against 
the  other  for  not  performing  his  part.     B.  R.  T.  21  Geo.  3.     Dougl.  684.] 

When  covenant  or  debt  lies,  vide  Action,  (M  4.) 

}  Covenant  will  lie  where  the  bargainor  covenanted  that  he  was  "  law- 
fully seised  in  fee,"  &c.  without  an  eviction,  where  there  is  a  defect  of  title, 
Fringle  v.  Witten's  Ex'rs.  I  Bay,  254. 

It  will  also  lie  for  deficiency  of  the  quantity  of  land.     Ibid.  . 

The  rule  of  damages  for  covenant  breach,  is  the  value  of  the  land  at*the 
time  of  eviction.  Gucrard's  Ex'rs.  v.  Rivers,  1  Bay,  263.  Liber  v.  Par* 
sons'  Ex'rs.  1  Bay,  18.} 

(A  3.)  Upon  what  not. 

But  where  words  do  not  amount  to  an  agreement,  covenant  does  not  lie ; 
as,  if  they  are  merely  conditional  to  defeat  the  estate :  as,  a  lease,  provided 
and  upon  condition  that  tbe  lessee  collect  and  pay  the  rents  of  his  other 
houses.     R.  1  Rol.  61 8. 1.  30. 

So,  if  the  words  are  pnly  a  qualification  of  the  words  on  the  other  part ; 
as,  if  a  lessee  covenants  to  repair,  provided  that  the  lessor  finds  timber  :  this 
IS  not  a  covenant  by  the  lessor  to  find  it,  if  there  be  not  the  word,  acreed. 
R.  1  Rol.  518.  1.25.  ^ 

If  3,  covenants  tp  pay  100/.  to  A.,  and  he  covenants,  upon  receipt  to 
[  ]giye  an  acquittance,  and  to  make  an  obligation,  &c.  it  is  not  any  cove- 
pant  that  he  will  receive  and  give  an  acquittance.     2  Dan.  231. 

So,  if  a  deed  be  in  the  nature  of  a  defeasance,  covenant  does  not  lie  upon 
It,  but  an  action  upon  the  case':  as,  if  by  deed  it  be  agreed,  that  a  statute  be 
cancelled,  in  the  present  tense.     Semb.  1  Sid.  48. 

[A  clause  in  a  marriage  settlement,  that  «  it  is  hereby  agreed  that  the 
inr?n!f,?T'^  "^' .k"  ^^^^^^^^  ^i^'  -r  accountable  foJany  money  art 

(i^es]"""  ^         '""'^  ^''''^''  ^"^  '^'^^^  ^''^  P^"*^"  ^^  *<>  ^^  accountable 
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gboold  actually  receive,'^  does  not  operate  as  a  covenant  by  the  trustees  to 
be  answerable  for  what  they  may  receive  :  it  is  introduced,  not  to  charge, 
but  to  discharge  them;  therefore,  the  liability  they  incur  by  a  breach"  of 
trust,  ranks  as  usual,  only  as  a  simple  contract  debt,  and  not  a  debt  by  spe- 
cialty.    1  T.  R.  42.] 

So,  if  a  mortgage  be  by  A.  to  B.  by  a  demise  for  years,  with  a  proviso  to 
be  void  if  A.  pay  10/.  at  such  a  day,  and  410/.  at  such  a  day,  and  there  be  a 
boad  for  performance  of  all  covenants,  payments,  &c.  debt  docs  not  lie,  if 
A.  does  not  pay,  without  an  express  covenant  for  payment ;  for  the  mort- 
gage is  forfeited;     Semb.  2  Mod.  36. 

So,  if  the  mortgage  was  by  feoffment.     R.  2  Cro.  281.     Yel.  206. 

[Vniere  covenants  are  local,  and  the  covenantee  removes  from  the  situa- 
tioD  in  which  they  were  to  be  performed,  no  action  can  be  maintained  for 
thar  non-performance  in  another  place.     2  Bos.  &  Pul.  565,] 

j  And  where  the  words  of  an  agreement  are  merely  descriptive  of  the 
subject  matter,  they  will  not  be  construed  to  amount  to  a  covenant.  As  where 
the  right  of  building  and  using  a  patent  machine  was  granted,  and  the  words 
"  such  as  I  have  a  patent  right  for^'  were  introduced  into  the  agreement,  it 
was  held,  that  these  words  did  not  amount  to  a  covenant  on  the  part  of  the 
vendor,  that  he  had  a  valid  patent  right.     Bull  r.  Pratt,  1  Conn.  Rep.  342. 

And  covenant  to  assign  as  chattel,  in  as  full  a  manner  as  A.  B.  had  engaged 
to  do,  does  not  necessarily  imply,  that  the  assignment  shall  contain  a  co^^e- 
aaut  of  warranty,     Morrill  v*  Worthington,  14  Mass*  Rep.  389.  | 

(A  4.)  When  it  lies  upon  a  covenant  in  law. 

So,  some  words  import  and  make  a  covenant  in  law,  though  there  be  not 
iny  express  covenant :  as,  if  a  man,  by  deed  demise  land  for  years,  and  the 
lessee  is  ousted  ;  covenant  lies  upon  the  word  demisu  1  Rol.  519.  F.  R. 
4  Co.  80.  b.  Dy.  257.  a.  R.  2  Leo.  104.  Cro.  El.  674.  R.  2  Cro.  73. 
Vi3e  Garranty  (A). 

So,  if  he  demise,  or  assign,  by  the  word,  concessi. 

So,  if  he  demise  reddendo  rent ;  covenant  lies  for  nonpayment  of  the  rent, 
ipon  the  word  reddendo.     1  Rol.  419. 1.  25.      1  Sid.  266.  447. 

Though  the  reservation  be  to  a  stranger.     Per  Hale,  1  Mod.  1 1 3. 

So,  if  he  convey  the  inheritance  with  warranty,  and  the  feoffee,  &c.  be 
evicted  for  years ;  covenant  lies  upon  the  word  warrantizo*  R.  1  Rol. 
519.  L  20.     Yel.  139.     1  Rol.  25.     R.  Hob.  3. 

So,  it  lies  upon  a  warranty  in  a  fine  sur  concessit  for  years.     2  Sand.  180. 

1  Lev.  301.     1  Sid.  466. 

So,  it  lies  against  a  woman  after  the  death  of  her  husband,  upon  a  warran- 
ty in  a  fine  by  them  s^ir  concessit  for  years.     R.  1  Sand.  1 80.     i  Mod.  29 1 . 

So,  it  lies  upon  a  warranty  in  law,  by  the  word  dedi^  &c.  if  he  be  evicted 
for  years. 

Or,  by  the  word  rfcrft,  concessit  or  demisij  of  an  estate  for  life,  though  (he 
eviction  be  only  for  years  ;  for  he  cannot  be  aided  by  voucher,  rebutter,  or 
wirrantia  chartce.     R.  Hob.  4. 

[An  implied  covenant  is  included  in  the  words  "  bargain  and  sell,"  the 
same  as  in  the  word  ^*  grant."     15  East,  530.]     {  Vide  Frost  v,  Raymond, 

2  Caines'  Rep.  188.,  contra.     But  the  word  dedi  implies  a  warranty  of  title. 
Ibid.  S.  P.  Kent  v.  Welch,  7  Johns.  Rep.  258. 

The  words  concessi  or feoffari \mport  a  warranty,  in  an  estate   for  years; 
but  not  in  an  estate  in  fee.     Frost  v.  Raymond,  tibi  supra. 
The  word  dedi  implies  a  warranty  only  for  the  life  of  the  grantor;  and  if 
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the  deed  contain  an  express  warranty,  it  will  qualify  and  restrain  the  impli- 
ed warranty,     Kent  r.  Welch,  obi  supra,  \ 

So,  covenant  lies  upon  the  word  demist^  if  the  lessor  had  not  power  to  de- 
mise ;  though  the  lessee  never  entered,  nor  was  evicted.     R.  Hob,  13. 

r*]Though  the  lease  was  good  only  by  estoppel.     R.  2  Cro.  73. 

So,  if  he  demises,  reddendo  such  a  rent  free  of  all  taxes  ;  covenant  lies,  if 
lie  does  not  pay  it,  discharged  of  taxes  before  or  aftei^wards  imposed.  R. 
Carth.  135. 

So,  if  a  lessee  for  years  be  distrained  by  the  lord  paramount ;  he  ihall 
have  covenant  against  him  in  the  mesnalty,  though  he  cannot  have  a  writof 
mesne.     Ray.  257. 

So,  if  a  lessor  does  an  act  which  destroys  or  defeats  the  effect  of  his  grant, 
covenant  lies  against  him ;  as,  if  A.  grants  the  use  of  a  way  to  B.  and  after* 
wards  stops  it.     1  Sand.  322. 

But  an  express  covenant  controuls  the  generality  of  a  covenant  in  law ; 
and  therefore  if  a  lessor  covenants,  that  the  lessee  shall  enjoy  without  evic- 
tion by  him  or  any  who  claim  under  him,  covenant  does  not  lie  upon  evic- 
tion by  a  stranger.     R.  4  Co.  80.  b. 

[Where,  by  the  custom  of  the  country,  a  distress  may  be  taken  for  half  a 
year's  rent  on  a  lease  in  advance,  the  custom  is  valid,  and  forms  a  part  of 
the  contract.     2  T.  R.  600.1 

[A  tenant  under  a  lease  which  excludes  terms  that  the  custom  of  tte  coun- 
try would  otherwise  supply,  holding  over,  holds  on  the  same  terms  as  before. 
16  East,   71.] 

So,  if  a  lessor  covenants,  that  the  lessee  shall  take  estovers  by  assignment| 
he  cannot  take  them  without  assignment.     Semb.  Dy.  19.  b. 

[Under  a  covenant  by  the  lessee  to  plough  the  premises  in  a  due  course 
of  husbandry,  except  the  rabbit-warren  and  sheep-walk,  an  implied  cove- 
nant not  to  plough  those  portions  arises.     16  East,  352.] 

If  a  lessee  covenants  to  repair  at  his  own  charges,  he  cannot  take  timl>er. 
Vide  Dy.  198.  b.  314.  a. 

[If  houses  leased  are  burned  down,  the  landlord,  unless  under  a  covenanti 
is  not  bound  to  rebuild,  though  he  has  insured.     1  T.  R.  312.J 

So,  if  goods  be  demised  by  indenture  for  years ;  if  the  lessee  be  evicted, 
ct)vcnant  does  not  lie  opon  the  word  demist  ;  for  the  law  does  not  create  a 
covenant  for  a  personal  thing. 

So,  if  A.  demises  a  house,  and  the  use  of  a  pump  ;  covenant  does  not  lie, 
if  the  lessee  cannot  use  it.  R.  cont.  per  three  J.  but  Twisd.  ace.  and  the 
judgment  was  reversed.     1  Sand.  322.     1  Sid.  430. 

So,  if  A.  covenants  or  promises  by  deed,  to  do  such  a  thing  ;  covenant 
does  not  lie  by  any  one  not  named  in  the  deed.  R.  1  Sal.  197.  [Vide  B. 
R.  E.  6  Will.  3.     Salk.  214.    1  Ld.  Raym.  28.  S.  C] 

[But,  on  a  promise  in  writing  without  seal,  made  to  one  person  for  the 
benefit  of  another,  an  action  of  assumpsit  may  be  maintained  by  the  person 
for  whose  benefit  the  promise  was  made.  B.  R.  M.  29  Car.  2.  I  Vent, 
31 8.  322.     B.  R.  E.  1 6  Geo.  3.     Cowp.  437.] . 

(B)  BY  WHOM  IT  LIES. 
(B  1.)  By  an  executor,  or  adniuustrator. 

If  a  man  covenants  with  B.  to  do  a  personal  thing,  and  B.  dies  ;  his  exe- 
cutor or  administrator  shall  hav^  covenant  upon  it.  F.  N.  fi.   145.  D.  146. 
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S.  R%«  165- 1>. — Bj  whom,  and  to  whom,  a  condition  shall  he  performed, 
vide  Condition,  (G  1,  2.— O  1,  2,)     By  whom  debt  lies,  vide  Dett  (C— D.) 

[*]SO|  if  he  covenants  with  B«  and  does  not  name  his  executor  or  admin- 
istrator. 

So,  if  he  covenants  with  B,  his  heirs  and  assigns,  upon  a  grant  or  convey- 
ance of  an  inheritance,  the  executor  of  administrator  of  B.  may  have  cove- 
naot  for  damages,  upon  a  breach  in  his  lifetime.  R.  1  Vent.  176.  347.  2 
Lev.  26. 

So,  if  he  covenants  with  a  bishop  and  his  successors  to  repair  a  rectory 
demised ;  the  executor  of  the  bishop  may  have  covenant  for  a  breach  in  his 
liretime.     R.  2  Vent.  56. 

(B2.)  By  an  heir. 

So,  where  the  covenant  relates  to  the  inheritance,  the  heir  may  have  an 
action  upon  it.     1  Rol.  520.  L  42. 

[Grant  in  fee  to  a  man  and  his  heirs,  with  a  covenant  from  the  grantor  to 
the  grantee  and  his  heirs  for  further  assurance.  Request  by  the  grantee, 
and  refusal  by  the  grantor,  held,  that  the  heir  of  the  grantee,  after  the  death 
of  hia  ancestor,  midit  sue  on  the  covenant  for  such  refusal,  and  consequent 
eviction  of  himself  by  title  paramount.  4  M.  &  S.  188.  1  Mars.  107.  d^ 
Taunt.  428.] 

As,  if  an  abbot  covenants  with  a  lord  of  a  manor  to  sing  in  his  chapel,  for 
bVand  his  family.     42  Ed.  3.  3.     Dy.  24.  a. 

If  one  parcener,  upon  partition,  covenants  with  the  other,  to  acquit  het 
tfu  suit  issuing  out  of  the  land.  R.  42  £d.  3.  3.  b.  Vide  Co.  L.  385.  a. 
5Co.  18.  a. 

If  a  man  covenants  with  another  and  his  heirs,  to  make  such  an  assurance^ 
Bend.  pi.  260.   ,  Dy.  338.  a.     1  And.  55. 

If  a  man  covenants  to  convey  part  of  lands  purchased,  to  the  heir  of  his 
Go^rcener.     R.  Dy.  338.  a. 

To  leave  the  estate  in  repair  at  the  end  of  the  term.     R.  2  Lev.  92. 

Though  the  covenant  be  with  the  lessor,  his  executors  and  administra- 
tors, and  does  not  name  the  heir.  R.  2  Lev.  92.  Where  the  covenant  was 
such  as  runs  with  the  land,  and  appears  to  be  intended  to  have  continuance 
after  his  death. 

(B  3.)  By  an  assignee. 

So,  by  the  common  law,  upon  a  covenant  in  law,  the  assignee  of  the  es- 
tate shall  have  an  action.     Dy.  257.  F.  N.  B.  146.  C.     1  Rol.  521.  I.    R. 

4  Co.  80.  b.  R.  5  Co.  17.  a.     Mo.  419. 

So,  tenant  by  statute-merchant,  £rc.  who  comes  to  the  land  by  act  of  law. 

5  Co.  17.  a. 
So,  though  the  assignment  be  by  parol,  where  it  may  be  good  by  parol. 
0.419.     Cro.  El.  437. 

So,  upon  a  covenant  which  runs  with  the  estate,  the  assignee  shall  have 
an  action,  though  not  named  ;  as,  if  an  abbot  covenants  to  sing  for  B.  and 
all  the  lords  of  such  a  manor,  in  his  chapel  there ;  the  assignee  of  the  ma- 
nor shall  have  covenant.  1  Rol.  521.  1.  15.  5  Co.  17.  b.  Co.  L.  385.  a. 
j  Vide  Bickford  v.  Page,  2  Mass.  Rep.  460.  Niles  v.  Sawtell,  7  Mass. 
Rep.  444.  Stinson  r.  Sumner,  9  Mass.  Rep.  143.  Estabrook  v.  Hapgood, 
10  Mass.  Rep.  313.     M'Crady  v.  Brisbane,  1  Nott  &  M'Cord,  104. 

And  the  assignee  of  the  lessor  shall  have  covenant  against  the  lessee,  for 
rent  ia  arrear.     Harrison  v.  Steele,  4  Har.  &  M'Hen.  21 8.  | 
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If  one  parcener  covenants  with  the  other  to  acquit  her  of  a  «uit  due  on 
the  land,  the  assignee  of  the  other  parcener  shall  have  covenant.  1  Rol. 
521.1.22.     5Co.  18.  a.     Co.  L.  384.  b.  385.  a* 

If  a  lessee  covenants  to  repair ;  the  assignee  of  the  reversion  [*]shall  have 
covenant.     R.  1  Lev.  109.     R.  3  Lev.  326.     Adm.  1  Sal.  317. 

So,  if  he  be  named,  the  assignee  shall  have  covenant  by  the  common  law, 
upon  a  covenant  which  relates  to  the  inheritance:  as,  if  a  man  covenants 
with  a  purchaser,  his  heirs  and  assigns,  to  make  further  assurance,  &c.  R. 
1  Rol.  521.  1.  25.     R.  Cro.  Car.  503. 

If  he  covenants  with  a  lessee,  his  executors  and  assigns,  that  he  shall  re* 
tain  out  of  his  rent.     Semb.  Cro.  Car.  1 37. 

And  now,  by  the  st.  32  H.  8.  34.  patentees  of  the  king,  and  grantees  or 
assignees  of  reversion  from  the  king,  or  any  other,  mav  maintain  actions  for 
not  performing  the  covenants,  &c.  expressed  in  their  leases,  against  the  les- 
sees, their  executors,  administrators,  or  assigns,  as  the  grantors  might  have* 
done.     Vide  Condition,  (O  2.) 

[It  is  extremely  well  settled  at  common  law,  without  referring  to  this  sta- 
tute, that  covenants  which  run  with  the  land  will  pass  to  the  person  to 
whom  the  land  descends.  Per  Lord  Kenyon,  C.  J.  B.  R.  T.  29  Geo.  3. 
3T.  R.  401.] 

And  thereupon  the  patentee  of  the  king  (as  the  king  himself)  shall  have 
covenant  against  the  lessee,  his  executor  or  assignee.     R.  2  Rol.  64. 

Though  he  be  assignee  of  the  reversion  only  lor  years.  R.  Cro.  El.  600. 
617. 

I  But  where  there  have  been  sundry  conveyances  with  covenants  of  war- 
ranty, and  the  last  covenantee  is  evicted,  an  intermediate  covenantee,  who 
has  not  been  damnified,  cannot  have  covenant  against  a  prior  covenantor. 
Booth  V,  Starr,  1  Conn.  Rep.  244.  } 

So,  covenant  lies  by  an  assignee,  against  the  lessee  or  his  executor  for 
rent  due  after  the  assignment  of  the  term,  and  acceptance  of  rent  from  the 
assignee.     R.  3  Lev.  233.     R.  2  Rol.  64.     Vide  post,  (C  1.) 

So,  it  lies  by  an  assignee  of  part  of  the  estate  demised.  Semb.  1  Leo.  350. 

Or,  the  assigneqs  of  several  parts  may  join.  R.  1  Lev.  109.  1  Sid.  157. 
Ray.  80. 

And  though  the  lessee  did  not  covenant  with  the  lessor  and  his  heirs  and 
assigns,  but  only  with  the  lessor,  his  executors  ^nd  assigns ;  yet  the  as- 
signee of  the  reversion,  being  entitled  to  the  rent,  shall  have  covenant  for  it, 
as  incident.     Per  Hale,  2  Sand.  371. 

Or,  covenanted  with  the  lessor  and  his  heirs,  without  naming  assigns.  R. 
Mo.  27.  159.  242.      1  Lev.  109.     1  Sid.  157. 

So,  if  a  woman  lessee  takes  husband,  the  husband  shall  have  covenant 
upon  a  covenant  in  law.     R.  5  Co.  1 7.  a. 

Or,  upon  any  express  covenant  by  the  lessor.     5  Co.  17.  a. 

So,  tenant  by  statute,  elegit^  &c.  though  he  comes  to  the  land  by  act  of 
law.     Ibid. 

And  where  an  assignee  shall  have  covenant,  it  extends  to  an  assignee  in 
fact  or  in  law. 

And  to  an  assignee  of  an  assignee,  toties  quoties.     5  Co.  17.  b. 

And  to  the  executor  or  administrator  of  an  jeissignee  ;  or  the  assignee  of  an 
executor  or  administrator.     Ibid. 

And  covenant  Ues  by  an  assignee,  upon  every  covenant,  which  concerns 
the  land ;,  as,  to  pay  rent,  not  to  do  waste,  &c.     Vide  Condition^  (O  1,  2.) 
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Soy  upon  a  covenant  to  leave  the  lands  in  good  repair  at  the  end  of  the 
term.     K.  Cro.  £1.  600. 

To  make  a  wall  upon  the  labd.     R.  Mo.  159. 

To  enter  to  view  the  repairs.     1  Leo.  62. 

[*1To  make  a  new  lease  at  the  expiration  of  the  first.     Mo.  159. 

[To  make  a  covenant  run  with  an  estate,  it  is  not  sufficient  that  it  should 
concern  the  estate,  but  there  must  be  a  privity  with  respect  to  the  estate 
1)etween  the  covenantor  and  covenantee.     R.  3  T.  R.  393.] 

[Therefore  where  the  lessee  of  a  mortgagor  and  mortgagee  under  a  lease 
made  after  the  forfeiture  of  the  mortgage  covenanted  with  the  mortgagor  and 
his  assigns,  to  pay  the  rent  to  him  or  them,  the  covenant  was  held  to  be  a 
collateral  one,  and  it  was  determined  that  an  assignee  of  the  mortgagor  and 
mortgagee  could  maintain  no  action  upon  it.     Ibid.  P.  G.] 

[An  assignee  cannot  maintain  an  action  for  any  breach  of  covenant  which 
takes  place  afler  the  reversion  which  the  original  covenantee  had  is  extinct 
or  destroyed.     R.  3  T.  R.  393.] 

[Therefore  where  a  termor  for  99  years  granted  a  lease  for  11,  and  as- 
signed the  reversion,  after  which  the  assignee  purchased  the  reversion  in 
fee ;  it  was  held  that  as  the  covenants  upon  the  lease  for  1 1  years,  were  in- 
cident to  the  reversion  of  the  termor  for  99,  and  that  reversion  was  merged 
in  the  reversion  in  fee,  no  action  could  afterwards  be  brought  by  the  assignee 
for  a  subsequent  breach  of  any  of  those  covenants.     R.  3  T.  R.  393.  P.  C.I 

But  the  St.  32  H.  8.  34.  does  not  extend  to  collateral  covenants,  which 
do  Dot  concern  the  land  demised  :  and  therefore  the  assignee  shall  not  have 
covenant  for  a  collateral  covenant  broken.     5   Co.  11.  a.  vide  Condition, 

Nor,  if  a  covenant  be  contingent,  or  upon  a  possibility:  as,  that  if  the 
lessor  upon  his  view  finds  the  lands,  &c.  well  repaired  at  the  end  of  the 
term,  he  will  make  a  new  lease.     R.  per  three  J.  Mo.  27. 

So,  an  assignee  of  an  apprentice  by  the  custom  of  London,  shall  not  have 
covenant  upon  the  original  indenture.     R.  Sho.  4. 

So,  an  assignee  of  a  lease,  which  appears  to  be  good  only  by  estoppel, 
shall  not  have  covenant.     R.  Cro.  El.  437.     Mo.  419. 

So,  covenant  does  not  lie  by  an  assignee,  for.  a  breach  done  before  his 
time. 

t  So  where  the  grantor  is  not  seised,  the  covenant  is  inunediately  broken ; 
and  no  action  can  be  sustained  by  the  assignee  of  the  grantee,  against  the 
grantor,  for  after  the  covenant  is  broken,  it  is  a  mere  chose  in  action^  which 
cannot  be  assigned.     Greenby  r.  Wilcocks,   2  Johns.  Rep.  1. 

But  it  is  otherwise,  if  the  breach  happens  after  the  assignment.  Kane  v. 
Sanger,  14  Johns.  Rep.  89.  \ 

Yet  where  a  breach  is  continuing,  it  shall  be  otherwise  :  as,  if  a  covenant 
be  to  repair  within  such  a  time  after  notice  ;  if  the  lessee  does  not  repair 
upon  notice  by  the  assignee,  covenant  lies,  though  it  was  out  of  repair  be- 
fore the  assignment.     R.  Mo.  242. 

So,  covenant  lies  by  an  infant  against  a  man  of  full  age ;  though  there  are 
mutual  covenants,  and  the  covenant  by  the  infant  does  not  bind.  R.  1  Sid. 
446.    Vide  Action  upon  the  Case,  (B  14.) 

But  covenant  does  not  lie  by  the  covenantee,  after  his  assignment  of  th^ 
reversion.     D.  3  Lev.  154.     Vide  Dett,  (D). 

[The  title  of  a  grantee  of  a  reversion  is  complete  without  attornment;  so 
that  he  will  be  entitled  to  all  arrears  of  rent  accrued  since  the  execution  of 
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the  conveyance,  and  not  paid  to  the  grantor  bj  the  tenant  in  default  of  uo- 
tice.     1  T.  R,  378.] 

[That  the  assignee  of  the  reversion  may  sue  on  the  covenants  annexed, 
be  must,  when  his  supposed  cause  of  action  accrues,  have  the  same  estate 
as  was  left  in  the  lord,  on  creating  the  tenure ;  to  that  alone  were  the  cove-  • 
nants  annexed ;  and  therefore,  having  which  alone,  can  be  claim  them. 
Hence,  if  the  reversion  be  for  years,  and  the  assignee  takes  a  [*]conveyance 
of  the  fee,  the  estate  to  which  the  covenants  were  annexed  being  merged, 
they  are  mei^ed  with  it.     3  T.  R.  393.] 

[It  seems  that  an  assignee  of  the  revei'sion  could  not,  at  common  law,  sue 
on  the  covenants  annexed.  And  that  he  was  (irst  enabled  so  to  do,  by  the 
statute  3*2  Hen.  8.  c.  34. ;  else  that  act  had  been  unnecessary.  3  M.  &  S. 
382.] 

[The  assignee  of  a  void  lease  cannot  sue  on  the  covenants  contained  there- 
in.    1  N.  R.  158.] 

(C)  AGAINST  WHOM  IT  LIES. 
(C  1.)  Against  an  executor,  or  adoiimstrator. 

So,  if  a  man  covenants  with  B.  and  dies,  an  action  Hcs  against  his  execu- 
tor or  administrator  upon  it,  though  he  be  not  named  in  the  covenant*  1 
Rol.  51 9.  1.  35.  40.     Dy.  14.  a.     Dub.  Dy.  1 14.  a.     Cro.  El.  553. 

So,  in  all  cases,  an  executor  is  bound  by  a  covenant,  if  it  does  not  deter- 
mine by  the  death  of  the  covenantor.     1  Rol.  519.  h  33.     2  Mod.  269. 

So,  if  he  covenants  for  him  and  his  assigns  :  for  an  executor  or  administra- 
tor is  an  assignee.     R.  Mod.  44. 

[So,  covenant  lies  against  an  administrator  of  a  term  or  for  a  breach  of 
covenant  in  not  repairing  in  his  own  time,  and  judgment  shall  be  -de  bonis 
propriis*     Ld.  Raym.  554.] 

But  it  does  not  lie  upon  a  covenant  in  law  not  broken  until  the  death  of 
the  covenantor.     R.  Dy.  257.  a. 

Nor,  if  a  covenant  be  for  a  personal  act  of  the  testator,  if  the  breach  be 
not  in  his  lifetime. 

S  Therefore,  if  A.  covenamt,  in  consideration  of  a  weekly  payment  to  hira 
his  executors  during  his  own  and  his  wife's  life,  he  will  not  exercise  a  par- 
ticular trade,  the  executors  are  not  bound  to  abstain  from  exercising  tnat 
trade.     ^  Bl.  Rep.  856.] 

So,  if  a  man  covenants  for  him,  his  executors  and  assigns;  covenant  lies 
against  him,  or  his  executor,  for  a  breach  done  after  assignment  of  his  term 
to  another,  and  acceptance  of  rent  from  the  assignee.  R.  2  Cro.  300.  R. 
2  Cro.  522.  1  Rol.  522.  1.  15.  30.  R.  Cro.  Car.  133.  530.  Vide  ante, 
(B  3.) 

And  this,  upon  all  covenants  in  fact,  though  it  might  be  brought  against  the 
assignee  ;  for  the  covenantee  has  an  election,  in  covenants  which  bind  the 
assignee,  to  charge  him  or  the  covenantor  himself,  though  he  has  accepted 
rent  from  the  assignee.     R.  Jon.  223. 

But  upon  a  covenant  in  law,  after  assignment  of  the  term,  and  acceptance 
of  rent  from  the  assignee,  covenant  does  not  lie  a  ^dinst  the  assignor.  Jon. 
223.      1  Sid.  447.  "^  "" 

[Against  the  executor  of  a  joint-lessee,  if  the  covenant  is  joint  and  several, 
even  though  he  died  before  the  term  commenced,  and  the  whole  term,  in- 
terest, and  benelil  survive  to  the  other  lessee.     T.  1  G.  3.     2  B.  AI.  1 T90.] 

yj  a  line  be  levied  of  a  feme  covert's  estate,  with  a  joint  power  to  husband 
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and  wife  to  declare  the  uses  ;  and  the  uses  be  declared  b^r  the  husband  and 
wife,  in  remainder  to  A.  If  the  husband  make  a  lease  and  covenant  for  qui*i 
et  possession  against  any  person  claiming  under  him,  and  [*jA.  evict  the 
tenant  after  the  husband^s  death,  his  executor  shall  be  liable  in  an  action  of 
covenant  by  the  tenant*     Doug.  43.] 

I  it  seems,  that  an  executor  who,  as  such,  has  given  a  deed  of  land,  con* 
taining  covenants  of  warranty  and  seisin,  is  personally  liable  for  a  breach  of 
coreoant.  Caswell  v.  Wendell,  4  Mass.  Rep.  108.  Sumner  t^.  Williams, 
8  Mass.  Rep.  162. 

An  executor  is  bound  by  the  covenant  of  bis  testator,  warranting  the  title 
of  a  slave,  though  not  named.     I^ee  r.  Cooke,  1  Wash.  306. 

So  also,  in  covenants  respecting  real  property.  Harrison  v*  Sampson,  9 
Wash.  155.  M'Crady's  Ex'rs.  v.  Brisbane,  1  Nott  &  Itt'Cord,  104.  | 

(C  2.)  Against  od  heir. 

So,  if  he  covenants  for  him  and  his  heirs,  covenant  lies  against  the  heir. 
Lut.  287. 

So,  if  tenant  in  fee  leases  for  years,  and  covenants  for  enjoyment,  and  the 
lessee  is  ousted  by  his  heir ;  covenant  lies  against  the  heir,  in  respect  of  the 
privity,  though  he  be  not  named.     Semb.  Dy.  257.  b. 

So,  if  a  lease  be  by  the  word  dtmisu     2  Leo.  1 04. 

[In  covenant,  which  runs  with  the  land,  evidence  that  the  defendant  is  in 
as  heir,  will  support  a  declaration  charging  him  ^s  assignee*  B*  R.  M.  3} 
Geo.  3.    4  T.  R.  75.] 

I  The  liability  of  an  heir  upon  covenants  made  by  his  ancestor  is  contin<' 

sent ;  depending  upon  the  inability  of  the  creditor  to  obtain  »satisfaction 

'from  the  ancestor's  estate,  in  a  course  of  administration  ;  nor  is  the  heir 

liable  during  the  time  limited  for  granting  letters  of  administration.    Royce 

9.  Barrell,  1 2  Mass.  Rep.  595. 

Lands  descending  to  an  heir,  in  a  foreign  jurisdiction,  are  not  assets  by 
which  the  heir  may  be  chained  with  the  covenant  of  his  ancestor.  Austin 
?.Gage,  9  Mass.  Uep.  395.  |* 

(C  3.)  Or  an  assignee^ 

So,  if  a  man  covenants  to  do  a  thing,  which  has  existence  at  the  time  of 
the  demise,  and  relates  to  it ;  the  covenant  runs  with  the  land,  and  binds 
the  assignee,  though  he  be  not  named  ;  as,  if  he  covenants  to  pay  the  rent 

reserved. 

[That  a  covenant  may  be  appurtenant  to  and  run  with  land,  it  is  not  suffi- 
cient that  it  be  concerning  the  land  ;  there  must  likewise  subsist  a  privity 
of  estate  between  the  contracting  parties.     3  T.  R.  393.] 

[Those  covenants  alone  which  tend  directly,  not  merely  through  the  in- 
tervention of  collateral  causes,  to  improve  the  estate,  run  tvith  the  land.  10 

East,  1 30.]  ,  .         . 

[A  covenant  by  a  lessee  of  tithes  for  himself  and  hia  assigns,  not  to  let 
any  of  the  farmers  in   the  parish  have  any  part  of  the  tithes,  runs  with  land. 

3  Wils.  25.] 
•      [A  covenant  to  reside  constantly  upon  the  demised  premises,  runs  with 

the  land.     2H.  B.  133.] 

[Lessee  of  tithes  covenanted,  for  himself  and  his  assigns,  not  to  take  tithes 
in  kind  from  the  other  party   (the  owner  of  lands  in.  the  parish),  nor  from 
Ws  tenants,  but  to  accept  a  reasonable  composition,  not  exceeding  3».  6d. 
^  ^  [*27l3 
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per  acre.  (His  under-lessee  is  not  an  assign  within  the  meaning  of  the  cov- 
enant.) 2  Anst.  41 3.  The  tithes  are  not  bound  by  such  a  covenant  of  the 
lessee.  Ibid.  The  tenant  of  the  lands  cannot  take  advantage  of  such  a 
covenant  entered  into  with  his  landlord,  to  which  he  himself  is  no  partj. 

Ibid.1  .        .        r 

[Two  are  parties  on  the  same  side  tea  deed  of  demise  ;  tor  example, 

inor^agor  and  mortgagee,  of  whom  the  one  (the  mortgagee)  has  a  right  to 
lease,  the  other  (the  mortgagor)  not ;  the  latter  either  does  not  join  with  the 
former  in  demising,  or  joining,  admits  his  own  want  of  title  ;  and  the  cove- 
nants by  the  lessee  are  with  the  latter  only.  Now,  though  the  covenants 
are  available  by  the  mortgagor,  not  being  founded  upon  the  condition  that 
he  has  granted  a  lease,  still  they  are  mere  independent  contracts,  and  have 
no  connection  with  the  tenure,  to  which,  as  it  only  subsists  between  the 
party  demising  and  the  covenantor,  the  mortgagor  is  a  stranger  ;  therefore, 
on  assigning  the  reversion,  they  do  not  pass  to  the  assignee,  but  remain 
available  by  the  mortgagor.     3  T.  R.  393.     Id.  678.     1  H.  B.  562.1 

[Covenant  lies  not  against  the  assignee  of  a  term,  for  a  breach  before  the 
assignment.     2  Burr.  1271.     1  Blk.  351.] 

[*][Covenant  on  a  covenant  running  with  the  land,  to  pay  rent  for  in- 
stance, lies  against  an  assignee  of  part  of  the  land  demised.     2  East,  575.] 

[The  assignee  of  a  term  may  discharge  himself  by  a  bona  fida  assignment 
to  any  one.     1  B.  &P.  21.] 

[The  assignee  of  a  term,  declared  against  as  such,  is  not  liable  for  rent  ac- 
cruing after  he  has  assigned  over,  though  it  be  stated  that  the  lessor  was  a 
party  executing  the  assignment,  and  agreed  thereby  that  the  term  which 
was  determinable  at  his  option,  should  be  absolute.     Dougl.  764.] 

[The  tenant's  assignee  is  estopped,  as  was  the  tenant  himself.     2  Taunt. 

278.] 

To  repair  the  house  demised.  R.  5  Co.  1 6.  b.  1 7.  b.  R.  5  Co.  24.  a. 
b.  I)y.  13.  b.  in  marg.     R.  Cro.  EI.  457.  552.     R.  1  Rol.  521.  1.  37. 

To  discharge  the  lessor  of  all  charges  ordinary  and  extraordinary.  5  Co. 
24.  b. 

To  permit  the  lessor  to  have  free  passage  to  two  rooms  excepted  by  the 
demise.     R.  1  Sal.  196. 

To  leave  so  many  acres  yearly  sine  cultura.     R.  2  Cro.   125. 

So,  if  a  man  covenants  to  do  a  thing  which  relates  to  a  demise,  and  cov- 
enants for  him  and  his  assigns  expressly  ;  this  binds  his  assignee,  though  the 
thing  had  not  existence  at  the  time  ;  as,  if  a  lessee  covenants  for  him  and 
his  assigns  to  build  a  new  wall  upon  the  land.     R.  5  Co.  16.  b. 

[Covenant  from  lessee  of  tithes  for  himself  or  assigns  not  to  let  the  far- 
mers have  their  tithes,  runs  with  the  tithes  and  binds  the  assignee.  M.  10  G. 
3.  3  Wils.  25.] 

So,  covenant  lies  against  an  assignee  of  part  of  an  estate  in  lease,  for  a 
breach  on  his  part.     R.  1  Rol.  522. 1.  5.     Cro.  Car.  2-22.     Jon.  245. 

So,  if  a  man  covenants  for  him  and  his  assigns,  so  long  as  they  shall  be  in 
possession  ;  covenant  lies  against  the  assignee,  if  he  continues  in  possession 
after  the  term  expired,  though  be  be  not  strictly  an  assignee.  Semb.  Sti. 
407. 

So,  if  an  assignee  of  a  term  covenants  for  him  and  l^is  executors,  the  exe- 
cutor may  be  charged  as  assignee.     1  Sal.  317. 

But  if  a  man  covenants  for  him  and  his  assigns  to  do  a  collateral  thing, 
which  does  not  concern  the  land,  the  assignee  shall  n9t  be  charged  for  it  : 
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a«,  if  a  lessee  covenants  to  build  a  house  upon  other  land  of  the  lessor.  R* 
5  Co.  16.  b.  Jon.  223.     Vide  Condition,  (O  1 ,  2.) 

If  a  lessee  covenants  for  him  and  his  assigns  to  pay  money  to  a  stranger. 
dCo.  16.  b. 

Or,  a  collateral  sum  to  the  lessor  himself.     Ibid. 

So,  if  goods  are  demised,  and  the  lessee  covenants  for  him  and  his  assigns, 
to  leave  them  in  as  good  plight,  or  to  pay  so  much  for  them  ;  covenant  does 
not  lie  against  the  assignee  of  the  goods ;  for  there  wants  the  privity  between 
bim  and  the  lessor,  which  there  is  when  land  is  demised.     R.  5  Co.  16.  b. 

So,  if  land  be  demised  with  stock,  &c.  and  the  lessee  covenants  for  him 
and  his  assigns,  to  deliver  the  stock  at  the  end  of  the  term  ;  covenant  does 
not  lie  against  the  assignee,  for  the  covenant  is  merely  personal,  though  the 
rent  was  increased  in  respect  of  the  stock.     5  Co.  1 7.  a. 

So,  if  a  grantor  of  a  rent-charge  covenants  to  pay  it  free  from  taxes; 
[*]covenant  does  not  lie  by  the  heir  of  the  grantee,  against  the  assignee  or 
lessee  of  the  land.     R.  1  Sal.  1 98. 

So,  if  a  bishop  covenants  for  him  and  his  successors,  the  successor  shall 
not  be  bound  but  only  to  the  covenant  usual  in  former  leases.  R.  2  Lev. 
68.    1  Vent.  223. 

So,  if  a  lessee  covenants  for  him  and  his  assigns  to  pay  rent,  and  he  as- 
signs to  £.,  and  the  lessor  accepts  the  rent  of  B.,  who  afterwards  assigns  to 
C,  covenant  does  not  lie  against  B.  for  rent  incurred  after  the  assignment 
to  C.  though  the  lessor  had  no  notice  of  the  assignment.  R.  cont.  per.  two 
J.  ID  C.  B.,  but  the  judgment  was  reversed  in  B.  R.  inter  Pitcher  and  Tovy. 
4  Mod.  71.  3  Lev.  295.  Carth.  177.  [unless  it  be  averred  that  the  assign- 
meat  was  fraudulent.     Doug.  462.  n.]  Vide  Dett,  (E). 

[And  although  it  be  stated  in  the  declaration  that  the  lessor  was  a  party 
eiecating  the  assignment,  and  agreed  thereby  that  the  term,  which  was  de- 
terminable at  bis  option,  should  be  absolute.  B.  R.  T.  21  Geo.  3.  Doug. 
764.] 

[An  assignee  is  liable  only  from  the  privity  of  contract,  and  must  be 
charged  according  to  the  truth  of  the  case,  and  therefore,  when  in  covenant, 
the  plaintiff  declared  against  the  defendant  as  assignee  of  all  the  estate,  &c. 
10  the  premises,  and  it  appeared  in  evidence  that  he  was  assignee  of  part 
only,  the  court  held  it  to  be  a  fatal  variance,  and  the  plaintiff  was  nonsuited. 
B.  R.  E.  18  Geo.  3.     Cowp.  766.] 

(But  the  grantee  of  a  reversion  may  bring  debt  against  the  original  lessee 
for  the  whole  rent,  although  such  lessee  hath  assigned  over  part  of  the 

Cemises,  because  the  privity  of  contract  for  the  whole  remains  against  the 
iseie.    Cro.  Eliz.  633.] 

[But  it  lies  against  the  assignee  under  an  absolute  indefeasible  assignment 
of  the  whole  interest  in  the  term  even  before  he  take  possession.  Doug. 
461  to  463.  n.] 

[But  not  against  a  mortgagee  of  the  term,  even  after  the  mortgage  is  for- 
feited, till  he  take  actual  possession.     Doug.  455.] 

So,  if  a  covenant  be  to  build  a  house  before  Michaelmas,  and  after  Mich- 
aelmas he  assigns  to  B.,  covenant  does  not  lie  against  B.  for  it  was  broken 
before  the  assignment.     R.  1  Sal.  199. 

[So,  if  lessee  covenants  to  pull  down  old  houses,  and  build  new  on  the 
ground  within  seven  years,  and  does  not,  but  after  seven  years  assigns;  as- 
signee is  not  liable.     H.  2  G.  3.     3  B.  M.  1 27 1 .     1  BI.  Rep.  35 1  •] 

[If  the  whole  of  a  term  is  made  over  by  the  lessee,  though  in  the  deed  he 
reserve  the  rent,  and  a  power  of  entry  for  non-payment,  to  himself,  instead 
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of  the  original  lessor,  the  person  to  whom  it  is  made  over  may  sue  the  ori- 
ginal lessor,  or  his  assignee  of  the  reversion,  or  he  sued  by  them  as  assignee 
of  the  term,  on  the  respective  covenants  in  the  original  lease.  Doug.  187, 
187.  n.] 

[But  an  under-tenant,  who  has  not  the  whole  term,  cannot  be  sued  asar- 
signee.     Doug.  1 83  to  1 87.] 

[A  grant  by  lessees  for  lives  of  all  their  estate,  right,  title,  interest  in  the 
premises  to  one  and  his  executors,  habendum  to  him  and  bis  executors  for 
99  years,  if  the  lives  should  so  long  live,  in  as  lai^e,  ample,  and  beneficial 
way  as  the  grantors,  their  heirs,  held,  is  no  assignment  of  the  freehold,  and 
consequently  not  of  the  whole  interest  of  the  grantors  in  the  [*] lease ;  and 
the  reversioners  (the  lives  being  expired  within  the  term)  cannot  maintain 
covenant  against  the  under-lessees.       1  East,  502.1 

[Covenant  lies  against  the  assignee  of  a  lessee  for  part  of  the  rent,  as  in 
8uch  case  the  action  is  brought  on  a  real  contract  in  respect  to  the  land, 
and  not  on  a  personal  contract.     2  East,  575.] 

[And  in  case  of  eviction  the  rent  may  be  apportioned  as  in  debt  or  reple- 
vin. Ibid.] 

[Aliter  in  covenant  against  the  lessee  himself,  who  is  liable  on  his  personal 
contract.     Ibid.] 

[If  lessee  for  years  covenant  that  he,  his  executors  or  a^ministratora,  shall 
not  assign  without  consent  in  writing,  and  become  bankrupt ;  the  cove* 
nant  does  not  bind  the  assignees  under  the  commission,  in  case  they  make  a 
fair  assignment.     Ambler,  480.] 

[A  covenant  in  a  lease  not  to  assign  or  underlet  without  leave  of  the  laod-^ 
loi^  in  writing  is  a  fair  and  usual  covenant.  B.  R.  E.  33  Geo.  3.  Esp. 
Cas.  8.] 

For  pleading  in  a  writ  of  covenant,  vide  Pleader,  (2  V.  1,  &c.) 

(D)  COVENANT,  HOW  EXPOUNDED. 
(D  1.)  In  regard  to  the  context. 

A  covenant  shall  be  expounded  with  regard  to  the  context  and  intent  of 
the  deed ;  and  therefore,  if  A.  conveys  a  third  part  of  his  estate  to  B.  for  the 
life  of  another,  and  covenants  to  do  any  act,  &c.  for  the  better  assurance  of 
his  estate  to  B.,  such  covenant  extends  only  to  the  better  assurance  of  the 
said  third  part  to  B.  for  the  life  of  the  other.  R.  Hob.  275.  Vide  Parols, 
(A  18,) 

{  A  recognition  of  the  same  principle  may  be  seen  in  Qaackenboss  v* 
Lansing,  6  Johns.  Rep.  49.  Vide  Ernst  v.  Bartle,  1  Johns.  Cas.  319. 
Jones  r.  Gardner,  10  Johns.  Rep.  266. 

A  covenant  to  convey  the  title,  shall  be  intended  to  mean  the  legal  estate 
in  fee,  free  from  all  claims,  <&c.  Jones  r.  Gardner,  ubi  supra, 

A  covenant  to  execute  and  deliver  a  gQod  and  sufficient  deed,  means  such  a 
deed  as  will  convey  the  title  :  Therefore,  the  conveyance  of  a  doubtful  title 
is  not  a  performance  of  the  covenant.  Ciute  v.  Robison,  2  Johns.  Rep- 
595. 

Rules  of  construction  in  miscellaneous  cases.  Folliard  v,  Wallace,  2 
Johns.  Rep.  395.  Gardner  r.  Gardner,  10  Johns.  Rep.  47.  Corporation 
of  New-York  v.  Cushman,  10  Johns.  Rep.  96.  Cramer  r.  Bradshaw,  10 
Johns.  Rep.  484.  Ten  Eyck  v.  Tibbits,  1  Gaines'  Rep.  427.  | 
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If  a  covenant  be^  that  a  jointure  is  and  shall  continue  of  such  a  value  not- 
withstanding any  act  by  him,  the  words,  notwithstanding  any  act,  extend  to 
tbe  valae  at  the  time  of  the  jointure,  as  well  as  to  the  continuance.  R« 
Cro.  El.  43. 

If,  upon  the  marriage  of  his  daughter,  a  man  covenants  to  pay  to  husband 
and  wife  20/.  per  ann.  it  shall  be  understood  for  ifieir  lives.     R.  1  Sid.  151. 

If  a  deed  recites  legacies  of  50/.  given  to  A.  C.  and  D.,  and  thereupon  it 
is  covenanted  to  pay  to  A.  B.  C.  and  D.  the  legacies  and  sums  aforesaid ; 
he  is  not  bound  to-  pay  60i.  to  B.  to  whom  no  legacy  was  given.  R.  2 
Vent.  140. 

If  a  moFtgage  is  made,  upon  condition  to  be  void  upon  payment  at  such 
a  day,  and  there  be  a  covenant  or  obligation  to  perform  all  covenants  and 
coudilioDS  in  the  deed  of  mortgage,  an  action  lies  if  he  do  not  pay  at  the  day 
in  the  condition.     R.  2  Lev.  116. 

[If  A.  demise  to  B.  for  lives,  with  covenant  to  renew,  on  the  death  of 
eTerj  life,  under  the  same  rent  and  covenants,  this  shdll  be  taken  as  a  per- 
petual covenant  of  renewal.  .  Cowp.  819.] 

[If  A.  demises  land  to  B.  who  by  deed-poll  covenants,  that  if  A.  should 
^vehim  possession  of  a  piece  of  ground  adjoining,  or  if  he  should  by  any 
ways  have  possession  thereof,  he  should  pay  the  demised  premises  and  the 
said  groand  an  additional  rent;  if  B.  gets  possession  of  said  adjoining 
ground  be  shall  pay  the  additional  rent  though  it  was  by  lease  from  a  third 
person.     M.  10  G.  2.     B.  R.  H.  3 1 9.] 

[*J[In  a  building  and  repairing  lease,  a  covenant  to  leave  the  demised 
premises  with  all  new  erections,  well  repaired,  extends  to  new  erections  on- 
ly, if  a  sum  is  agreed  to  be  laid  out  in  new  erections  and  rebuilding,  and  the 
covenant  to  keep  in  repair  extends  to  new  erections  only.  P.  30  G.  2.  1 
B.  M.  287.] 

[Under  a  covenant  in  a  building  lease  by  the  tenant  to  pay  all  the  taxes 
(except  the  land-tax),  the  landlord  is  to  pay  only  the  old  land-tax,  and  not  tbe 
additional  land-tax  occasioned  by  the  improvement  of  the  estate.  B.  R. 
T.  29  Geo.  3.  3  T.  R.  377.] 

[The  tenant  of  a  house  covenanted  in  his  lease  to  p^y  a  reasonable  share 
and  proportion  of  supporting,  repairing,  and  amending  all  party-walls,  &c* 
and  to  pay  all  taxes,  duties,  assessments,  and  impositions  parliamentary  and 
parochial,  it  being  the  intention  of  the  parties  that  the  landlord  should  re- 
ceive the  clear  yearly  rent  of  60/.  in  net  money,  without  any  deduction  what- 
ever. During  the  lease,  the  proprietor  of  the  adjoining  house  built  a  party- 
wall  between  that  house  and  the  house  demised  under  the  stat.  14  Geo.  2. 
c.  78.«  and  it  was  holden  that  the  tenant  (not  the  landlord)  was  bound  to 
pay  tbe  moiety  of  the  expence  of  the  party-wall.     8  T.  R.  602.] 

[In  covenant  on  a  charter-party,  by  which  it  was  agreed  to  employ  a  ship 
of  which  the  plaintiff  was  the  captor,  as  soon  as  condemnation  should  have 
passed,  the  sentence  must  be  taken  to  mean  a  legal  sentence ;  and  the  party 
who  sues  for  the  freight  must  aver  that  the  ship  was  condemned  by  a  court 
having  competent  jurisdiction.     I  Term  Rep.  674.] 

[In  covenant  on  a  charter-party,  in  which  the  defendants  covenanted  to 
pay  BO  much  for  freight  for  ''  goods  delivered  at  A."  freight  cannot  be  re- 
covered prorata  itincris,  if  the  ship  be  wrecked  at  B.  before  her  arrival  at 
A.  though  the  defendant  accept  his  goods  at  B.  B.  R.  M.  38  Geo.  3.  7 
T.  R,  381.] 

[Ferljaj>s  an    action  of  assumpsit  ok  a  qv.anium   mervit  might  have  been 

maintaiiied.     Scinb.  ibid.] 
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[A.  purchases  at  a  sale  by  auction,  a  lot  described  in  the  particulars  of 
sale  as  eleven  houses,  No*  1 ,  2,  3,  &c.  situated,  &lc.  ;  and  it  is  stated  that 
*'  the  estate  is  held  by  lease  of  B»^'  Previous  to  the  lease,  a  small  part  of 
the  ground  of  No.  2,  is  subtracted  from  the  possession  of  the  lessee  :  but  the 
lease,  nevertheless,  contains  a  description  and  plan  in  the  margin  of  the 
whole  ground  plot,  including  that  part.  Held,  that  although  in  equity  B* 
should  not  be  entitled  to  enforce  the  covenants  in  the  lease,  as  to  that  part 
of  the  ground,  yet  that  the  particulars  of  sale  being,  with  reference  to  the 
lease,  without  an  exception  of  the  plot  subtracted  from  .the  possession,  A., 
the  purchaser,  is  entitled  to  call  upon  the  vendor  to  complete  his  purchase, 
by  making  a  good  title  to  the  whole  estate  contained  in  the  lea^e,  is  not  a 
compliance  with  the  conditions  of  sale,  the  vendor  not  being  able  to  convey 
the  above-mentioned  small  plot  of  ground.     3  Smith,  435.] 

(D  2.)  To  synonymous,  and  other  words. 

So,  distinct  covenants  shall  be  expounded  with  regard  to  covenants  sy- 
nonymous, or  of  the  same  nature,  in  the  same  deed;  as  if  a  man  [*]cove- 
nants  that  notwithstanding  any  act  by  him,  be  is  seized  in  fee ;  that  he  has 
power  to  sell ;  the  last  shall  be  expounded,  that  he  has  done  nothing  to  de- 
feat his  power  to  sell,  though  it  be  distinct  from  the  first.  Semb.  per  three 
J.  3  Lev.  46. 

So,  a  covenant  shall  be  construed  according  to  the  import  of  the  words  ; 
as,  if  a  lessor  covenants,  that  the  lessee  shall  enjoy  without  interruption, 
except  by  the  king,  his  heirs  or  successors ;  an  interruption  by  a  patentee 
shall  be  a  breach,  for  he  is  not  excepted.  R.  Cro.  £1.  517,  8.  Vide  Con- 
dition, (E— G  12,  &c.— M  1,  &c.) 

l^fVith  respect  to  covenants  between  landlord  and  tenant. — If  there  is  a  pro- 
viso in  a  lease,  giving  the  son  of  the  lessor  a  power  to  take  the  premises 
when  he  comes  of  age,  he  must,  on  coming  of  age,  make  his  election  within 
a  reasonable  time.     3  T.  R.  436.] 

[There  is  a  covenant  by  the  lessee  of  a  coal  mine,  to  pay  half  of  all  such 
sums  as  the  cannel  to  be  gotten  by  virtue  of  the  lease  should  sell  for  at  the 
pit's  mouth.  Held,  that  nothing  was  payable  for  cannel  sold  by  the  lessee 
elsewhere  than  at  the  mouth  of  the  pit.     5  T.  R.  564.     7  T.  R.  676.] 

[Under  a  covenant  by  the  lessee  of  a  coal  mine,  to  pay  a  moiety  of  all 
such  sums  of  money  as  the  coals  there  raised  should  sell  for  at  the  pit's 
mouth,  he  is  not  liable  to  pay  a  moiety  of  the  money  produced  by  the  sale 
of  coals  elsewhere.  7  T.  R.  676  ;  reserving  the  judgment  of  C.  B.  in  1  B. 
&  P.  524.] 

[Under  a  covenant  (uncontrolled)  that  "  the  tenant  should  not  cut  cop- 
pice of  less  than  ten  years  growth  ;  but  at  the  end  of  the  term  the  landlord 
agreed  to  pay  to  the  tenant  the  value  of  all  such  growth  of  coppice  as  should 
be  then  standing  and  growing  ;''  the  word  such  refers  not  to  a  growth  often 
years,  but  under  ten.     13  East,  80.] 

[A  proviso  in  a  lease,  that  "  when  and  so  often  as"  the  lessee  should  in- 
tend  during  the  term  to  sell  the  timber,  &c.  he  should  give  the  lessor  notice, 
that  he  might  have  the  refusal  of  it,  is  discharged  as  to  the  then  growiii^ 
timber,  by  the  tenant  notifying  a  bonafde  intention  to  cut  down  the  whole 
of  the  timber,  and  refusal  by  the  lessor  to  purchase.     16  East,  87.] 

[Setting  up  a  school  is  a  ^-  business,"  within  a  proviso  in  a  lease  not  to 
exercise  any  trade  or  business  whatsoever.     1  M.  Az  S.  95."! 

[Land  is  leased  with  a  covenant  by  the  lessee,  that  "  if  the   lessor  should 
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buiMingihereon,  it  should  be  lawful  for  the  lessor,  or  his  assigns,  to  enter 
and  come  into  and  upon  all  or  any  part  of  land  to  make  such  buildings  as  he 
should  think  proper,  and  generally  to  do  all  such  acts  as  should  be  requisitli 
and  necessary  in  any  such  case,  without  interruption  by  the  lessee,  giving 
the  lessee  a  certain  notice ;  the  lessor  paying,  for  every  acre  taken,  a  cer- 
tain  rent."  Held,  that  the  fair  construction  of  this  covenant  was,  that  the 
lessor  having  a  bona  fide  intention  of  building,  or  letting  the  premises  to  an* 
other  for  building,  might,  by  the  required  notice,  determine  the  lease  alto* 
gether,  for  the  portion  claimed.     2  M.  &  S.  541  •] 

[A  covenant  with  the  lessor,  his  heirs  and  assigns,  to  supply  them  with  aa 
much  wheat,  at  a  stipulated  price,  as  they  should  want  in  their  family,  had 
been  preceded  by  a  covenant  to  bring,  yearly,  coals  to  their  dwelling-house* 
HHeld,  that  the  former  covenant,  as  well  as  the  latter,  was  local.  2  B.  & 
P.  b^b.l 

[A  termor,  with  liberty  to  dig  for  brick  earth,  covenants  not  to  dig  for 
more  than  half  an  acre  in  each  year ;  or  if  he  did,  to  pay  so  much  for  each 
half  acre,  ^'  being  after  the  rate  that  the  whole  brick  earth  was  thereby  soldi 
or  intended  to  be  sold."  Held,  that  he  was  entitled  to  recover  after  the 
same  rate  from  a  stranger  who  took  brick  earth  from  the  premises.  1  Taunt. 
183.] 

TLand  in  clover  sown  with  com  id  in  a  state,  not  of  pasture,  but  of  tillage* 
3  Taunt.  469.] 

[The  plaintiff  demises  a  public-house  to  the  defendant ;  the  defendant  to 
take  all  his  malt  of  the  plaintiff.  The  plaintiff  upon  every  reasonable  request, 
to  deliver  good  malt;  and  if  he  did  not,  the  defendant  to  be  at  liberty  to  buj 
it  of  any  other.  Breach,  that  the  defendant  used  a  quantity  of  malt  not 
bought  of  the  plaintiff,  and  without  requiring  the  plaintiff  to  deliver  such. 
Plea,  that  the  plaintiff  had  delivered  bad  malt  to  the  defendant,  who  there* 
Dpon  bought  malt  of  others.     Plea  held  bad.     1  Mars.  505.  6  Taunt.  1 54.] 

[A.  grants  a  lease  to  B.  of  certain  tenements,  and  covenants,  that  if  he, 
his  heirs  or  assigns  should,  during  the  said  term,  have  any  offer  made  for 
the  disposal  of  certain  land  adjoining  the  demised  premises,  he  or  they  should 
Dot  dispose  of  the  same,  without  previously  offering  it  to  B.,  his  executors, 
administrators,  or  assigns,  at  5/.  per  cent,  less  than  such  offen  Before  the 
expiration  of  the  lease,  A.  sells  to  C.  upon  one  entire  contract,  and  for  one 
entire  sum,  the  whole  of  his  estate,  comprising,  amongst  other  property,  t^e 
demised  premises,  and  the  ground  which  was  the  subject  of  the  covenant, 
without  making  any  offer  of  the  latter  to  B.  Held,  that  this  was  no  breach 
of  the  covenant,  either  absolute  or  implied,  on  the  part  of  A.  2  Mars.  1. 
6  Taunt.  224.] 

[Covenant  within  the  first  two  years  of  a  term  completely  to  repair  four 
demised  messuages,  and  within  the  first  fifty  years  to  take  down  the  messua- 
ges, as  occasion  should  require,  and  in  place  thereof,  erect  four  other  mes- 
suages ;  satisfied  by  putting  the  four  ancient  houses  into  condition  complete-^ 
ly  asgood  as  new  houses.     7  Taunt.  411.] 

[If  the  party  having  the  beneficial  interest  in  a  lease  determinable  on  lives, 
covenant,  on  the  dropping  of  a  life,  to  endeavour  to  procure  a  grant  from 
the  lord  to  add  a  new  life,  he  may  put  in  his  own*     1  B.  &  P.  455.] 

If  a  covenant  be,  that  he  shall  not  be  evicted  during  the  term;  if  the 
lease  be  by  indenture,  1st  May,  for  nine  years  next,  an  eviction  after  the 
lease  commenced  in  computation  will  be  a  breach,  though  it  was  before  the 
delivery.     R.  I  Sid.  374. 

Ifa  condition  ofan  obligation  be,  that  he  permit  his  wi^  te  devise  100/. 
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to  be  paid  out  of  his  personal  estate,  &c.  he  ought  not  only  to  permit  the  3e-- 
.  vise,  but  to  pay  the  legacy.     R.  per  three  J.  2  Rol.  247. 1.  60. 

Covenant  that  he  will  not  interrupt  B.  in  the  enjoyment  of  a  close  ;  if  he 
arects  a  gate  which  interrupts,  it  will  be  a  breach,  though  he  has  a  right  to 
^rectit,     R.  8  Mod.  319. 

If  a  joint-tenant  grants  toinm  stalum  in  a  mill  (by  which  a  moiety  passes) 
tuid  the  survivor,  supposing  that  he  has  the  whole  by  survivorship,  [*]grants 
totum  molendinnm,  with  a  covenant  that  the  lessee  shall  enjoy  without  inter- 
ruption by  him  ;  it  will  be  a  breach,  for  the  covenant  extends  to  the  whole 
mill.     R.  2  Cro.  233. 

So,  the  words  of  a  covenant  shall  be  restrained  to  the  meaning  of  the 

phrase  at  the  time  of  the  covenant ;  as,  if  a  bishop,  anno  1635,  covenants  to 

pay  all  taxes  during  the  term  ;  this  shall  be  restrained  to  synodals,  Sic.  thea 

usually  paid,  and  does  not  extend  to  taxes  by  parliament,  anno  1665*     R.  2 

Lev.  68. 

If  a  lessor  covenants  to  indemnify  the  lessee  from  all  duties,  chaises,  and 
taxes  to  be  imposed  on  the  land,  except  tithes ;  it  docs  not  extend  to  the 
poor's  rate,  which  is  not  a  chaise  upon  the  land,  but  upon  tlie  person  in  re- 
spect of  his  ability.     R.  F.  g.  297. 

But  a  covenant  to  pay  so  much,  clear  of  all  taxes,  extends  to  parliamenta- 
ry taxes.     R.  per  three  J.  Holt  cont.  1  Sal.  221. 

And  the  words  of  a  covenant  shall  not  be  extended  to- things  of  common 
right,  if  they  be  otherwise  satisfied ;  as,  a  covenant  that  land  shall  be  dis- 
charged of  all  rents,  does  not  extend  to  a  rent-service.     3  Leo.  44. 

So,  restrictive  words  in  the  beginning  or  end  of  a  sentence,  which  in  good 
sense  may  be  applied  to  several  sentences,  shall  extend  to  them  all.  1 
Sand.  60. 

[A.  After  granting  certain  premises  in  fee  to  B.  and  after  warranting  the 
same  against  himself  and  his  heirs,  covenanted,  that  notwithstanding  any 
act  by  him  done  to  the  contrary,  he  was  seised  of  the  premises  in  fee,  and 
that  he  had  full  power,  &c.  to  convey  the  same.  He  then  covenanted  for 
himself,  bis  heirs,  &c.  to  make  a  cartway,  and  that  B.  should  quietly  enjoy, 
without  any  interruption  from  himself  or  any  person  claiming  under  hi ai ; 
and  lastly,  that  he,  his  heirs,  and  assigns,  and  all  persons  claiming  under  him, 
should  make  farther  assurance.  It  was  holden,  that  the  intervening  general 
words  "  full  power,  &c.  to  convey,"  were  either  part  of  the  preceding  spe- 
cial covenant,  or,  if  not,  that  they  were  qualified  by  all  th(e  other  special 
covenants  of  the  grantor,  against  the  acts  of  himself  and  his  heirs.  2  Bos. 
&  Pull.  13.] 

[A.  being  possessed  of  a  lease  for  years,  covenanted  in  an  indenture  for 
making  a  family  provision,  that  if  he  should  die  during  the  continuance  of 
the  term  of  the  lease,  his  executors,  &c.  should  assign  the  residue  to  B.  A. 
aftenvards  purchased  the  reversion  in  fee,  and  died.  And  it  was  holden 
that  A.  did  not,  by  the  terms  of  the  covenant,  intend  to  preclude  himself 
from  purchasing  the  fee,  and  that  his  executors  were  not  liable  on  the  cove- 
nant.    2  Bos.  &  Pull.  63.] 

But  several  and  distinct  covenants  shall  not  be  restrained  the  one  by  the 
other;  as,  if  B. covenants,  that  notwithstanding  any  act  by  him,  he  has  good 
power  to  convey  for  a  jointure,  and  that  the  lands  conveyed  are  of  the  value 
of  200/. ;  the  latter  covenant  is  absolute,  and  not  restrained  to  any  act  by 
him.     R.  Jon.  403.     Lit.  183.  in  marc. 

It  A.  covenants  with  hi^  lessor,  that  he  will  pull  down  three  messuages, 
and  erect  tliree  new  ones,  and  that  be  onmia  mtssuagiafore  erect,  will  leavQ 


r 


to  B.,  ai 


How  expounded.  087 

well  repaired  at  the  end  of  term  ;  if  he  erects  four  messuages  where  he  pulled 
down  the  three,  he  ought  to  leave  the  four  well  repaired :  for  the  iacter  cov- 
enant is  distinct,  aud  not  restrained  by  the  former*  R.  2  Vent.  128*  3 
Lev.  265. 

a  covenant  be,  upon  reasonable  request  to  surrender  such  an  estate 
and  also  to  permit  him  to  enjoy  the  profits  ;  he  ought  to  permit  the 
taking  of  the  profits,  without  request,  for  they  are  distinct  clauses.  R.  ^ 
Rol.248.  1.  50. 

If  A.  covenants,  that  he  has  a  good  estate  in  fee,  and  that  he  has  power 
to  convey  notwithstanding  any  act  by  him,  &c.  the  former  covenant,  that 
he  has  a  good  estate,  is  not  restrained  by  the  words,  notwithstanding  any 
act.    R.  2  Rol.  250. 1.  5. 

So,  though  the  covenants  are  not  distinguished  by  distinct  clauses,  if  they 
be  several  in  their  nature  ;  as  if  a  lease  for  yeara,  if  A.,  B.,  and  C.  so  long 
lire,  be  assigned  to  D.,  with  a  covenant,  that  he  has  a  sufficient  estate  for 
the  residue  of  the  term,  if  A.,  B.,  and  C.  shall  so  long  live,  and  they  are  ytt 
in  life ;  though  he  does  not  say,  and  that  they  are,  &c.  y<et  it  is  a  distinct 
covenant,  and  it  will  be  a  breach  if  any  of  them  was  dead.     R.  2  Rol.  249. 

1.  to. 

If  A.  covenants  that  he  and  his  wife  will  levy  a  fine  to  B.  «nd  C,  and 
their  heirs,  and  at  their  charges  ;  the  latter  words  make  a  distinct  covenant, 
fcr  A.  cannot  covenant  to  levy  a  fine  at  the  charge  of  the  conusees.  R.  3 
Rol.  251.1.  5. 

So,  words  in  the  middle  of  a  sentence  cannot  in  good  sense  be  extended 
toother  sentences  :  as,  if  A.  covenants  to  deliver  a  terrier  of  his  lands,  and 
to  make  oath  upon  request  of  the  truth  of  it,  and  to  deliver  the  original  lease ; 
there  is  no  need  of  a  request  for  the  delivery  of  the  lease.     R.  2  Rol.  250« 
1.10. 

[General  words  at  the  beginning  of  covenants  by  the  lessee,  "jointly  and 
severally  in  manner  following,''  extend  to  all  the  subsequent  covenants* 
B.  R.  H.  34  Geo.  3.  5  T.  R.  522.] 

[Two  several  tenants  of  a  farm  agreed  with  the  succeeding  tenant  to  refer 
certain  matters  in  difference  respecting  the  farm  to  arbitration,  and  jointly 
and  severally  promised  to  perform  the  award  ;  the  arbitrator  awarded  each 
of  the  two  to  pay  a  certain  sum  to  the  third ;  and  it  was  holden  that  they 
were  jointly  responsible  for  the  sum  awarded  to  be  paid  by  each.  B.  R» 
T.  37  Geo.  3.     7  T.  R.  352.] 

[Deeds  have  always  been  construed  more  strictly  than  wills.  3  T»  R, 
765J 

[Stops  are  never  inserted  in  acts  of  parliament  or  in  deeds  ;  bat  the  courts 
of  law,  in  construing  them,  must  read  them  with  such  stops  as  will  give  et 
feet  to  the  whole.     Per  Ld.  Kenyon,  C.  J.     B.  R.  M.  31  Geo.  3.  4  T.  R.^ 

660  .... 

[Where  several  persons  covenant  severally  in  respect  of  a  joint  interest, 

the  covenant  is  joint  notwithstanding  the  words  cum  quolibtt  eorum.  C.  P. 
H.  14  Geo.  2.     Willes,  248.     7  Mod.  345.] 

[Introductory  words  in  a  deed  may  make  the  subsequent  covenants,  in 
their  terms  several,  joint  as  well ;  unless  the  subject  requires  that  the  intro- 
duction be  confined  to  particular  covenants.     5  T.  R.  522.  J 

[A  covenant  with  A.  and  B.  to  pa^  an  annuity  to  A.  and  his  executors^ 
daring  B.'s  life,  belongs  to  both  jointly,  though  the  benefit  be  to  A.  alone, 
therefore,  on  the  death  of  A.,  the  legal  interest  therein  survives  to  B.     1 

East,  497.1 
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iA.beiBga  tenaat  for  life  of  premises  in  ward  of  the  e«art  of  chancery, 
ain  indenture  was  made  between  himself  of  the  first  part,  B.  the  receiver 
of  the  rents  and  profits  appointed  by  the  court  of  the  second,  and  C,  of  the 
third,  whereby  A.  devised  the  premises  to  C,  and  C.  covenanted  with  B. 
and  A.,  and  with  every  of  them  to  repair :  A.  died  ;  and  held  that  the  words 
*'  with  evjery  of  them,"  meant  with  both  jointly,  and  therefore,  that  the 
covenant  survived  to  B.     3  Taunt*  87,] 

(E)  BREACH  OF  COVENANT, 

(E  1.)  What  shall  be. 

What  shall  be  a  breach  of  a  covenant  to  make  assurance.  Vide  Condi- 
tion, (H). 

What,  a  breach  of  a  covenant  to  keep  indemnified.     Vide  Condition,  (I). 

Of  a  covenant  for  enjoyment,  without  interruption  or  molestation,  it  shall 
be  a  breach,  if  the  covenantor  prosecutes  him  in  a  court  of  equity.  R.  cont. 
Mo.  B59.     Semb.  2  Vent.  213.     Vide  Condition,  (M  1.— Q.) 

I  So  if  there  be  a  lawful  eviction  of  the  grantee.     Greenby  v.  Wilcocka, 

S  Johns.  Rep.  t. 

So  a  tortious  entry  by  the  covenantor  is  a  breach  of  a  covenant  for  quiet 
enjoyment,     Sedgwick  t?.  Hollenback,  7  Johns.  Rep,  376, 

A  covenant  for  quiet  enjoyment  goes  to  the  possession,  and  cot  to  the 
title  -,  and  is  broken  ohly  by  an  actual  entry  upon,  and  expulsion  from  the 
premises,  or  some  disturbance  in  the  possession.  Waldron  v.  M'Carty, 
3  Johns.  Rep.  471.  Kortz  v.  Carpenter,  5  Johns.  Rep.  120.  Ker  v.  Shaw, 
J  3  Johns.  Rep.  236.     Whitbeck  v.  Cook,  15  Johns.  Rep.  483. 

But  it  seems,  that  an  action  will  lie  on  a  covenant  for  quiet  enjoyment, 
^here  it  was  assigned  as  a  breach,  that  a  judgment  was  outstanding  against 
the  grantor,  at  the  time  of  executing  the  deed,  which  was  satisfied  by  the 
grantee.  Hall  v.  Dean,  1 3  Johns.  Rep.  1 05.  Vide  Waldron  v.  M'Carty, 
3  Johns.  Rep.  471.     Dclavergne  r.  Norris,  7  Johns.  Rep.  358.  { 

}f  the  covenantor  himself  wrongfully  disturbs  him.     Vide  Condition. 

(G  1 2— M  1 .) 

Otherwise,  if  a  stranger  interrupts  wrongfully,  without  title.     Vide  Coa- 

dition,  (E). 

[In  a  lease,  the  lessor  reserved  a  right  of  entering  and  cutting  timber, 
maicing  reasonable  satisfaction  to  the  lessee  for  any  damage  thereby  occa- 
«ioaed  to  him  ;  covenant  does  not  lie  by  such  lessee  for  any  wrongful  act 
of  cutting  down  by  a  third  person,  if  done  without  the  consent  or  authority 
of  the  lessor,  however  he  might  afterwards  countenance  the  act,  ^  B.  R.  M. 
35  Geo.  3.     6  T.  R.  66.] 

If  a  lessor  covenants  with  the  lessee,  that  the  land  shall  continue  to  him 
of  the  value  of  200/.  during  the  term ;  it  will  be  a  breach,  if  the  lessor 
pusts  him,  for  then  it  cannot  continue  of  such  value.     R.  Jon.  360. 

If  a  hysband  seizfsd  in  right  of  his  wife,  covenants,  that  he  and  his  wife 
have  a  right  to  assure,  it  shall  be  a  bre$^ch  if  th^  wife  be  within  age,  R.  2 
Jon.  195,  6, 

So,  if  a  covenant  be  to  convey  firee  from  incumbrances  ;  it  shall  be  a 
breach  if  he  makes  a  fraudulent  conveyance,  though  it  is  void  as  to  a  pur- 
chaser by  the  st.  27  El.  4.     R.  2  Cro^  131. 

So,  if  it  be,  that  the  land  is  free  frofn  all  incumbrances ;  a  grant  by  copy 
|»f  the  san^e  land  will  be  a  bfeach.     Sav.  74.    • 

So,  if  a  covenant  be,  that  land  shs^U  be  chre  exoneraia  ab  omn^us  priori-' 
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kiutUuliijur.  ^imtrihus,  ire.  if  there  was  a  former  lease  to  the  feofiee 
fiamdiu  sola  man$€rU^  and  that  if  she  married,  her  son  should  have  it ;  it 
the  feoffee  marries,  and  the  son  enters,  it  shall  be  a  breach  of  covenant,- 
Ibough  the  charge  was  future  and  contingent.  R.  1  Leo.  93. 
'  So,  if  a  covenant  be,  that  the  land  is  discharged,  and  a  rent-charge  was 
1)f  fore  granted  to  commence  at  a  day  to  come.     1  Leo.  93. 

[If  a  master  of  a  ship,  covenant  to  go  to  a  certain  place,  there  to  receive 
a  merchant's  goods,  provided  that  if  his  ship  should  not  be  arrived  [*]there 
before  such  a  day,  it  shall  be  at  the  merchant's  option  to  load  the  ship  or 
not ;  it  shall  be  a  breach  in  the  master  not  to  go,  notwithstanding  the  pro- 
Tiso.     3  Burr.  1 637.] 

{ If  a  tenant  covenants  to  build,  and  leave  buildings  in  good  tenantable 
order  and  repair,  at  the  end  of  the  term,  it  is  a  breach,  if  the  buildings  are 
destroyed  by  fire.     Pasteur  v.  Jones,  Cam.  &  Nor.  194. 

Upon  a  covenant  by  three,  to  make  a  deed  with  warranty,  the  deed  of 
one,  with  a  release  of  the  other  two,  is  not  a  performance.  Lawrence  v. 
Parker,  1  Mass.  Rep.  191. 

A  covenant  of  warranty  in  a  deed  of  conveyance  may  be  broken  by  an 
actual  eviction,  or  ouster  by  a  paramount  title.  Bearce  v.  Jackson,  4  Mass. 
Rep.  408.    Mackey  v.  Collins,  2  Nott  k  M'Cord,  1 86. 

And  if  the  covenantor  be  not  seised  in  fee  of  the  whole  premises  granted, 
bat  other  persons  are  seised  of  an  undivided  part  of  them,  it  is  a  breach  ot 
the  covenant  of  seisin.     Sedgwick  v.  Hollenbeck,  7  Johns.  Rep.  376. 

If  a  mortgagor  in  possession  convey  land,  with  covenant  of  seisin,  the  ex« 
isteoce  of  the  mortgage  is  not  a  breach.  Stannard  v.  Eldridge,  1 6  Johns* 
Rep.  254. 

If  a  party  yield  the  possession  of  land  to  one  who  has  a  paramount  title, 
it  shall  be  deemed  equivalent  to  an  eviction  by  judgment  of  law.  Hamil- 
ton r.  Cutts,  4  Mass.  Rep.  349.     Gore  v.  Brazier,  3  Mass.  Rep.  523. 

But  if  the  title  to  which  the  grantee  yields  be  not  good,  he  must  sustain 
the  loss;  and  in  a  suit  against  his  warrantor,  the  burden  of  proof  will  rest 
oathe  plaintiff;  but  it  is  otherwise  if  the  eviction  is  by  judgment  of  law^ 
because  the  judgment  is  conclusive.     Hamilton  v.  Cutts,  ubi  supra. 

A  covenant  that  land  free  from  all  incumbrances,  is  broken  immediately 
by  any  subsisting  incumbrance.     Prescott  v.  Trueman,  4  Mass.  Rep.  627. 

So  the  covenants  in  a  deed  of  conveyance,  that  the  covenantor  is  seised  in 
fee,  &c.  when  in  fact  he  has  no  right  or  title,  are  broken  immediately  upon 
the  execution  of  the  deed.  Marston  v.  Hobbs,  2  Mass.  Rep.  433.  Bick- 
ford  V.  Page,  2  Mass.  Rep.  455.  Caswell  v.  Wendell,  4  Mass.  Rep.  108. 
Greenby  v.  Wilcocks,  2  Johns.  Rep.  1.  Hamilton  v.  Wilson,  4  Johns*  Rep. 
73.    Abbott  V.  Allen,  14  Johns.  Rep.  248. 

So  on  the  sale  of  a  slave,  the  defendant  covenanted  to  warrant  him  against 
all  claims,  &c.  it  is  a  breach  of  the  covenant  that  the  person  sold  was  not  a 
ilave.    Quackenboss  v.  Lansing,  6  Johns.  Rep.  49.  | 

(E  2.)  If  the  thing  be  prejudiced  before  perfonnance. 

Ifa  man  acts  contrary  to  the  intention  of  the  covenant,  it  shall  be  a 
breach,  though  he  performs  the  words  of  the  covenant :  as,  if  a  covenant 
be  to  deliver  a  recognizance  to  be  cancelled ;  it  is  a  breach  if  he  extends  it 
before,  though  it  be  afterwards  cancelled.  R.  Ray.  25*  1  Sid.  48.  Vide 
Condition,  (Ml). 

If  a  brewer  covenants  to  deliver  all  his  grains  for  the  cattle  of  the  plain- 
tifir,  and  he  puts  bops  to  them  before  delivery.     R.  Ray*  464. 
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If  a  man  coTenants  to  leave  all  the  trees  upon  the  land,  and  be  eutt  thecn 
down,  and  leaves  them  there.     Ray.  464. 

So,  it  shall  be  a'  breach  of  covenant,  if  the  covenantor  be  disabled  to  per- 
form.    Vide  Condition,  (M  2,  &c.) 

\  And  thus,  if  one  covenants  to  assign  to  another  a  judgment,  and  hefofe 
the  time  when  the  act  is  to  be  performed,  releases  the  judgment,  it  is  a 
kreacb  of  covenant.    Hopkins  v.  Young,  1 1  Mass.  Rep.  302.  \ 

(E  3.)  What  not. 

But  a  covenant  shall  not  be  broken,  if  a  man  does  an  act,  which  bj  con- 
sequence may  be  a  breach,  if  the  breach  does  not  actually  follow ;  as,  if  A. 
covenants  to  maintain  every  action  in  her  name,  without  release  or  coun- 
termand ;  if  A.,  after  an  action  commenced,  takes  husband,  it  is  not  a  breach, 
though  the  writ  be  abateable,  if  it  be  not  abated  by  judgment.  R.  1  Leo. 
169. 

f  A  covenantor  cannot,  by  adopting  an  act  which  be  did  not  previously 
direct,  make  himself  liable  as  for  a  breach  of  covenant.     6  T.  R.  66.] 

If  A.  covenants  that  B.  shall  enjoy  a  lease  assigned,  free  from  arrears  of 
rent ;  if  rent  be  in  arrear,  it  shall  not  be  a  breach,  w^bere  no  damage  accrues 
thereby  to  B.  by  suit,  or  otherwise.     R.  1  Sal.  196. 

So,  if  an  obligation  be,  to  indemnify  from  rent  in  arrear,  or  money  due  by 
obligation  after  the  arrears  incurred,  or  the  obligation  broken.     1  Sal.  197. 

So,  a  collateral  thing  shall  not  be  a  breach,  though  it  be  witBin  the 
words  of  the  covenant :  as,  if  A.  covenants  that  B.  shall  enjoy  without  "any 
molestation ;  a  suit  in  chancery  against  him  to  stay  waste,  is  no  breach, 
though  the  bill  be  dismissed;  for  it  is  a  collateral  thing.     R.  3  Vent.  214. 

So,  a  covenant  shall  not  be  broken  by  a  subsequent  act,  to  which  the 
words  do  not  extend  ;  as,  if  a  covenant  ft>e,  that  A.  shall  enjoy  free  from 
prior  incumbrances,  except  estates  for  the  life  of  B.,  and  B.  afterwards 
grants  by  copy  for  three  lives,  for  though  this  extends  beyond  the  life  of  B. 
rt  is  not  a  prior  incumbrance.     R.  Sav.  74. 

So,  a  covenant  shall  not  be  broken  by  a  thing  which  happens  by  the  act 
of  God,  if  it  be  repaired  in  convenient  tim6:  as,  if  a  lessee  covenants  to 
repaic  a  wall  against  a  river,  so  that  a  meadow  shall  not  be  overflowed  ;  if 
by  an  outrageous  and  sudden  flood,  the  wall  be  thrown  down  and  the  mea- 
dow overflowed,  it  is  not  a  breach,  if  it  be  repaired  in  due  time.  Per  two 
J.  Dy.  33.  a. 

(^So,  where  a  covenant  is  merely  negative  and  passive,  some  act  must 
[*Tbe  done  to  constitute  a  breach ;  as  non-feazance  only  is  not  sutficient. 
I  Kol.  Abr.  425.  pi.  45.     1  Rol.  430.  pi.  16.     3  Leo.  38.] 

[Therefore,  where  defendant  had  covenanted  to  permit  the  plaintiflTin  the 
last  year  of  the  term  to  sow  clover  among  the  barley  and  oats  sown  by  the 
defendant ;  and  the  latter  sowed  barley  and  oats  the  last  year,  but  gave  no 
notice  to  the  plaintiff,  this  was  held  no  breach.     Doug.  125.] 

[Where  lessee  has  covenanted  not  to  assign,  set  over,  or  otherwise  put 
away  the  lease  or  premises  demised,  it  is  no  breach  to  make  an  underlease 
of  part  of  the  term.     2  Bl.  766.     3  Wils.  234.] 

So,  a  covenant  to  do  an  unlawful  thing  shall  be  void  :  as,  to  permit  hi^ 
escape.     Hob.  14. 

To  indemnify  from  an  escape,  which  he  has  permitted.     Ibid. 

[The  lessee  of  a  coal  mine,  who  covenants  to  pay  a  certain  share  of  all  such 
sums  of  money  as  the  coal  shall  sell  for  at  the  pit's  mouth,  is  not  liable  un- 
der that  covenant  to  pay  to  the  lessor  any  part  of  that  money,  which  may 
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ie  pro(luce<l  bj  sale  of  the  coals  elsewhere  than  at  the  pit's  mouth.  B.  R. 
E.  34  Geo,  3.  5  T,  R.  564.  B.  R.  T.  38  Geo.  3.  7  T.  R.  676.  C. 
P.  E.  36  Geo.  3.  1.     Bos.  &  Pull.  522.  contra.] 

[If  the  breach  of  a  covenant  be  assigned  thus;  ''  that  the  defendant  hat 
not  used  the  farm  in  an  husbandlike  manner,  but  on  the  contrary  has  com- 
mitted waste,''  the  plaintiff  cannot  give  evidence  of  the  defendant's  using 
theiarm  in  an  unhusbandlike  manner,  if  it  do  not  amount  to  waste.  B.  R. 
T.  29  Geo.  3.     3  T.  R.  307.] 

[A  covenant  to  surrender  a  copyhold  to  a  purchaser,  and  to  make  and  do 
all  acts  and  deeds,  &c.  for  the  perfect  surrendering  and  assuring  the  pre- 
mises at  the  costs  and  charges  of  the  seller,  is  not  broken  by  nonpayment 
of  the  fine  to  the  lord  on  the  admission  of  the  purchaser ;  for  the  title  is  per- 
fected by  the  admittance  of  the  tenant,  and  the  fine  it  not  due  until  after*^ 
1  East,  632.] 

(F)  COVENANT,  HOW  DEFEATED. 

If  the  foundation  of  the  covenant  fails,  the  covenant  also  fails :  as,  if  a 
lease  be  agreed  on  and  the  lessee  executes  hie  part,  but  the  lessor  does  not 
execute  bis  part,  whereby  there  is  not  any  lease ;  the  covenants  in  the  in- 
denture sealed  by  the  lessee,  and  also  the  bond  for  performanoe  of  cove- 
nants are  void.     R.  Yel.  18. 

[See  as  to  whether  a  covenant  is  discharged  by  the  misfeazance  or  omis- 
sion of  the  covenantee.     Dougl.  372.  684.  | 

{ In  an  action  oi  covenant,  the  defendant,  under  the  general  issue,  may 
give  in  evidence,  the  parol  assent  of  the  covenantee,  to  the  non-performance. 
Burden  r.  Skinner,  3  Day,  136. 

A  covenant  by  a  person '  hiring  a  slave,  to  return  him  at  the  end  of  the 
year,  is  defeated  by  his  death,  although  the  death  be  occasioned  by  the 
cruel  treatment  of  the  overseer.     Harris  v.  Nicholas,  5  M  unf.  483.  | 

So,  if  a  lease  be  made,  and  afterwards  surrendered,  the  covenants  con- 
tained in  the  lease  become  void.     Yel.  19. 

[Covenants,  as  far  as  they  depend  upon  a  reversion,  are  extinguished  by  a 
merger  of  that  reversion.     K«  3  T.  R.  393.] 

So,  if  a  lease  be  void,  the  covenants  contained  in  the  lease,  and  the  bond 
to  perform  the  covenants,  are  also  void :  as,  if  a  man  grants  so  much  of  a 
term  as  shall  be  at  his  death,  and  the  grantee  assigns  it ;  the  grant  being 
void  for  uncertainty,  the  covenants  in  the  assignment  are  also  void.  R. 
Ray.  27.     R.  3  Lev.  193.     1  Lev.  45. 

[So,  if  the  committee  of  a  lunatic  make  a  lease,  the  covenants  are  void^ 
for  he  cannot  make  a  lease.     2  Wils.  1 30.]  ' 

{  A.  and  B.  claimed  title  to  the  same  lands,  under  different  patents,  B. 
released  to  A.  his  title  to  the  land ;  held,  that  A.,  by  accepting  the  release, 
was  estopped  from  alleging  that  the  land  released  to  him,  did  not  lie  within 
the  patent  under  which  B.  claimed,  or  that  the  defendant  was  not  seised  of 
the  laud,  in  consequence  of  the  prior  seisin  of  the  plaintiff  under  the  patent 
by  which  he  claimed.     Fitch  v.  Baldwin,  17  Johns.  Rep.  161. 

To  dissolve  a  covenant  some  act  of  equal  solemnity  must  be  shewn.  After 
a  breach,  accord  and  satisfaction  is  a  good  plea.  Harper  r.  Hampton,  1 
Har.  &  Johns.  673. 

How  far  a  release  not  under  seal,  will  operate  to  dischai^e  a  breach  of  a 
covenant  under  seal.     Ibid.  ( 

t*lSo,  if  a  lease  be  executed  by  tenant  for  life,  the  reversioner,  who  is 
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then  under  age,  being  named  therein,  hut  not  executing  it,  it  shall  be  toM 
on  the  death  of  tenant  for  life,  and  an  execution  afterwards  by  the  rever- 
sioner is  no  confirmation,  so  as  to  bind  the  lessee  in  an  action  of  covenant. 

I  Term  Rep.  86.] 

So,  if  tenant  for  life,  or  in  tail,  leases  for  twenty  years,  and  corenants  by 
demisiy  and  dies  within  the  term,  covenant  does  not  lie.     R.  1  Leo.  179. 

So,  if  a  lease  be  extended  for  the  king^s  debt,  a  covenant  to  pay  the  rent 
to  the  lessor  is  void.     Sav.  1 32. 

If  a  lessor  ousts  his  lessee,  he  shall  not  have  covenant  against  him  for  the 
rent. 

Nor  against  A.  who  gave  a  bond,  that  the  lessee  should  pay  for  the  occu- 
pation of  the  lands.     R.  3  Leo.  159. 

So,  if  an  obligation  be  for  performance  of  such  and  such  covenants  in  an 
indenture,  part  of  which  are  void  by  the  st.  5  Ed.  6.  ]  6.  against  buying  of- 
fices, an  action  does  not  lie  :  for  though  part  of  the  covenants  may  be  law- 
ful, the  obligation  shall  be  void  for  the  whole.     R.  Cro.  Ei.  529. 

So,  in  all  cases,  where  part  of  the  condition  is  void  by  statute.  R. 
Mob.  14. 

[A  distinct  covenant  in  a  lease  is  not  avoided  by  the  illegality  of  another. 

II  East,  165.     13  East,  87.] 

[A  covenant  not  to  marry  any  other  woman,  and  if  he  does,  to  pay  plaio- 
tifi  1000/.,  is  a  restraint  of  marriage,  illegal  and  void ;  and  if  ^n  plea  of 
turn  est  factum^  there  is  verdict  for  plaintiff,  judgment  shall  be  arrested. 
P.  8  Geo.  3.     Afiirmed  in  Exchequer  Chamber,  p.  1770.  4  B.  M.  2235.] 

But  where  part  is  void  by  the  common  law,  and  other  part  is  good,  the 
obligation  shall  be  good.     R.  Hob.  14.     Mo.  856.     R.  Cart.  230. 

But  if  a  lease  becomes  void,  covenant  lies  for  a  covenant  broken  before : 
as,  if  a  lease  be  upon  condition  to  be  void  for  non-payment  of  rent,  an  ac- 
tion lies  for  rent  due  before.     Cro.  El.  78.     R.  Cro.  £1.  244. 

So,  if  a  parson  makes  a  lease,  and  afterwards  becomes  noo-resident,  he 
shall  have  covenant  for  a  breach  before.  Cro.  £1.  78.  245.  Dub.  Dy*  373. 
a.  but  there  ace.  per  Nich.  in  mai^. 

So,  covenant  lies  for  a  breach  in  non-performance  of  a  thing,  which  makes 
the  lease  void  ;  as  if  a  man  covenants  by  indenture  to  give  a  bond,  &c. 
Proviso  that  upon  failure  the  indenture  shall  be  thenceforth  void ;  covenant 
lies  for  not  giving  the  bond,  for  the  intent  was,  that  it  should  be  void  as  to 
all  covenants  in  ftUuro*     R.  Cro.  El.  77. 

So,  if  a  lease  be  void,  covenant  lies  upon  a  collateral  thing :  as,  if  a  dean 
and  chapter  lease  to  A.  and  afterwards  lease  to  B.,  and  covenant  that  they 
have  power  to  lease ;  covenant  lies,  though  the  lease  to  B.  was  void,  for  it 
was  broken  immediately  by  the  making  of  the  lease.  R.  Ow.  136.  2  Dan. 
228.     1  firownh  21. 

So,  covenant  that  the  lessee  shall  enjoy,  shall  be  indemnified,  &c*  Ow. 
136. 

So,  if  a  bargain  and  sale  be  to  A.  and  his  heirs,  upon  condition  to  be  void, 
upon  payment  by  the  bargainor  of  so  much  money,  and  he  covenants  that 
he  will  pay ;  though  the  deed  be  void  for  not  inrolling  within  [*]six  months, 
A.  shall  have  covenant  for  nonpayment  of  the  money.     R.  Sal.  199.. 

So,  if  there  be  a  covenant  to  do  a  lawful  thing,  and  afterwards  by  act  of 
parliament  the  thing  be  prohibited,  the  covenant  shall  be  defeated.  R.  ] 
Sal.  1 98.     R.  cont.  3  Mod.  39. 

So,  if  a  covenant  be,  that  be  will  net  4^  what  a  statute  afterwards  requires 
him  to  do.     1  Sal.  198. 

[*284] 


To  stand  seised.  273 

But  if  a  cloveuant  be,  that  he  will  not  do  a  thing  then  unlawful  though  a 
statute  afterwards  makes  the  thing  lawful,  the  covenant  is  not  repealed. 

1  Sal.  1 98. 
So,  if  a  covenant  be  to  find  eight  men  to  grind  at  a  mill,  and  that  the  les* 

see  shall  deduct  it  out  of  his  rent ;  if  the  lessee  makes  it  a  horse-mill,  by 
this  alteration  the  covenant  is  discharged.     R.  2  Cro.   18^. 

[ir  A.  and  B.  covenant  in  a  lease  for  61  years,  that  at  any  time  within 
one  jear,  after  the  expiration  of  20  years  of  the  said  term  of  61  years  on 
the  request  of  the  lessee,  and  his  paying  6/.  to  the  lessors,  they  would  exe- 
cute another  lease  of  the  premises  to  the  lessee,  for  and  during  the  further 
term  of  20  years  to  commence  from  and  after  the  expiration  of  the  said 
term  of  61  years,  &c.  And  so  in  like  manner,  at  the  end  and  expiration  of 
every  20  years,  during  the  said  term  of  61  years,  for  the  like  consideration, 
and  on  the  like  request,  would  execute  another  lease  for  the  further  terra 
of  20  years,  to  commence  at  and  from  the  expiration  of  the  term  then 
last  before-mentioned,  &c.  under  this  covenant,  the  lessee  cannot  claim  a 
further  term  of  20  years  in  the  lease,  if  he  have  omitted  to  claim  a  further 
term  at  the  end  of  the  first  and  second  20  years  of  the  lease.  1  Term  Rep* 
229.] 

[A  perpetual  covenant,  never  to  tak^  advantage  of  a  covenant,  is  a  re- 
lease for  avoiding  a  circuity  of  action.     1  Ld.  Raym.  4:^0.  690.] 

rCovenant  for  payment  of  money  cannot  be  discharged  without  deed* 

2  Wis.  376.  Nor  can  independent  covenants  be  set  off  against  each  other* 
lioift.  198.] 

(G)  COVENANT  TO  STAND  SEISED. 
(G  1.)  When  it  shall  be  good. 

[For  title. — A.,  by  indenture  granted  to  B.  certain  premises  in  fee,  and 
warranted  them  against  himself  and  his  heirs,  and  covenanted  that  he  was, 
notsrithstanding  any  act  by  him  done  to  the  contrary,  lawfully  and  abso- 
lutely seised  in  fee  simple,  and  that  he  had  a  good  right,  full  power,  and 
Wful  and  absolute  authority  to  convey.  He  then  covenanted  for  himself, 
h'w  heirs,  &c.  to  make  a  cartway,  and  for  quiet  enjoyment,  without  interrup- 
tion from  himself,  or  any  person  claiming  under  him  ;  and  lastly,  that  he, 
bis  heirs  and  assigns,  and  all  persons  claiming  under  him  should  make  fur- 
ther assurance.  Held,  that  the  intervening  general  words  "  full  power,  &c* 
to  convey,"  were  either  part  of  the  preceding  special  covenant,  or,  if  not, 
that  they  were  qualified  by  all  the  other  special  covenants  against  the  acts 
of  himself  and  his  heirs.     2  B.  &  P.  1 3.] 

[The  general  words  of  a  covenant  by  the  vendor,  that  "  he  has  good  right, 
fallpower,  and  lawful  authority  to  convey,"  are  not  restrained  by  adding, 
t  *-and  that  he  has  not  by  any  means,  directly  or  indirectly  [*]forfeited  any 
right  or  authority  he  ever  had,  or  might  have  had  over  the  same."  3  B. 
t  P.  565.] 

[If  a  lessee  be  evicted  by  title  paramount,  the  value  of  the  unexpired  in- 
terest in  the  term  is  not,  it  seems,  to  be  included  in  the  damages  recoverable 
from  tlje  lessor  on  his  covenant  for  title.     3  T.  R.  665.] 

[By  the  rule  caveat  emptor^  an  undertaking  for  title  is  not  an  implied  term 
of  an  agreement  to  lease.     3  Taunt.  433.] 

[No  implied  covenant  against  eviction  by  title  paramount  arises  out  of 
the  word  "  demise,"  where  there  is  an  express  and  qualified  covenant  for 
quiet  enjoyment.     4  Taunt.  329.] 

[The  recital  in  the  assignment  of  a  term  was,  that  the  premises  were  dc- 
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mised  for  the  term  of  ten  years,  and  that  by  assignment  in  the  following 
year,  they  vested  in  the  assignor  for  the  remainder  of  the  said  term.  The 
habendum  was,  for  and  during  all  the  rest,  &c.  of  said  term.  The  cove- 
nants were  : — 1  •  That  the  assignor  had  not  incumbered,  except  by  an  un- 
der-lease of  part. — 2.  That  the  lease  was  valid  of  and  for  the  said  premises 
thereby  assigned,  and  not  become  void  or  voidable. — 3.  Against  the  acts  of 
the  assignor,  and  those  claiming  under  him.  The  second  covenant  is  not 
qualified  by  the  third.     1 5  East,  530.] 

[For  quiet  enjoyment. — A  covenant  for  quiet  enjoyment  against  the  inter- 
mption  of  any  person  whatsoever,  only  extends  to  lawful  interruptions.  3 
T.  R.  584.     Loffl.  460.1 

[The  general  words  of  a  covenant  for  quiet  enjoyment  are  not,  in  neces- 
sary construction,  to  be  qualified  by  the  language  of  those  for  title  and  right 
to  convey.     1 1  East,  633.] 

[A  covenant  for  quiet  entry  and  enjoyment  imports,  that  the  covenantee 
shall  enter  and  enjoy  in  his  own  right;  therefore,  it  is  broken  if  another 
has  title  to  the  premises,  though,  in  point  of  fact,  the  covenantee,  had  he 
entered,  might  not  have  been  disturbed.     6  T.  R.  458.1 

[A  covenant  for  quiet  pnjoyment,  without  the  lawful  interruption  of  the 
Covenantor,  imports  that  he  will  not  cfeim  title  to  the  premises  ;  therefore 
it  is  broken  by  his  entry  asserting  a  right  that  he  has  no  title,  but  not  by  an 
accidental  trespass,  since  then  there  is  no  assertion  of  right.  1  T.  R.  671  .j 
[A  covenant  by  the  vendor  against  interruption  through  his  default,  ap- 
plies to  charges  upon  the  premises,  which,  though  not  imposed  by  him,  he 
might  have  paid  off.     3  East,  491.] 

[A  covenant  for  quiet  enjoyment  is  broken  by  the  eviction  of  one  having 
title  paramount,  though  his  right  is  not  established  by  action  at  the  suit  of 
the  covenantee.     4  T.  R.  617.] 

\  So  in  covenants  of  seisin  and  warranty.  Booth  v.  Starr,  5  Day,  419.} 
[If  there  is  a  power  for  husband  and  wife  jointly  to  declare  the  uses  of  a 
fine  of  the  wife's  estate,  and  the  husband  covenants  with  a  lessee  for  quiet 
possession  against  any  person  claiming  under  the  husband,  his  executors  shall 
be  liable,  if  the  lessee  is  evicted  by  a  remainder-man  claiming  under  a  joint 
execution  of  the  power.     JDougl.  43.] 

If  a  man  covenants  or  agrees  for  him  and  his  heirs,  with  another  and  his 
hqirs,  that  upon  such  consideration  the  other  shall  have  his  lands  or  tene- 
ments ;  though  the  land  does  not  pass  for  want  of  livery,  &c.  yet  the  cove- 
nantee shall  have  the  use  and  profits,  and  now  the  possession  is  executed  to 
the  use  by  the  st.  27  H.  8.  10.  PI.  Com.  301.  b.  303.  a.  Vide  Barcaiii  and 
Sale,  (B  1,  &c.)  ^ 

[•*][An  instrument  not  under  seal  cannot  operate  as  a  covenant  to  stand 
seised.     2  T.  R.  684.] 

Though  he  covenants,  that  at  a  future  day,  as  next  Easter,  &c.  he  will 
stand  seised.     R.  2  Cro.  180.     Vide  Uses. 

Though  the  covenantor  was  seized  only  in  reversion,  or  remainder.  2  Co. 
15.  a. 

But  such  covenant  ought  to  be  by  deed  ;  for  an  use  shall  not  be  raised  by 
parol.  Adm.  cont.  PI.  Com.  303.  a.  Dub.  Cro.  El.  345.  R.  ace.  Mo. 
688.  Poph.  48.  50.  R.  per.  tot.  cur.  Dy.  296.  b.  R.  saepe  Rol.  788. 
I.  20.     R.  saepe  1  Vent.  140.     R.  1   Sid.  26.  82.     Vide  ante,  (A  1.) 

bo,  It  ought  to  be  a  covenant  with  another  and  his  heirs  ;  for  otherwise  it 
•  IS  but  a  personal  covenant,  which  does  not  raise  an  use.     D.  I  Sid.  26. 

And  with  a  person  capable  :  for  with  his  wife  is  not  good.  2  Rol.  78a. 
1.  40.  Co.  L.  112.  ^ 
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So,  tbe  covenantor  ought  to  be  seised  at  the  time  of  the  covenant,  other- 
wise he  cannot,  stand  seised  to  the  use  of  another  ;  and  therefore,  a  cove- 
nant to  stand  seised  of  lands,  which  he  shall  afterwards  purchase,  is  void.  R, 
Mo.  342.  R.2RoL  790.1.30.  40.  R.  Cro.  El.  401.  Win.  60.  F. 
g.  237. 

Or,  of  such  land  in  particular,  which  he  shall  then  after  purchase.  2 
Rol.  790. 1.  37. 

So,  if  a  joint-tenant  covenants  to  stand  seised  of  the  moietj  of  his  compan- 
ion after  his  death,  it  is  void,  though  he  survives.  R.  2  Rol.  790.  1.  45. 
Mo.  776. 

Or,  if  one  covenants  to  stand  seised  of  so  much  land  as  is  worth  20/.  per 
ann.     R.  Het.  147. 

[But  a  man  seised  may  covenant  to  stand  seised  to  the  use  of  another 
after  covenantor's  death.  T.  30&  31.  G.  2.  2  Wils.  75.  Willes,  682. 
S.C.] 

[A.  in  consideration  of  natural  love  and  of  100/.,  by  deeds  of  lease  and  re- 
lease, granted,  released,  and  confirmed  certain  premises  after  his  own  death 
to  his  brother  B.  in  tail,  remainder  to  C.  the  son  of  another  brother  of  A. 
in  fee ;  and  he  covenanted  and  granted  that  the  premises  should  after  his 
death  be  held  bj  B.  and  the  heirs  of  his  body,  or  by  C.  and  his  heirs,  ac- 
cording to  the  true  intpnt  of  the  deed.  It  was  holden  that  the  deed  could 
not  operate  as  a  release,  because  it  attempted  to  convey  a  freehold  infuturoj 
bnt  that  it  was  good  as  a  covenant  to  stand  seised.     Ibid.] 

So,  the  covenant  ought  to  be,  that  he  himself  will  stand  seised,  &c.  though 
the  uses  do  not  arise  until  after  his  death ;  for  a  covenant  that  his  heir  shall 
stand  seised  is  not  good.     Per  Hob.  313. 

Or,  that  he  will  levy  a  fine  to  his  son,  who  shall  stand  seised,  Sic*  R.  3 
Lev.  306. 

(G  2.)  By  what  words. 

So,  there  ought  to  be  apt  words  and  a  manifest  intent :  and  therefore,  if 
the  words  are  future  and  obligatory,  and  not  inprasenti  and  declaratory,  no 
use  arises.     D.  Ray.  48.     Win.  36.  60.  Adm.  Pol.  535. 

So,  if  the  words  seem  intended  for  another  purpose  ;  as  if  a  man  [*]cove- 
nants,  that  another  shall  enjoy  free  from  incumbrances  ;  it  does  not  amount 
to  a  covenant  to  stand  seised.     R.  1  Sid.  26.     Adm.  Ray.  48. 

So,  articles  of  agreement  by  which  a  man  covenants,  grants,  bargains, 
and  sells,  &c.  do  hot  amount  to  a  covenant  to  stand  seised  ;  for  they  are 
only  preparatory  to  a  subsequent  conveyance.     R.  Ray.  43.     1  Sid.  82. 

So,  a  covenant  to  levy  a  fine,  which  and  all  fines  shall  be,  and  the  cove** 
nantor  shall  stand  seised,  to  the  use  of  6.,  does  not  amount  to  a  covenant  to 
stand  seised.     R.  3  Lev.  126.     Adm.  Win.  36. 

So,  articles,  by  which  a  mother  grants  and  demises  to  her  son.  2  Lev. 
214.    R.  Lev.  56. 

So,  a  covenant  to  levy  a  fine  to  a  son,  and  that  the  land  shall  remain  to  a 
son  free  from  incumbrances.     R.  3  Lev.  306. 

■To  make  an  estate  to  A.  and  B.  and  that  all  estates  shall  be  to  the  use  of 
the  same  indenture.     R.Dal.  112. 

So,  if  the  intent  of  the  covenantor  appears  uncertain:  as,  if  a  man,  in 
consideration  of  marriage,  covenants  thai  land  shall  descend,  remain,  and 
come,  &c.  for  it  does  not  appear,  whether  he  intends  that  he  shall  have  it 
by  descent,  or  by  way  of  remainder.  2  Rol.  788.  1.  50.  Vide  2  Lev.  77. 
R.  Bead.  pi.  1 53.     1  And.  25. 

So,  if  be  covenants,  or  gives,  and  grants  land  after  his  decease  ;  for  it 
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does  not  appear  that  he  intended  to  make  himself  tenant  for  4ife.    R*  2  RoU 
788.  1.  45.  789.  I.  5.     R.  1  Sid.  3.     Semb.  cont.     2  Lev.  77.  226. 

So,  if  for  afiection  he  gives  or  grants  lands,  of  which  he  was  seised  in  re- 
version after  an  estate  for  life  to  B.  and  his  heirs,  to  the  use  of  D.  and  his 
heii*s  ;  for  the  use  is  not  limited  to  B.,  but  was  intended  to  arise  out  of  his 
estate,  which  cannot  be.     R.  1  Sid.  26.     R.  2  Vent.  319. 

U  cestui  que  use  in  tail,  14  H.  8.,  covenants,  that  he  or  his  feoffees  will 
not  make  an  estate,  levy  a  fine,  &c.  but  that  the  lands,  after  his  death, 
shall  descend  to  his  son  ;  this  does  not  raise  an  use,  but  is  a  covenant  onl^. 
3  Leo.  6.     Bend.pl.  153. 

So,  if  another  sort  of  conveyance  seems  intended,  it  shall  not  be  constru- 
ed to  be  a  covenant  to  stand  seised  :  as,  if  a  man  gives  or  bai^ins  and  sells 
land  to  his'  son,  without  more  ;  no  use  arises  by  way  of  covenant.  Cro. 
El.  394.     Semb.  2  Cro.  127. 

If  he  covenants,  that  after  his  death  the  land  shall  remain  and  be  to  hit 
son,  and  his  wife.     R.  Win.  60.     R.  Cro.  El.  279. 

So,  if  a  man  makes  a  charter  of  feoffment,  with  a  letter  of  attorney  to 
make  livery,  and  livery  is  not  made  ;  it  does  not  operate  by  way  of  cove* 
naiit.  8  Co.  94.  R.  cont.  2  Lev.  213. ;  but  there  was  a  blank  for  the 
name  of  the  attorney. 

So,  if  by  deed  inrolled,  in  consideration  of  marriage,  he  grants,  gives,  and 
confirms,  and  inserts  a  letter  of  attorney  to  make  livery.  Agr.  2RoL  7B7. 
1.  12.     Cont.  2  Lev.  213.     Adm.  Pol.  532. 

[Yet  if  the  covenantor  is  seised  in  fee,  and  there  arc  apt  words  (as  grant) 
a  plain  intent,  and  a  proper  consideration  (as  naming  one,  the  eldest  son  of 
his  well-beloved  uncle),  a  release  (void  as  such,  because  a  grant  of  freehold 
to  commence  iii  future)  shall  take  effect  as  a  covenant  to  stand  seised*     T. 
30  &  31  G.2.     2  Wils.  75.] 

J*]  Yet  the  word  covenant  is  not  necessary,  if  there  be  words  equipollent. 
1  Vent.  140.     2  Rol.   789.  I.  30. 

And  therefore  if  a  man,  in  consideration  of  marriage,  gives,  grants,  and 
confirms  land  to  A.  and  his  heirs,  to  the  use  of  him  and  his  heirs,  it  shall  be 
good  by  way. of  covenant,     R.  2  Rol.  787, 1.  5.    R,  3  Mod.  237. 

If  A.  seised  in  fee,  in  consideration  of  marriage  to  be  had  between  him  and 
B.  by  indenture  between  A.  on^  part,  and  B.  and  C.  other  part,  gives,  grants, 
enfeoffs,  aliens,  and  confirms  to  B.  and  C.  and  their  assigns,  the  lands  then 
in  his  possession,  habend.  to  the  use  of  B.  for  life,  remainder  to  the  heirs  of 
Ijer  body  by  A.,  who  covenants  the  lands  shall  remain  to  the  said  uses,  clear 
of  charges  ;  this  shall  operate  as  covenant  to  stand  seised,  and  B.  has  an  est 
tate  in  special  tail,  A.  an  estate  for  life  by  implication,  and  the  reversion  in 
fee,     T.  28  &  ?9  G.  2,     2  Wils.  .22.] 

{  The  words  "  give  and  grant,"  shall  operate  as  a  covenant  to  stand  seis- 
ed.    Den  ca?  d^m.     Slade  r,  Smith,   1  Hayw.  2^1.  } 

So,  if  a  father,  for  natural  affection,  gives  land  to  his  son  ;  though  livcrj 
^e  indorsed  and  not  executed.     Ray.  46, 

[If  a  father  by  deed,  in  consideration  of  natural  love,  grant  lands  after  his 
^^cease  to  l^is  two  children,  it  is  a  covenant  to  stand  seised.  H.  1750.  2 
Vesey,  252.] 

Sq,  if  for  affection  he  grants  and  assigns  a  rent  in  fee  ;  though  this  be  a 
conveyance  at  common  law.     Ray.  48.     2  Vent.  150,     R,  3  Lev.  372. 

So,  if  he  grant?,  baigains,  sells,  enfeoffs,  and  confirms  land  ;  thoach 
there  be  a  clause  of  warranty  in  the  deed,  and  a  covenant  for  en  joy  men  t 
fvhcn  the  estjite  shall  be  executed.  R.  1  Vent.  137.  1  Mod,  175.  2  Lev.  10, 
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So,  in  all  eases,  where  the  intent  appears,  that  the  covenantee  shall  have 
the  estate,  if  the  deed  be  defective,  it  shall  be  construed  a  covenant  to 
stand  seised  :  as,  if  a  son  covenants,  that  if  he  dies  without  issue,  he  gives 
aod  grants  the  land  to  his  mother.  R.  2  Lev.  226.  3  Lev.  372.  2  Jon. 
105.  Pol.  527.     Carth.  39. 

If  a  man  gives  and  grants  a  rent  to  A.  and  his  heirs,  habendum  after  his 
death,  if  he  dies  without  a  son  then  living.     R.  3  Lev.  370. 

if  he  covenants,  that  after  the  death  of  him  and  his  wife  the  land  shall  de- 
scend and  be  to  his  son  and  his  wife.     Semb.  Win.  37. 

If  he  enfeoffs  trustees,  and  grants  to  them  to  stand  seised  to  the  use  of  his 
brother,  and  there  be  no  livery^  1  Ver.  141.  But  there  was  in  the  deed 
an  express  covenant  that  the  cestuique  trust  should  enjoy. 

[A.,  in  consideration  of  an  intended  marriage  with  B.,  gave,  granted,  and 
conveyed  certain  lands  to  B.  and  C.  and  their  assigns,  to  hold  to  the  use  of 
!  B.  and  her  assigns  for  life  in  bar  of  dower,  and  then  to  the  use  of  the  heirs 
of  the  body  of  B.  by  A.,  remainder  over  ;  and  covenanted  that  the  premises 
sboold  remain  to  the  uses  and  intents  aforesaid.  It  was  holden  that  tliis 
deed  operated  as  a  covenant  to  stand  seised ;  and  that  an  only  child  of  the 
marriage  was  entitled,  after  the  deaths  of  A.  and  B.     Willes,  673.] 

)  A  grant  in  fee,  with  a  proviso  reserving  a  life  estate,  is  a  covenant  to 
stand  seised.  Den  tx  dtm.  Sasser  v»  Blyth,  1  Hayw.  259.  Vide  Barrett 
V.  French,  1  Conn.  Rep.  354.     Jackson  v.  Swart,  20  Johns.  Rep.  85.  { 

(6  3.)  Upon  what  consideration. — What  shall  be  a  good  one. 

So,  there  ought  to  be  a  sufficient  consideration,  otherwise  no  use  arises. 

[*]And  the  consideration  proper  for  raising  an  use  by  way  of  covenant,  is 
for  love  and  affection. 

In  consideration  of  his  brotherly  love.     PI.  Com.  309.     2  Rol.  785. 1.  20. 

In  consideration  of  marriage  had  or  intended.  Per  Twisd.  1  Sid.  83.  PI. 
Com.  301 .  b.  }  Vide  Den  ex  dem.  Sasser  v.  Blyth,  1  Hayw.  259.  Barrett 
V.  French,  1  Conn.  Rep.  354.  Cheney's  Lcs.  v.  Watkins,  1  Har.  &,  Johns. 
527.  j 

So,  for  advancement  of  his  blood  or  kin,  &c.     PL  Com.  309. 

That  the  lands  should  continue  in  his  name  or  blood.     PI.  Com.  309.   2 
I       Rol.  785. 1.  50. 

I  That  they  should  descend  to  his  heirs  male,  &c.  PI.  Com.  309.  b.    2  Rol. 

I       785. 1. 40.     7  Co.  1 3.  b. 

So,  paymept  of  debts,  &c. 

in  consideration  that  he  was  bound  for  him  in  several  recognizances. 
Scmb.  Cro.  El.  394. 

That  he  will  enfeoflfhim  of  such  land.     Win.  59. 

And  it  is  sufficient,  if  a  consideration  appears  by" the  import  of  the  deed, 
tboQgh  it  be  not  expressed  :  as  if  a  man  covenants  to  stand  seised  to  the  use 
I       of  his  son,  daughter,  wife,  brother,  &c.     7  Co.  40.  R.    1  And.  79. 

To  the  use  of  his  mother.     R.  2  Jon.  105. 

So,  if  a  man,  for  love  to  his  son,  covenants  to  stand  seised  to  the  use  of 
himself  for  Hie,  and  afterwards  to  his  wife  for  life,  and  afterwards  to  his  son, 
&c.  an  use  arises  to  his  wife  (being  named  his  wife)  though  another  CQnsider- 
'       ation  is  expressed.     R.  2  Rol.  782.  1.  40.     7  Co.  40. 

So,  if  a  consideration  expressed  for  one  extends  to  another,  to  whom  by  the 
covenant  the  estate  is  limited  in  the  same  deed,  it  is  sufficient :  as,  if  a  man, 
in  consideration  of  affection  to  his  eldest  son,  covenants  to  stand  seised  to  the 
uee  of  him  in  tail,  and  afterwards  to  (he  use  of  his  younger  son,  &c.,  an  estate 
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arises  to  the  younger  son ;  for  the  consideration  expressed  to  the  elder  extends 
to  the  younger  son.     R*  2  Rol.  783. 1.  5. 

If,  in  consideration  of  affection  to  bis  brother  he  covenants  to  stand  seised 
to  the  use  of  his  brother  and  his  wife  for  their  lives  ;  this  extends  to  the  wife 
of  his  brother.     2  RoL  783.  1.  50.  786. 1.  10. 

So,  in  consideration  that  he  will  marry  his  daughter,  a  covenant  to  be  seised 
to  the  use  of  both.     2  Rol.  784.  1.  5.  15. 

So,  in  consideration  of  affection  to  his  son,  extends  to  the  wife  of  his  son. 
2  Rol.  784.  1.  10.     2  Cro.  168. 

So,  if  an  estate  be  limited  to  several,  upon  a  consideration  which  extends 
only  to  one,  the  use  of  the  whole  arises  to  him  :  as,  if  a  man,  in  consideration 
of  affection,  covenants  to  stand  seised  to  the  use  of  B.  his  brother,  D.  and  C« 
in  trust,  &c.  though  D.  and  C.  are  strangers,  to  whom  the  consideration  does 
not  extend,  B.  shall  have  the  whole.     K.  3  Rol.  783.1.   15.     Vide  post, 

(G  5.) 

So,  if  some  considerations  expressed  are  good,  and  some  not,  it  is  sufficient : 
as,  in  consideration  of  100/.  and  a  rent  to  be  granted ;  though  the  considera- 
tion of  the  rent  is  executory,  and  therefore  not  good,  the  use  arises  upon  the 
other  consideration  of  1 00/.     R«  'Mo.  547,  8. 

So,  a  grant  in  consideration  of  afftction,  and  also  of  money,  shall  be  good 
by  way  of  covenant.     R.  3  Lev.  192. 

So,  a  consideration  consistent  with  the  deed,  or  with  the  considerations 
*]expres8ed,  may  be  averred.  2  Co.  76.     2  Rol.  786. 1.  45.  790. 1.  5.     7 

o.  40. 

As,  if  in  consideration  of  continuing  the  estate  in  his  family,  frc.  a  man 
covenants  to  stand  seised  to  the  use  of  B.,  it  may  be  averr#d,  that  B.  is  of 
his  kin.     F.g.  301. 

So,  if  the  consideration  expressed  is  not  sufficient  to  raise  an  use,  it  may 
be  averred  to  be  made  upon  other  considerations,  which  are  good.  3  Rol. 
790.  1.  10. 

[Contra  if  nb  consideration  is  mentioned  in  a  deed,  you  may  enter  into 
proof  of  consideration  ;  but  if  any  consideration  is  mentioned,  and  not  said 
for  other  considerations,  you  cannot  prove  any  other.     1  Vesey,  127.] 

[But  when  the  consideration  expressed  in  the  deed  of  conveyance  was 
28/.,  parol  evidence  was  admitted  to  prove  that  30/.  was  the  real  consideta- 
tion.     M.  30  Geo.  3.     3  T.  R.  474.J 

iAnd  other  considerations  may  be  proved  than  those  expressed  in  the  deed. 
ro.  P.  C.  70.] 

(G  4.)  What  not. — If  it  be  too  general,  or  does  not  import  a  real 

consideration. 

m 

But  if  the  consideration  be  too  general,  it  is  not  sufficient;  as,  if  a  man, 
for  divers  good  and  valuable  considerations,  covenants  to  stand  seised  ;  no 
use  arises.     2  Rol.  786.  1.  35.     R.  1  Co.  176.  a.    Mo.  145.     R.  2  Co.  15. 

So,  if  the  consideration  mentioned  does  not  import  ^vid  pro  quo:  as,  in 
consideration  of  long  acquaintance,  or  being  school-fellows,  &c.  PI.  Com. 
302.  a.     R.  2  Rol.  783.  1.  35. 

Or,  being  chamber-fellows,  or  entire  friends.     R.  2  Rol.  783. 1. 30. 

In  consideration,  that  the  king  is  the  head  of  the  commonwealth,  hath  the 
chaise  of  preserving  peace,  repelling  hostilities,  &c.  R.  2  Co.  15.  Semb, 
1  And.  141. 

In  consideration  of  love  and  affection  to  him  who  is  not  his  kin. 
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Or,  to  his  bastard  or  natural  son.  Co*  L*  123.  a»  R*  2*  RoL  785.  L 
25.  30. 

So,  if  it  be,  in  consideration  that  A»  out  of  the  profits  of  the  lands  shall 
pay  his  debts ;  it  is  not  sufficient  to  raise  an  use  to  A.  for  be  gives  notbii^. 
R.Mo.  194.     1  Leo.  195. 

Yet  if  a  covenant  be,  in  consideration  of  marriage,  to  A.  and  B.  and  the 
heirs  of  their  bodies,  &c.  and  afterwards  there  be  a  feoffinent  and  fine  to 
the  same  uses  ;  though  the  marriage  does  not  take  effect,  but  B.  (the  wom- 
an) marries  another,  she  shall  take  a  moietj  for  life  ;  for  by  the  fine,  &c. 
the  uses  are  fixed  in  A.  and  B.     R.  Jon.  346.     (Vide  2  RoL  796.  1.  5.) 

(6  5.)  If  the  covenantee  be  a  stranger  to  the  consideration. 

So,  if  a  man  be  a  stranger  to  the  consideration,  no  use  arises  to  him  ;  as, 
ifa  man,  in  consideration  of  marriage  between  his  son  and  A.  covenants 
to  stand  seised  to  the  use  of  them  for  life,  remainder  to  C,  the  remainder 
is  void.     PI.  Com.  307.  b.     2  Rol.  784. 1.  30. 

\i^  for  payment  of  debts,  &c.  he  covenants  to  stand  seised  to  the  use  [*]of 
himself  for  life,  and  afterwards  to  A.  for  years  ;  the  estate  to  A.  is  void,  if 
he  was  not  executor.  R.  2  Rol.  784.1.  35.     1  Co.  154.  a.    1  Leo.    195. 

1  And.  260. 

If,  for  advancement  of  his  blood  and  marriage  of  his  bastard,  he  covenants, 
&c.  DO  use  arises  to  the  bastard ;  for  she  is  filia  papulij  and  a  stranger.  2 
RoL  785.  1.  25.     1  And.  79.     VidelBastard,  (E.) 

If,  for  advancement  of  his  blood,  name,  and  issue,  he  covenants  to  stand 
sei^  to  his  first,  second,  and  other  sons  in  tail,  remainder  to  the  king ;  tha 
remaiDder  to  the  king  is  void,  for  want  of  a  consideration.     R.  Mo.  195. 

2  Co.  15. 

If,  in  consideration  of  the  marriage  of  his  son  with  A.  without  saying,  for 
a  settlement  in  his  name  or  blood ;  no  estate  shall  arise  to  himself,  for  the 
fetbefis  a  stranger  to  this  consideration,  which  was  personal  to  the  son.  1 
BrowDl.  193. 

So,  if  in  consideration  of  natural  afiection,  aman  covenants  to  stand  seised 
to  himself  for  life,  with  power  ta  make  leases,  &c.  a  lease  to  a  stranger  is 
void,  for  he  is  not  within  the  consideration,  upon  which  the  power  was 
fottided.     R.  2  Rol.  260.  1.  30.     2  Cro.  181. 

So,  if  it  be  in  consideration  of  marriage,  with  power  to  make  leases,  and 
th(  husband  leases  to  a  stranger ;  the  lease  is  void  as  to  the  wife.  R.  1 
Lev.  30. 

So,  if  one  covenantee  be  a  stranger,  and  the  other  not,  the  whole  vests  in 
the  other ;  as,  if  A.  for  natural  love,  covenants  with  B.  his  brother,  C.  and 
D-,  to  stand  seised  to  the  use  of  the  covenantees  and  their  heirs,  in  trust  to 
raise  portions  for  his  issue  :  the  whole  use  vests  in  Bl  his  brother,  to  whom 
the  consideration  extends,  not  to  the  others.  R.  Jon.  419.  2  Rol.  783. 1. 15. 
Though  the  limitation  was,  upon  trust  to  raise  portions,  the  estate  vests, 
which  is  not  destroyed  by  the  trust ;  but  the  estate  shall  be  subject  to  the 
^r^t  in  equity.     R.  Jon.  419. 

And  if  the  trust  becomes  impossible  by  the  act  of  God,  the  estate  shall  be 
absolute  in  the  trustee.     Ibid. 

So,  if  in  consideration  of  afiection  to  his  wife,  a  man  covenants  to  be  seised 

to  him  for  life,  afterwards  to  his  wife  for  life,   afterwards  to  such  as  his  wife 

shall  appoint ;  the  consideration  does  not  extend  to  a  stranger  to  whom  the 

wife  shall  appoint  it.     Semb.  F.  g.  300. 

[If  A.  in  consideration  of  love  and  afiection   to  his  wife,  covenants' to 
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stand  seised  to  the  use  of  them,  and  the  survivor  for  life,  remainder  to  their 
issue,  remainder  to  such  person  as  wife  shall  dispose  to,  and  for  want  of  such 
disposition  to  B.,  which  B.  is  nephew  to  A.,  though  not  named  as  such  in 
the  deed,  and  the  wife  after  A.'s  death  without  issue  conveys  to  D,  D.  has 
no  title,  as  being  a  stranger,  and  B.  has  a  title,  as  being  named  in  the  deed, 
he  may  aver  himself  within  the  consideration.     P.  5  G.  2.     Str.  934,] 

So,  if  a  man,  in  consideration  of  marriage  and  100/.  paid,  covenants  to 
stand  seised  to  A.,  and  B.  his  intended  wife ;  no  use  arises,  though  the 
money  be  paid,  if  the  marriage  does  not  take  effect :  and  the  marriage  was 
the  principal,  and  the  money  only  accessary  to  it.     R.  Mo.  102. 

So,  if  the  consideration  be  contingent  or  future,  no  use  arises  till  it  hap- 
pens :  as,  if  a  man,  in  consideration  of  his  marriage  with  B.,  covenants  to 
stand  seised  to  the  use  of  himself  and  B.,  no  use  arises  till  the  marriage  takes 
effect.     R.  2  Rol.  792. 1.  50.     Vide  Uses,  (K  7.) 

[*]lf  a  man,  in  consideration  that  A.  will  pay  his  debts,  &c.  covenants  to 
stand  seised  to  the  use  of  A.,  &c.  no  use  arises  till  the  consideration  be  ex- 
ecuted.    R.  Mo.  194. 

But  a  contingent  use  shall  arise  by  a  covenant  to  stand  seised,  as  well  as 
by  a  feoffment.     Per  three  J.     Cro.  El.  801. 

So,  if  the  consideration  ceases,  th€i  use  also  ceases  :  as,  if  a  man,  in  con- 
sideration of  his  marriage  with  B.,  covenants  to  stand  seised  to  the  use  of 
him  and  B.,  and  the  marriage  is  solemnized  before  B.  attains  the  age  of 
twelve  years,  who  after  such  age  disagrees  ;  the  use  ceases  as  to  B.  2  Rol. 
792.  1.  52. 

So,  if  after  marriage  they  be  divorced.     2  Rol.  792.  1.  52. 

[(H)  MISCELLANEOUS  COVENANTS.] 

[Covenant  to  pay  rent. — If  a  tenant  covenants  to  pay  rent  during  the 
term,  without  any  exception  in  case  of  fire,  he  is  bound  to  pay  it,  though 
the  premises  are  burned  down.  An  exception  of  casualties  by  fire,  intro- 
duced into  his  covenant  to  repair,  will  not  change  the  case,  since  the  excep- 
tion has  no  relation  to  the  covenant  to  pay  rent.  1  T.  R.  318.  Id.  312. 
Id.  1 70.     3  Anst.  687.] 

[To  repair* — It  seems  that  no  implied  covenant  to  rebuild,  in  the  part  of 
the  landlord,  arises  from  the  exception  in  the  lessee^s  covenant  to  repair,  of 
casualties  by  fire  and  tempest.     6  T.  R.  488.] 

[Under  a  general  covenant  to  repair,  a  lessee  is  bound  to  rebuild  pre- 
mises accidentally  destroyed,  as  by  fire.  6T.  R.  650.]  {  Vide  Pasteur 
v.  Jones,  Cam.  &  Nor.  194.  | 

[Under  a  general  covenant  to  repair,  a  tenant  is  not  bound  to  make  re- 
pairs rendered  necessary  by  the  party  wall  act.     5  Taunt.  90.] 

[If  a  lessee  covenant  to  leave  premises  in  repair  at  the  expiration  of  the 
term,  and  also  that  the  lessors  might  direct  the  lessee  to  complete  the  re- 
pair, by  giving  six  months  notice  in  writing :  these  are  two -distinct  and  se- 
parate covenants,  the  former  of  which  is  not  qualified  by  the  latter.  1 
Moore,  389.] 

[Action  against  a  tenant  for  breach  of  covenant  in  not  repairing  the  de- 
mised premises.  Plea,  that  the  landlord  did  not  assign  him  materials  :  bad, 
for  he  should  have  shewn  that  be  asked.  And  so  a  plea  that  there  were 
none  proper  to  which  he  had  a  right,  is  bad ;  for  this  is  putting  the  issue, 
not  upon  the  fact,  but  upon  the  law.     LotTt.  43.] 

[To  reside. — A  lease  on  condition  that  the  tenant  should  actually  occupy, 
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i&  determined  by  his  assignees  taking  possession  on  his  bankmntcy.     8  East, 

[To  pai/  taxes.— A  covenant  hy  a  tenant  to  pay  all  rates  which  during 
the  term  should  be  assessed  upofi  the  premises,  except  the  land-tax,  means^ 
except  the  land-tax  which  the  landlord  is  liable  by  law  to  pay ;  therefore  the 
tenant  must  pay  the  additiondil  tax  occasioned  by  an  improvement  of  the 
premises,     3  T.  R.  377.     Id.-STG.] 

[A  covenant  by  a  lessee  "  to  pay,  from  time  to  time  daring  the  term,  th^ 
land-tax,  and  all  other  taxes,  rates,  assessments,  and  impositions  whateveri 
already  laid,  assessed,  or  imposed  upon  the  premises,"  does  not  make  him 
liable  for  the  expenceof  a  party-wall  built  during  the  term,  since  the  cove- 
nant has  reference  to  taxes,  which  this  is  not.     3  T.  R.  458.} 

[A  tenant  covenants  for  payment  of  80/.  rent,  all  taxes  thereon  being  to 
him  allowed. ;  and  that  he  would  pay  all  further  or  additional  rates  [*Jon 
the  premises  or  additions  made  by  him.  The  landlord  covenants  to  pay  all 
rates  on  the-  pren^iises,  or  on  the  tenant,  in  respect  of  the  said  yearly  rent  of 
80/.,  except  such  further  or  additional  taxes  as  may  be  assessed  on  the  de« 
mised  premises.  Held,  that  the  tenant  must  defray  all  increase  of  the.old,^ 
as  well  as  any  new  rates,  bejond  the  proportion  at  which  the  premises  were 
then  rated.     1 6  East,  29.] 

[Increase  of  rent  or  a  penalty. -^Vnier  a  reservation  of  an  increase  of  rent 
during  the  last  twenty  years  of  the  term,  for  every  acre  of  meadow  which 
daring  that  period  the  tenant  should  plough  up,  and  so  in  proportion  for  a 
less  time  than  a  year^  the  rent  is  payable  if  in  any  part  of  that  period  the 
tenant  tills  the  land,  though  originally  broken  up  before,  and  continues  pay- 
able to  the  end  of  the  term,  though  he  lays  it  down  again  in  grass*  3  Taunt. 
469.1 

[tixtures.' — A  general  covenant  to  yield  up  all  erections  and  buildings 
made  during  the  term,  includes  those  erected  for  the  purposes  of  trade,  and 
let  into  the  soil;  secus  if  placed  on  pattens.     1  Taunt.  19.] 

[Assignment^—^A  covenant  not  to  assign,  transfer,  set  over,  or  otherwise 
do,  or  part  away  the  lease  or  premises,  doed  not  extend  to  an  underlease.  S 
Blk.  766.     3  Wils.  234.]  •.  . 

[Under  a  proviso  that  all  assignments  of  a  lease  shall  be  void  if  not  enrol- 
led, under-leases  are  not  included.     Dougl.  56.] 

[Under  a  proviso  in  a  lease,  that  the  tenant  shall  not  set,  let,  or  assigii  over 
Ibe  whole  or  any  part  of  the  premises,  the  word  "  over"  is  annexed  to  the 
word  ^^  assign  ;''  so  that  an  under-lease  is  in  breach  of  the  proviso.  2  T« 
R.  426.] 

[Under  a  proviso  in  a  lease,  that  the  tenant  and  his  executors  shall  not  as- 
sign the  premises,  the  executor  is  restrained.     2  T.  R.  425.] 

[Parting  with  exclusive  possession  of  any  portion  of  the  demised  premises, 
whether  gratuitously  or  for  rent,  is  within  the  proviso  in  a  lease  against  let« 
ting  to  another.     1  M.  &l  S.  297.] 

[A  general  proviso  in  a  lease  against  alienation,  only  extends  to  voluntary 
assignments;  if  provision  is  intended  to  be  made  against  alienation  compuU 
sorybj  act  of  law,  for  example,  under  a  commission  of  bankruptcy  (which 
it  maj  be),  a  particular  proviso  expressing  such  intention  must  be  introduccd> 
3M.&S.  353.] 

[A.  grants  a  lease  to  B.,  which  contains  a  covenant  that  B.,  his  execu- 
tore  or  administrators,  without  mentioning  assigns,  should  not  underlet  with- 
out the  consent  of  the  lessor.  B.  becomes  bankrupt,  and  his  assignees  as- 
•igo  the  premises    to  C.     B.  obtains  his  certificate,  and  C.  re-assigns  the 
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premises  to  him,  after  which  he  underlets  them  to  another  person.  Held,  that 
6.  having  been  discharged  at  the  time  of  his  bankruptcy  from  all  covenants 
in  the  lease  by  49  G.  3.  c.  121.  8.19.,  the  under-letting  hy  him,  which 
was  in  the  character  of  assignee,  was  no  forfeiture.     1  Mars.  359.  5  Taunt. 

7950 

IRenewal. — There  is  a  covenant  in  a  lease  for  sixty-one  years  that  "  at 
any  time  within  one  year  after  the  expiration  of  twenty  years  of  the  said 
term  of  sixty  one  years,  upon  the  request  of  the  lessee,  and  his  paying  6/.  to 
the  lessors,  that  they  would  execute  another  lease  of  the  said  prejnises  under 
the  lessee,  for  and  during  the  further  term  of  twenty  years,  to  commence 
from  and  after  the  expiration  of  the  said  term  of  sixty-one  years,  &c.  And 
so  in  like  manner  at  tiie  [*]end  and  expiration  of  every  twenty  years  during 
the  said  term  of  sixty-one  years,  for  the  like  consideration,  and  upon  the  like 
irequest,  would  execute  another  lease  for  the  further  term  of  twenty  yean, 
to  commence  at  and  from  the  expiration  of  the  terms  then  last  before  grant- 
ed," &c.  Under  this  covenant  the  lessee  must  apply  within  one  year  after 
the  first  twenty  years  ;  and  if  he  wishes  for  a  second  renewal,  then  within  a 
year  after  the  second  twenty  years,  since  the  intention  appears  to  be,  that 
there  should  always  be  forty  years  between  the  grant  and  commencement  of 
the  additional  term.     1  T.  R.  229.] 

[^Vialid  or  votdf.—* A  covenant  in  a  lease,  which  describes  a  thing  as  Aitare, 
which  was  past  at  the  time  of  the  execution,  is  inoperative.     5  Taunt.  548.] 

[Lease  for  twenty-one  years,  in  consideration  of  5/.  8^.  for  a  fine,  and  a 
rent  of  6/.  85.,  with  a  proviso  of  distress  if  the  rent  should  be  behind  four- 
teen days.  Covenant  by  the  lessor  at  the  end  of  eighteen  years  or  before^ 
at  the  request  of  the  lessee,  to  grant  a  new  lease  for  the  like  term  of  twenty- 
one  years,  at  the  like  yearly  rent,  with  all  covenants,  grants,  and  articles  as 
in  that  indenture  contained.  The  covenant  is  satisfied  by  granting  a  lease 
without  the  covenant  for  renewal.     3  Smith,  269.     7  East,  237.] 

Pleading  concerning  covenants,  and  in  writ  of   covenant.     Vide 

Pleader,  (C  45,  (kc— E  25,  26.-2  V  1,  &c 2  W  32.) 

Release  or  covenants.     Vide  Release,  (E  4.) 

Vide  also  more' of  title  Covenant,  in  Chancery,  (2  M  16. — 2X 
1 X  &c,) 

COVERTURE. 

Vide  Abatement,  (E  6.— F  2.— H  42.)— Pleader,  (2  W  21.) 

COVIN. 

(A)  WHAT  SHALL  BE. 

(B  1.)  AN  ACT  BY  COVIN  IS  VOID. 

(B  2.)  So,  a  fraudulent  gift,  &c.  p.  295. 

(B  3.)  And  a  fraudulent  feoffment,   &c.— Vide  subra. 
(B  2.)  p.  299.  ^ 

(B  4.)  What  shall  not  be  fraudulent.— Vide  supra.  CB  2.i 
p.  301,  ^    ^        ' 
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(A)  COVIN,  WHAT  SHALL  BE. 

Covin  is  a  secret  contrivance  between  several  to  defraud  and  prejadica 
another.     Co.  L.  357.  a.     9  Co.  110. 
So,  fraud  may  be  committed  by  one  only.     9  Co.  1 10.  b, 

[*](B  1.)  AN  ACT  BY  COVIN  IS  VOID, 

The  law  abhors  covin  ;  and,  therefore  every  covinous  act  shall  be  void* 

So,  a  lawful  and  rightful  act,  if  it  be  done  by  covin,  shall  be  void  :  as,  if 

a  wife,  after  the  death  of  her  husband,  be  of  covin  with  B.  to  disseise  the 

tenant,  and  endow  her :  the  tenant  shall  avoid  the  dower.     Co.  L.  357.  b. 

If  tenant  for  life  makes  a  surrender  of  his  estate,  to  defraud  bis  creditors, 

it  shall  be  void.    Vide  Hale  in  1  Vent.  357. 

(B  2.)  So,  a  fraudulent  gift,  &c. 

By  tiie  St.  50  Ed.  3.  6.  because  divers  give  their  chattels  by  collusion, 
and  tbenflee  to  places  privileged,  till  their  creditors  compound,  it  was  en- 
acted, that  if  such  gift  be  found  to  be  made  by  collusion,  the  creditor  shall 
have  execution  of  the  chattels,  as  if  no  gift  had  been  made. 

And  by  the  st.  3  H.  7.  4.  deeds  of  gift  of  goods  and  chattels  to  defraud 
creditors,  made  on  trust,  &c.  shall  be  void. 

8o,  by  the  st.  1 3  El.  5.  every  gift,  grant,  bargain,  Jrc.  of  goods  and  chat- 
tds,  or  any  profit  out  of  them,  and  every  bond,  judgment,  and  execution 
made  of  intent  to  defraud  creditors  or  others  of  their  just  actions,  debts, 
damages,  forfeitures,  heriots,  mortuaries,  &c.  shall  be  void  against  the  per* 
SOD  80  defrauded,  his  heirs,  executors,  or  administrators,  &c. 

And,  if  any  party  or  privy  to  such  fraudulent  gift,  grant,  &c.  put  in  ure,  of 
avow,  &c.  the  same  as  true,  and  done  bonajtde^  and  on  good  consideration, 
be  shall  forfeit  the  whole  value  of  such  goods,  bond,  &c.  a  moiety  to  the 
qaeen,  a  moiety  to  the  party  aggrieved. 

Provided,  not  to  avoid  any  interest  in  goods,  chattels.  Sic.  conveyed,  &c. 
tn  good  coilsideration  and  bona  fide  to  any  person,  not  having  at  the  time  of 
aach  conveyance  notice  of  such  covin. 

A  fraudulent  gift,  or  grant  of  goods  and  chattels,  was  void  by  the  common 
la^.    Dy.  295.  a. 

And,  therefore,  if  it  was  made  after  judgment  to  defraud  the  execution,  it 
was  not  a  trespass  in  the  officer,  or  creditor,  who  took  them  in  execution. 
Dj.  295.  a. 

Yet,  a  fraudulent  deed  was  not  void  by  the  common  law  against  him,  who 
kad  a  younger  title.     R.  3  Co.  83.  a. 

Bat  now,  without  question,  every  gift,  grant,  &c.  being  fraudulent,  shall 
be  void  as  to  creditors,  &c.  whether  they  claim  by  a  younger,  or  by  an  elder 
title. 

As,  if  a  man,  being  in  debt,  conveys  his  goods  to  another,  and  takes  the 
profits.     Dy.  295. 

If  a  man  before  his  death  bargains  and  sells  all  his  horses  to  another, 
without  a  consideration,  to  defraud  the  lord  of  his  heriot.     Dy.  351.  b. 

If  a  man,  indicted  for  recusancy,  conveys  his  leases  and  goods  to  others, 

upon  feigned  considerations,  to  defeat  the  king  of  his  forfeiture,  and  then 

flies  over  sea.     R.  3  Co.  82.  a. 
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And  the  word,  forfeiture,  in  st.  13  El.  5.  shall  be  extended  to  every  thing 
which  may  be  forfeited  to  the  king,  or  to  a  subject.     R.  3  Co.  82.  b. 

[*]If  A.  ipakes  a  feoffment  to  avoid  a  formcdon,  &c.  against  him,  and  then 
■olcads non-tenure.     R.  Cro.  El.  233.  ,  .^.   ,  •    j- 

And  a  deed  has  the  ensigns  and  marks  of  fraud,  if  it  be  comprised  in  gen. 
eral  terms  :  as,  if  he  grants  all  his  goods  and  chattels  generally  without  ex- 
ception.    R.  3  Co.  81.  a.  i-     oi         c  r- 

If  it  be  made  iq  ^secret  and  clandestine  manner.     R.  3  Co.  81.  a.   6  Co. 

72.  a,  c  r>     ot 

If  it  be  pending  an  action,  indictment,  &c.     3  Co.  8 1 .  a. 

if  it  be  accompanied  with  unusual  clauses  :  as,  if  the  deed  expresses,  that 
it  was  made  honestly  and  6ona/dc,&c.     Ibid. 

Or,  has  the  colour  of  payment  of  debts  :  when  none  were  paid,  and  the 
possession  continues  with  the  Tiargainor.     6  Co.  72.  a. 

So,  if  it  be  upon  an  express  trust.     3  Co.  81.  b. 

Or,  if  a  trust  be  implied  :  as,  if  after  the  gift,  bargain,  &c.  the  vendor 
Continues  in  possession,  and  takes  the  profits,  &c.     3  Co.  81.  a. 

If  the  grant  be  without  any  consideration.     3  Co.  8 1 .  b. 

If  the  grant  be  for  affection,  or  in  consideration  of  blood,  or  natur^.  Ib'i4* 

Or,  to  a  son,  cousin,  or  other  relation.     Ibid, 

If  a  bargain,  &c.  of  goods  be  attended  with  marks  of  fraud,  it  shall  be  void, 
though  it  was  made  upon  good  and  valuable  consideration  :  as,  if  A.  con- 
veys all  his  goods  and  chattels  to  a  real  creditor  for  satisfaction  of  his  debt^ 
^nd  afterwards  continues  in  possession,  &c.  R.  8  Co.  80.  b.  [2  T.  R.  587.} 

[So,  the  purchase  of  a  debtor's  goods,  with  the  knowledge  of  a  sequestra- 
tion by  chancery,  air  of  a  judgment  and  execution,  though  for  a  valuable 
consideration,  is  void.     Cowp.  434.] 

[If  the  vendee  continue  in  possession,  and  appear  as  the  visible  owner, 
this  is  evidence  of  fraud.     Ibid.] 

[So,  is  the  circumstance  of  a  man's  being  indebted  at  the  time  of  his  mak- 
ing a  voluntary  conveyance.     Ibid.] 

[But  these  are  not  conclusive ;  the  question  may  still  remain,  whether  the 
conveyance  was  bona  fide  ?    Cowp.  432.] 

So,  if  A.  indebted  to  several  persons,  conveys  all  bis  goods  to  one  in  satis- 
faction of  his  debt,  upon  agreement,  that  he  will  deal  favourably  with  hinx  % 
for  though  it  be  a  good  consideration,  it  is  not  bona  fide.     R.  3  Co.  8t.  a. 

If  a  man  be  party  or  privy  to  a  fraudulent  grant,  &c.  an  information  li^ 
against  him  upon  the  st.  13  El.  5.     3  Co.  80.  b. 

Or,  an  action  of  debt  for  so  much  as  is  the  value  of  the  goods,  by  qtd  iam^ 
&c.     Dy.  35  Kb, 

And)  if  to  defraud  of  an  heriot,  &c.  a  fraudulent  deed  be  made  of  twenty 
horses  )  s^n  action  lies  for  so  much  as  was  the  value  of  all  the  horses  con- 
tained in  the  grant.     Per  two  J.  Manw.  cont.  Dy.  351.  b. 

If  a  fraudulent  gift,  grant,  &c,  be  made,  it  shall  be  absolutely  void  as  to 
creditors. 

But  it  is  not  void  as  to  the  party,  his  executor,  or  administrator :  and 
therefore,  the  administrator,  to  covenant  for  delivery  of  goods  sold  by  fraud 
to  B.  and  covenanted  to  be  delivered  at  the  death  of  the  covenantor,  cannot 
plead  the  st.  13  EU  5.  and  that  the  sale  was  to  defraud  creditors.  R.  Yel. 
196,7.     2  Cro.  271,     • 

S*]But  a  gift?  bargain,  &c.  s(i^ll  not  be  fraudulent,  if  it  be  va^de  bona^^^ 
upon  valuable  consideration.     Vide  post,  (B  4.) 
[That  the  penalty  of  the  st.  13  Eliz.  c.  5.  against  fraudulent  gifts,  &c. 
may  be' incurred,  it  is  necessary  that  the  creditor  be  actually  defrauded  ofv 
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{^ajnoent  of  bis  debt,  which  he  cannot  be  said  to  have  been,  where,  having 
a  Gen  upon  the  property,  as  under  a  distress  or  otherwise,  he  voluntarilj 
'      relinquishes  it  to  the  defendant,  insisting  on  his  (fraudulent)   claim.     4 
!      East,  1 .] 

^  [That  a  judgment,  &c.  may  be  avoided,  and  a  penalty  incurred  under  st. 
I  13  Eliz*  €•  5.  not  alone  must  the  creditor  have  been  prevented  satisfying 
I  his  demand  ;  the  judgment,  &:c.  must  have  been  obtained  originally  from  the 
motive  of  preventing  him,  and  semble,  from  that  alone.     4  East,  1.] 

[Semble,  that  the  st.  13  Eliz.  c.  5«  extends  to  the  making  penal  not  only 
the  giving  of  bonds,  but  likewise  of  all  the  other  securities  therein  mention- 
ed, under  the  ciixumstances  therein  described.     4  East,  1 .] 

[Semble,  that  a  fraudulent  assignment  within  the  meaning  of  the  st.  13 
EUz.  c.  5.  is,  what  in  reality  is  none  at  all  ;.a  mere  formal  transfer  exe- 
cuted, not  to  give  the  alienee  the  property,  but  only  to  induce  a  belief  that 
it  is  vested  in  him ;  that  he  may  hold  it  in  trust  for  the  debtor.  3  M.  &  S. 
375.  In  all  cases,  however,  the  question  of  fraud  must  be  decided  by  re- 
ference to  the  motives  of  the  party  making  the  deed  or  assignment.  S  T. 
R.  521.    A  secret  transfer  is  always  a  badge  of  fraud.     LofTt.  782.] 

[A.  debtor,  unless  prohibited  by  the  bankriipt  laws,  may,  from  whatever 
motive  (sec,  however,  5  T.  R.  420,  where  the  rule  has  this  limitation,  "  un- 
less he  exhausts  his  whole  estate  ;^'  but  the  spirit  of  the  decisions  is  against 
this  iimitation),  prefer  by  assignment  or  payment,  one  creditor  or  particu- 
br  creditors,  if  he  does  so  in  payment  of  his  or  their  just  demands,  and  not 
as  a  mere  cloak  to  secure  the  property  to  himself.     5  T.  R.  235,  420.1 

[And  what  he  may  do  dicectly,  may  be  done  through  the  intervention  of 
a  trustee.     8  T.  R.  521.] 

[The  pendency  of  another  creditor's  suit  is  immaterial ;  and  since  the 
motive  is  so  likewise,  (vide  supra,  B.  I.)  the  transaction  is  valid,  though 
done  to  defeat  that  creditor's  claim.     3  M.  &  S.  375.1 

[A  conveyance  of  land  by  a  trader,  in  trust  to  sell  and  pay  an  urgent 
creditor,  with  a  further  trust  to  pay  debts  to  relatives  not  passing  in  con- 
templation of  bankruptcy,  though  an  act  of  bankruptcy  is  valid,  at  least  so 
far  as  concerns  the  creditor.     3  Taunt.  231.] 

[An  assignment  by  a  debtor  of  his  whole  estate  in  trust  for  all  his  credit 
tors,  in  tfertain  proportions,  is  valid.     5  T.  R.  530.] 

[That  an  assignment  by  joint  traders  of  all  their  effects  may  be  valid; 
the  concurrence  of  all  their  creditors,  as  well  separate  as  joint,  is  requisite ; 
since,  though  all  the  joint  creditors  concur,  yet  if  any  separate  creditor  of 
^ae  refuse,  the  assignment  is  void,  quoa4  that  one  share,  and  if  by  deed  is, 
as  to  him,  an  act  of  bankruptcy.     8  T.  R.  140.] 

[A  debtor  is  sued  by  his  creditor,  and  pending  the  suit,  executes  an  as- 
■igQinent  of  his  eifects  to  trustees,  for  the  benefit  of  all  his  creditors,  who 
take  possession*  Held,  that  he  was  entitled  so  to  do,  although  the  fact  of 
the  assignment  was  unknown  to,  and  therefore  unacquiesced  in  by  any  of  the 
creditors  at  the  time.  The  act  itself  being  laudable,  [*Jthat  determined  its 
oatare :  and  the  motive  was  immaterial.     3  M.  &  S.  371.] 

[An  assignment  (3  M.  &  S.  371.)  or  a  warrant  of  attorney  to  confess  a 
judgment  given  to  a  trustee  for  an  equal  distribution  of  the  party  V  estate 
amongst  all  his  creditors,  is  valid,  if  bona  fide^  though  the  demand  of  a.  par- 
ticular creditor  who  is  suing  him  may  be  thereby  defeated,  except  for  a  pro- 
portionable part.     4  East,  1.] 

[Replication  to  a  plea  in  bar  to  an  extent  in  aid,  that  defendant  was  trus- 
\^  un4er  a  prior  deed  of  assignment  for  the  general  beneljit  of  all  the  in- 

[*298] 


S86  COVIN. 

solvent^s  creditors ;  that  the  prosecutor  of  the  extent  was  indebted  to  the 
crown  befope  and  at  the  time  of  executing  the  deed ;  that  the  insolvent 
then  carried  on  trade,  and  was  not  then  seised  of  lands*  &c. :  that  the  in- 
solvent  was  then  indebted  to  the  prosecutor,  and  that  the  prosecutor  had 
not  executed  the  assignment ;  held  bad  on  general  demurrer.  3  Price,  6. 
Such  assignment  is  not  fraudulent  against  sudi  a  creditor,  unless  there  has 
been  a  commission  of  bankrupt  sued  out.  Ibid.  Nor  can  such  a  deed  be 
avoided  by  the  effect  of  an  extent ;  as  it  may  by  a  commission  of  bank- 
rupt.    3  Price,  6.] 

[Permitting  the  former  proprietor  to  continue  in  possession,  does  not 
avoid  a  sale  of  goods  made  bona  Jide,  and  in  the  common  course  of  deaiii^. 
S  B.  &  P.  59.  4  Taunt.  823  ;  at  least  where  the  sale  is  notorious  to  the 
neighbourhood,  and  the  permission  is  given  to  accommodate  the  vendor. 

1  M.  &  S.  251.     4  M.  &  S.  248.] 

[If  after  a  sale  of  personal  property  for  valuable  consideration,  the  ven- 
dor remain  in  possession,  and  such  possession  be  inconsistent  with  the  terms 
of  the  contract  of  sale,  the  sale  is  void  as  to  creditors  ;  as,  where  the  sale 
is  absolute.  Secus  where  the  possession  is  consistent  with  the  contract. 
5  T.  R.  420.  7  T.  R.  67.  As  where  the  sale  is  conditional,  and  posses- 
sion is  not  to  be  taken  until  after  a  time,  or  the  happening  of  an  event ;  if 
the  sale  is  by  writing,  any  verbal  agreement  collateral  thereto,  that  posses- 
sion shall  not  be  taken  immediately,  is  of  no  avail,  since  by  law  it  forms  no 
part  of  the  contract.     2  T.  R.  587.] 

[A  bill  of  sale,  though  unaccompanied  with  possession  is  valid  against  a 
creditor  who  was  privy  and  assenting  thereto.     1  Taunt.  381.] 

[Where  on  a  sale  of  property  possession  is  tak^n,  so  far  as  the  nature 
of  the  subject  matter,  the  circumstances  of  the  case,  and  the  relative  situa- 
tion of  the  parties  admit,  the  sale  is  neither  fraudulent  quoad  creditors,  nor 
will  the  property  pass  under  the  vendor's  bankruptcy.     7  T.  R.  67.] 

[A.,  a  farmer,  executes  a  bill  of  sale  on  the  26th  of  September,  of  all  his 
property  absolutely  to  B.,  for  a  debt  of  600/.  B.  puts  his  son  in  possession, 
A.  continuing  to  reside  on  the  premises,  and  to  conduct  the  farm.  On  tlie 
30th  November  the  sheriff  takes  the  stock,  corn,  &c.  in  execution,  at  the 
suit  of  C.  against  A. ;  after  satisfying  the  execution,  enough  remains  to 
cover  the  600/.  due  to  B.  Held,  that  the  jury,  allowing  for  the  fluctua- 
tion of  the  -market,  were  warranted  in  finding  that  the  goods,  at  the  time  of 
executing  the  bill  of  sale,  were  not  worth  more  than  the  600/. ;  and  there- 
fore that  the  bill  of  sale  was  made  bona  fidi^  and  that  A.  was  entitled  to 
recover  to  the  amount  of  600/.  in  an  action   of  trover  against  the  sheriif. 

2  Mars.  427.     7  Taunt.  149.] 

[The  property  and  goods  of  A.  being  in  possession  of  the  sberiff,  under 
a  writ  of  si.  fa.  ;  be  executed  a  .deed  of  assignment  to  B.  for  a  valuable 
[*]consideration,  on  which  the  execution  was  withdrawn.  B.  superintend- 
ed the  management  of  the  property,  but  allowed  A.  to  continue  in  posses- 
sion. The  same  property  was  seised  under  a  subsequent  execution  at  the 
suit  of  C.  Held,  that  such  property  was  protected  by  the  assignment  to 
B.,  although  A.  had  continued  in  the  visible  possession.     1  Moore,  189.] 

[A.  being  indebted' by  settlement  before  marriage,  in  consideration  of  the 
marriage  and  of  10,000/.  his  wife's  portion,  which  was  supposed  to  be  more 
than  the  amount  of  his  debts  at  that  time,  conveys  all  his  real  estate,  and 
likewise  his  household  goods  (his  real  estate  alone  not  being  thought  an  ad- 
equate settlement),  in  trust  for  himself  for  life,  remainder  to  his  wife  for 
life,  remainder  to  his  first  and  other  sons,  in  strict  settlement.     The  lad^ 
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beioga  ward  of  chancery,  the  settlement  was  approved  of  by  the  master,  and 
the  goods  enumerated  in  a  schedule.  A.  after  the  marriage  continued  in  pos* 
session  of  the  goods  ;  after  which  a  creditor,  at  the  time  of  the  settlement, 
having  obtained  judgment,  took  them  in  execujtion*  Held,  that  the  settle- 
ment was  good  against  creditors  ;  but  had  A.  let  the  house  ready  furnished, 
the  creditor  during  A/s  life  would  have  been  entitled  to  a  portion  of  the 
rent,    Cowp.  432.] 

[There  is  a  deed  of  separation  between  husband  and  wife,  whereby  the 
husband  conveys  to  trustees  all  his  debts  and  effects,  the  greater  portion  of 
which  were  brought  to  him  by  the  wife  in  consideration  of  the  sum  of  200/. 
(vhich  bore  but  a  small  proportion  to  their  value),  to  be  paid  to  him  by  one 
of  the  trustees,  in  trust  to  sell,  reimburse  the  trustee  the  sum  advanced,  pay 
the  husband's  debts,  which  the  trustees  should  consider  justly  due,  and  hold 
the  residue  for  the  wife.  Held,  that  the  motives  of  the  transaction  being  6o- 
na  fidt^  the  assignment  was  valid  against  creditors.     8  T.  R.  521  •] 

[A.  deposits  goods  with  B.  for  sale,  and  then  assigns  his  property  to  trus- 
tees for  his  creditors ;  the  trustees,  at  B.'s  request,  pay  the  duties  on  the 
goods,  which  when  sold  do  not  produce  sufficient  to  produce  them.  Held, 
that  the  trustees  are  entitled  to  recover  the  money  advanced  by  them,  to- 
gether with  the  proceeds  of  the  goods,  though  A.  had,  before  the  assignment, 
agreed  that  they  should  go  in  liquidation  of  a  claim  which  B.  had  upon  him* 
1  Mars.  ISO.     5  Taunt.  446.] 

[The  several  trust  deeds  of  the  opera-house  and  goods  therein  held  fraud- 
oleat  and  void,  as  against  creditors  taking  the  goods  in  execution.  5  Taunt. 
212.] 

(B  3.)  And  a  fraudulent  feofiment,  &c. — ^Vide  supra^  (B  9.) 

So,  by  the  st.  50  Ed.  3.  quod  vide  ante,  (B  2.)  a  feoffment  found  to  be  by 
collusion  to  avoid  execution,  shall  be  void. 

And  by  the  st.  13  El.  5.  every  feoffinent,  grant,  conveyance,  &c.  of  lands 
or  tenements,  or  any  profit  or  charge  out  of  them,  as  of  rent,  common,  .&c. 
made  to  defraud  creditors,  or  others,  of  their  just  actions,  suits,  debts,  dama- 
ges, penalties,  forfeitures,  heriots,  mortuaries,  reliefs,  shall  be  void  as  to  all 
persons  who  might  so  be  defrauded,  their  heirs,  successors,  executors,  ad- 
ministrators, or  assigns. 

So,  by  the  st.  27  El.  4.  every  conveyance,  grant,  charge,  estate,  incum- 
hrance,  or  limitation  of  use,  or  out  of  lands  or  tenements,  made  to  defraud 
SBj  who  hath  or  shall  purchase  in  fee  for  lives,  or  years,  the  same  lands,  or 
any  part  of  them,  or  any  rent,  &c.  out  of  them,  shall  as  [*]to  such  purchaser 
for  money  or  other  good  consideration,  and  all  claiming  by,  from,  or  under 
him,  be  void. 

And  every  conveyance,  &c.  with  any  clause  of  revocation,  &c.  shall  be 
'Old  as  to  any,  who  shall  after  purchase  for  money  or  other  good  considera- 
tion, (the  first  conveyance  not  revoked),  and  all  claiming  by,  from,  or  under 
them. 

And  any  party  or  privy  to  such  fraudulent  conveyance,  who  puts  the  same 
^  ure,  as  true  and  made  bona  fide  or  on  good  consideration,  to  the  preju- 
dice of  such  purchaser,  shall  forfeit  one  year's  value  of  such  lands ;  a  moiety 
lo  the  queen,  a  moiety  to  the  party  grieved. 

Provided  not  to  extend  to  any  conveyance,  charge,  &c.  made  on  good 
consideration,  and  boiva  fide. 

And  therefore,  every  feoffment,  &c.  made  to  defraud  creditors,  &c.  shall 
be  void.    Vide  Fraudulent  Gift,  &c.  ante,  (B  2.) 
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So,  every  conteydncc,  &c.  to  defraud  a  purchaser,  is  void  as  to  him,  &c. 
— Who  shall  be  a  purchaser,  vide  in  Chancery,  (4  I  2.) 

So,  if  tenant  for  life,  commits  a  forfeiture,  to  the  intent  that  the  reversioner 
shall  enter ;  a  purchaser  shall  avoid  it,  as  well  as  a  conveyance.  Per  Hale, 
1  Vent.  257. 

Every  voluntary  conveyance  prima  facie  shall  be  fraudulent  as  to  a  pur* 
chaser.  Adm.  1  Sid.  133.  1  Vent.  194.  R.  Ca.  Ch.  100.  317.  Per 
Hale,  2  Lev.  147. 

Though  it  be  for  advancement  of  his  bloody  for  natural  affection,  &c. 

Though  it  be  in  consideration  of  a  marriage  had,  where  there  was  no  pre- 
cedent agreement  for  it.     Ca.  Ch.  99.     Vide  infra.     Vide  post,  (B  4.) 

So,  a  secret  lease,  &c.  shall  be  fraudulent.     6  Co.  72. 

So,  a  conveyance  upon  colour  of  a  good  consideration,  is  fraudulent,  where 
it  is  only  colourable :  as,  if  a  man  assigns  a  lease  to  an  infant  for  payment  of 
debts,  which  are  not  paid.     R.  6  Co.  72. 

If  be  conveys  to  his  daughter,  &c.  for  her  provision  in  marriage,  and  she 
does  not  marry.     R.  1  Sid.  133. 

Or,  conveys  to  trustees  to  the  use  of  himself  for  life,  with  power  to  make 
a  mortgage,  and  then  in  trust  to  sell  for  payment  of  his  debts.  R.  2  Ver. 
510. 

If  tenant  in  tail  conveys  to  trustees  by  fine  upon  trust  to  pay  debts,  with 
power  to  make  leases  with  rent  or  without  rent,  for  any  time,  and  after- 
wards continues  in  possession ;  for  the  power  of  leasing,  and  the  continu- 
ance in  possession,  are  marks  of  fraud.     R.  2  Lev.  147« 

So,  if  there  was  an  agreement  before  marriage  to  make  a  settlement,  and 
he  after  marriage  makes  a  settlement  for  other  purposes.     R.  2  Lev.  147. 

If  the  agreement  was  only  for  a  jointure  to  the  wife,  and  the  settlement 
goes  to  the  issue  of  the  marriage,  it  will  be  fraudulent  for  so  much.  1  Ver« 
286,  6. 

If  the  agreement  was  upon  the  marriage  of  B.  his  son,  and  after  a  limita- 
tion to  B.  for  hfe,  he  limits  in  remainder  to  another  son ;  the  remainder  will 
be  fraudulent  as  to  a  purchaser.     R.  Lane,  22. 

[But  if  A.  seised  in  fee  has  a  mother  who  has  annuity  issuing  out  of  the 
whole  lands,  and  two  brothers  B.  and  C,  and  the  mother  previous  to  A.^s 
marriage  consents  to  part  with  her  security  on  the  whole  lands,  and  to  take 
it  on  part  of  the  lands,  and  A.  and  mother  join  in  fine,  and  [^Jthen  in  con- 
sideration of  said  grant  and  release,  and  of  marriage  and  portion,  conveys  to 
trustees  to  pay  annuity  out  of  part,  then  the  whole  lands  to  the  use  of  A. 
for  life,  remainder  to  preserve,-  &c.  remainder  to  first  and  other  sons,  re- 
mainder to  B.  andC.  successively  in  tail-male,  remainder  to  the  daughters  of 
A.,  remainder  to  A.  in  fee ;  the  mother's  consent  to  change  her  security  is  a 
p;ood  consideration  for  A.  to  make  this  settlement  on  B.  and  C.  M«  8  G« 
3.     2  Wils.  356.] 

So,  a  conveyance  with  a  clause  of  revocation  will  be  fraudulent  as  to  a 
purchaser,  though  the  power  of  revocation  be  future,  viz.  after  the  death  of 
B.,  &c.  and  the  statute  speaks  only  of  a  present  power.  R.  3  Co.  82.  b. 
Mo.  618.     Bridg.  23. 

So,  if  the  power  of  revocation  is  to  be  exercised  with  the  assent  of  an- 
other.    3  Co.  82.  b.     Bridg.  23. 

Or,  to  be  executed  by  another. 

So,  if  the  power  be  reserved  by  the  recovcrer,  and  not  by  him  to  whose 
use  the  recovenr  was.     R«  Mo.  616. 
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So,  a  coavcyance,  with  a  power  of  revocation,  will  be  fraudulent,  though 
made  in  consideration  of  marriage,  &c.     Lane,  22. 

So,  it  will  be  void  as  to  the  conusee  of  a  statute,  or  any  who  has  a  charge 
out  of  or  upon  the  land,  as  well  as  to  a  purchaser,  ot  grantee,  &c.  of  the 
land  itself.     R..Bridg.  22. 

So,  if  a  conveyance  be  with  a  clause  of  revocation,  and  afterwards  the 
power  be  extinguished  by  fine,  feoffment,  &c.  to  the  intent  to  defraud  a 
parcbaser;  the  fine,  feoffment,  &c.  shall  be  void  as  to  him,  for  a  convey- 
ance with  a  power  of  revocation  is  in  the  same  degree  as  a  conveyance  by 
fraud.     R.  3  Co.  83.  a.     Mo.  618.  ^ 

If  a  father  makes  a  fraudulent  lease,  &c.  and  the  son  dells  the  estate,  the 
purchaser  shall  avoid  it.     R.  6  Co.  72.  h. 

Though  the  son  did  not  know  of  the  fraudulent  conveyance.  6  Co.  72.  b. 

A  fraudulent  conveyance  shall  be  void  as  to  a  purchaser,  though  he  bad 
notice  of  it  before  his  purchase.     R.  5  Co.  60.  b.     D.  2  Lev.  105. 

(B  4.)  What  shall  not  be  fraudulent. — ^Vide  sUpra,  (B  2.) 

But  a  conveyance  shall  not  be  fraudulent,  if  it  be  made  upon  good  con-- 
sideration,  though  it  was  concealed  or  secretly  iliad^.     R»  2  Cro«  158.  455. 
R.  I  Vent.  194. 

So,  if  it  was  concealed  in  the  time  of  the  civil  war,  for  fear  of  a  seques* 
tratioa.    R.  1  Sid.  134. 

So,  a  lease  made  by  him  who  has  a  power  of  revocation  shall  not  be 
fraudulent,  though  there  be  no  consideration,  except  the  rent  reserved.  R. 
2Cro.  181. 

So,  a  conveyance  upon  a  good  consideration  is  not  fraudulent,  though  it 
was  not  for  money  :  as,  if  it  be  upon  consideration  of  a  marriage  to  be  had. 
[Vide  Cowp.  705.  708.] 

So,  if  it  be  made  afler  marriage,  in  pursuance  of  articles,  &e.  before  mar- 
riage.   R.  2  Cro.  158.  455.     R.  1  Vent.  194.     Vide  ante,  (B3.) 

Or,  in  pursuance  of  an  agreement  by  parol  before  tnarriage.  2  Cro.  158. 
io5.    2  Vent.  194. 

Though  it  be  provided  that  it  shall  be  void  upon  settlement  of  another 
joJQturc  on  his  wife,  and  so  in  some  sort  is  determinable  at  his  pleasure^  R. 
2  Cro.  455. 

[*10r,  if  it  be  with  a  clause  of  revocation,  with  the  consent  of  four  trus- 
tees for  the  wife ;  for  the  settlement  being  upon  good  consideration,  and  not 
determinable  at  his  pleasure,  or  of  any  in  trust  for  him,  is  good.  R.  2 
Jon.  94.  /  *    .    . 

So,  if  husband  and  wife  join  in  the  alienation  of  land,  limited  to  them  and 
the  heirs  of  their  bodies  by  marriage  settlement,  and  the  same  day  the  hus* 
band  settles  lands  of  greater  value  to  the  same  uses  ;  the  second  settlement 
is  not  fraudulent  as  to  a  purchaser  of  the  same  land,  though  it  does  not  ap" 
pear  to  be  pursuant  to  the  marriage  agreement ;  for  it  shall  be  intended  the 
wife  would  not  otherwise  have  joined  in  the  alienation  of  her  jointure.  R. 
2  Lev.  71. 

So,  if  the  husband,  upon  such  alienation,  undertakes  to  give  to  the  wife  at 
his  death  400/.  and  afterwards  gives  an  obligation  to  such  intent.  R.  2 
Lev.  148. 

So,  a  settlement  upon  marriage,  with  a  proviso  to  charge  land  with  2,000/. 
i^  Dot  void  as  to  a  purchaser,  though  it  was  voluntary  as  to  such  proviso. 
R.  1  Lev.  151. 

So,  if  a  conveyance,  in  its  commencement  voluntary  or  covinous,  becomes 
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afterwards  settled  upon  a  good  consideration,  it  shall  not  t>e  avoided  as 
fraudulent  by  a  subsequent  purchaser :  as,  if  a  man  conveys  to  his  daughter, 
as  a  provision  for  her  when  she  shall  marry,  and  upon  prospect  of  this  set- 
tlement she  marries,  and  then  the  father  sells  for  a  valuable  consideration  \ 
the  purchaser  shall  not  avoid  the  settlement  upon  the  daughter.  R.  1  Sid. 
133,  4. 

So,  if  a  man  makes  a  covinous  settlement  upon  his  son,  who  sells  for  a 
Taluable  consideration,  and  afterwards  the  father  sells  ta  another  for  money, 
bis  purchaser  shall  not  avoid  the  settlement  by  the  son.     R.  1   Sid.  134. 

So,  if  a  voluntary  lease  be  af^signed  for  a  valuable  consideration,  the  pur- 
chaser of  the  inheritance  after  the  assignment  shall  not  avoid  it.  R.  3  Lev. 
388.     Skin.  423. 

So,  a  voluntary  settlement  by  a  father,  shall  not  be  avoided  by  a  purchaser 
from  the  son.     1  Ver.  46. 

So,  if  the  consideration  extends  only  to  an  estate-tail ;  a  remainder  after- 
wards, though  without  good  consideration,  is  not  fraudulent ;  for  a  remain- 
der after  an  estate  which  may  be  perpetual,  shall  not  be  supposed  made  for 
defrauding  creditors.     R.  2  Lev.  105. 

So,  a  settlement  after  marriage,  in  consideration  of  the  wife^s  joining  in 
the  alienation  of  her  jointure,  shall  not  be  fraudulent  as  to  the  issue,  though 
the  husband  might  have  barred  them  without  his  wife.     R.  2  Lev.  71. 

So,  a  voluntary  conveyance  shall  not  be  taken  to  be  fraudulent,  as  to  a 
purchaser  upon  a  consideration  of  nature,  or  blood,  &c.  for  the  words  in  the 
St.  27  El.  for  money  or  other  good  consideration,  are  tantamount  to  the 
Words,  or  other  valuable  consideration.     R.  3  Co.  83. 

And  therefore,  if  a  man  for.  advancement  of  his  heirs  male  to  be  begotten 
upon  the  body  of  his  wife,  covenants  to  levy  a  fine  to  the  use  of  himself  for 
Ble,  and  afterwards  to  his  eldest  issue  male  upon  the  body,  &c.  and  after- 
wards, to  defeat  that  covenant,  makes  a  fraudulent  lease,  and  then  levies 
the  fine  ;  though  the  eldest  issue  be  a  purchaser  bonajidt^  he  shall  not  avoid 
tlie  lease.     R.  3  Co.  83.  b.     Cro.  El.  444. 

[*]Or,  covenants  to  stand  seised  to  the  use  of  his  son,  nephew,  &c.  R. 
Mo.  602. 

So,  if  a  man  makes  a  settlement  after  marriage  upon  his  wife  for  her  join- 
ture, without  a  precedent  agreement,  the  wife  shall  not  avoid  a  fraudulent 
conveyance  made  before.     R.  Cro.  El.  445. 

So,  if  a  lease  be  made  bona  fUSie^  but  without  a  fine  given,  or  rent  reserv- 
ed, the  lessee  shall  not  avoid  a  fraudulent  conveyance  made  before.  R.  3 
Co.  83.  a. 

So,  if  a  man,  by  imposition  of  the  vendee,  sells  to  him  at  an  undervalue, 
he  shall  not  avoid  a  voluntary  settlement  made  by  the  vendor  before  by  ad- 
vice of  friends :  for  the  statute  does  not  extend  to  a  purchaser  by  indirect 
means.     3  Co.  83.  b.     Cro.  El.  445. 

So,  if  a  purchaser  upon  consideration  of  nature  or  blood,  afterwards  sells 
upon  a  valuable  consideration,  the  vendee  shall  not  avoid  a  voluntary  set- 
tlement made  prior  to  the  settlement  on  his  vendor.  R.  Mo.  602.  R. 
Ray.  25. 

Vide  Fraud,  in  title  Chancert,  (3  F  1,  2.-3  M  1,  &c.— 3  N  1.— 4  D  3. — 

4H  4.— 4L  1.— 4  0  2.) 
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UPON  THE  Case  for  a  Conspiracy,  (C  2,  &c.)- — ^Action  upon  the 
Case  for  a  Deceipt,  (F  2,  3.) — Action  upon  the  Case  for  DAfa- 
lATioN,  (G  1,  &c.) — Action  upon  the  Case  for  »  DistuRBANcs, 
(B  I.) — Action  upon  the  Case  for  Negligence,  (B  1. — C  2. — Ac* 
TiON  upon  the  Case  for  a  Nusance,  (E  1.) — Action  upon  the  Cass 
UPON  Trover,  (G  1,  &c.y — ^Amendment,  (L.  1,  2.) — ^Annuity,  (E). 
—Appeal,  (G  6.) — Attorney,  (B  21.) — ^Audita  Querela,  (E  6.) 
—Charters,  (B  2.) — Courts,  (P  9.) — Droit,  (C  4.)— Pleader, 
(Cl,  &c.)— (F  6,  7.  12.— M  1.— S  24.  43.— Y  3.— 2  L  1.— 2 
SI6.— 2V  2.-2  W  7,  &€.)— (2  X  2.-2  Y  2.— 2  Z  1.— 3  A  5.— 
3  E  2.-3  F  2.-3  1  3.-3  K  10.— 3  M  3.-3  N  3.-3  O  2.— and  other 
places  iu  the  same  title. — Prohibition  (I.) — Quare  Impeoit,  (B  3«)«^ 
Voucher,  (E). 

nCOUNTERFEITING. 

Vide  Forgery. 

Counterfeiting  the  great  or  privy  seal.     Vide  JusTiciSy  (K  6.) 

■  MONEY.     Vide  Justices,  (K  7.) 

COUNTERMAND. 

Countermand  op  a  will.     Vide  Devise,  (F  1 ,  2.  ) 

■  OF  AN  authority.     Vidc  Attorney,  (B  9,  &c.-^  8,  tc.) 

COUNTERPLEAt 

Vide  Voucher,  (B  1,2.) 

COUNTY. 

(A)  COUNTY.  I 

i 

(B)  SHERIFF. 

I 

(B  1.)  How  constituted,  p.  805. 

(B  2.)  For  what  time.  p.  S06.  ^ 

(B  8.)  How  discharged,  p.  806. 


29S  COUNTY. 

(C)  COUNTY  COURT, 

(C  1.)  The  style,  &c.    The  sheriff's  court,  p.  307. 
(C  2.)  Who  shall  be  judge  there,  p.  307. 
(C  8.)  When  it  shaU  be  held.  p.  307. 
(C  4.)  At  what  place,  p.  808. 

(C  5.)  The  jurisdiction  of  the  county  court.    By  justice 

jes.  p.  308. 

(G  6.)  By  appeal,  p.  308. 

(C  7.)  By  replevin,  p.  308. 

(C  8.)  By  plaint,  p.  309. 

(G  9.)  Process  mesne,  p.  310. 

(G  10.)  Judicial,  p.  311. 

(G  11.)  Trial,  p.  811. 

(G  12.)  Plaint  p.  311. 

(G  13.)  Execution,  p.  311, 

[(D)   RATE.   p.  31 K] 

[*]  (A)  COUNTY. 

The  kingdom  was  divided  into  counties  before  the  time  of  king  Alfred, 
Co.E.  168.  a.     2  Inst.  71. 

But  others  aver,  that  the  division  of  the  kipgdom  into  counties,  and  of  the 
county  into  hupdreds,  and  of  the  hundred  into  tithings,  was  originally  made 
by  king  Alfred, 

The  county,  by  the  Saxons,  was  called  the  shire,  from  schiram,  pariiri. 
Co.  L.  168.  a. 

The  king  by  his  patent  may  ips^ke  a  county,  or  erect  any  part  of  a  county 
into  a  county  by  itself.     Poph.  17. 

So,  in  the  erection  of  a  town  into  a  county  he  may  reserve  a  privilege, 
&c.  which  the  county  out  of  which  it  is  taken  had  there  before :  as,  to  hold 
courts,  assizes,  gaol-delivery  there.     R.  Poph.  17.     1  And.  292. 

The  courts  of  Westminster  judicially  take  notice  of  every  county.  2 
Sal.  266. 

As  to  county  palatine,  vide  Franchises,  (D  1,  &c.)— ^Abatement,  (D  2.) 

As  to  Wales,  vide  Wales,  (A  3.) 

(P)  SHERIFF. 
(B  1.)  How  constituted; 

The  earl  had  antiently  the  government  pf  the  county.  Co.  L.  168.  a. 
]^av.  60.  a. 

And  now  the  sheriff  is  the  prii^cipal  officer  there  under  the  king^  Co.  L. 
169.  a. 

Who  was  an  officer  before  the  Conquest.     3  Co.  Pref.  2.  b. 

Ai^tiently  the  sheriff  was  chosen,  as  the  coroner  is,  by  the  county.  2  Inst* 
1 74.  ^58f    By  Art.  sup.  Chart.  28  Ed.  1 .  8. 

By  the  st.  pf  Line.  9  Ed.  2.  sheriffs  shall  be  assigned  by  the  chancelh)r» 
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treasurer,  barons  of  the  exchequer,  and  justices  ;  or,  in  the  absence  of  the 
chancellor,  by  the  treasurer,  barons,  and  justices. 

By  the  st.  14  Ed.  3.  7.  by  the  chancellor,  treasurer,  chief  baron,  and  two 
chief  justices  yearly,  the  morrow  after  All  Souls,  at  the  exchequer.  (Vide 
rt.  12  R.  2.  2.) 

And  the  king  ought  regularly  to  name  one  of  the  three  persons  presented 
to  him  according  to  the  statute.  Certified  by  the  two  chief  justices,  with 
the  agreement  of  the  other  justices.     34  H.  6.     2  Inst.  559. 

But  it  is  not  of  necessity  that  the  king  appoint  one  of  the  three  presented 
to  him.     Semb.  2  Inst.  559.  > 

So,  the  day  foi  nominating  sheriffs  may  be  adjourned  by  the  king  to  a 
lime  after  the  morrow  of  All  Souls.     Cro.  Car.  1 3.    R.  Cro.  Car.  595. 

So,  the  king  may  appoint  without  such  assembly.     R.  Dy.  215.  b. 

The  king  by  letters  patent  constitutes  him  whom  he  will  have  to  be  sher- 
iff.   Cromp.  Off.  of  Sheriff,  1 83. 

Aad  other  letters  patent  are  directed  to  all  archbishops,  bishops,  dukes, 
earls,  barons,  knights,  and  others  within  the  county,  to  be  aiding  and  attend- 
ing upon  the  sheriff.  Ibid. 

But  by  the  st.  3  G.  1 .  1 5.  if  a  sheriff  die  before  his  year  ends,  or  be  su- 
perseded, bis  under-sheriff  shall  continue  in  his  office,  and  execute  the  same 
io  all  tilings  in  the  name  of  the  sheriff  deceased,  and  shall  be  answerable  for 
the  same  in  all  respects,  &c. 

[*](B2.)  For  what  time. 

Antiently,  a  sheriff  might  be  constituted  for  hfe,  for  years,  or  in  fee. 

Bat  by  the  st.  14  Ed.  3.  7.  28  Ed.  3.  7.  42  Ed.  3.  9.  no  sheriff  shall 
continue  in  his  office  above  one  year. 

Aod  by  the  st.  23  H.  6.  8.  (which  confirms  the  former  statutes),  if  any 
sheriff,  under-sheriff,  &c.  occupy  his  office  contrary  to  the  effect  of  the  said 
statutes  (except  under-sheriffs  and  other  officers  in  London,  and  sheriffs  in 
coaoties  that  have  an  estate  of  inheritance  or  freehold  in  their  office^,  he 
shall  forfeit  200/.  yearly,  as  long  as  he  so  occupies  ;  and  a  pardon  of  such 
offence  or  forfeiture  shall  be  void. 

And  all  patents  of  the  said  office  for  years,  lor  life,  in  fee,  or  tail,  shall  be 
Toid. 

And  therefore,  the  commission  to  the  sheriff  says,  commisimua  A.  com. 
no5/r.,  &c.  custodiend.  qiiamdiu  nobis  placuerit.     Crompt.  Off.  of  Sheriff. 

Yet  by  the  st.  12  Ed.  4.  1.  &  17  Ed.  4.  6.  a  sheriff  may  execute  and  re- 
tom  wnts,  and  do  any  thing  belonging  to  his  office,  during  Michaelmas  and 
Hilary  terms,  unless  he  be  duly  discharged,  without  incurring  the  penalty  of 
the  said  st.  23  H.  6.  8. 

(B  3.)  How  discharged. 

After  a  new  sheriff  is  appointed,  a  writ  shall  be  directed  to  the  old  sheriff, 
commanding  him  quod  comitai.  una  cum  roiulis^  brevibus^  memorandis^  ^  om- 
niiitt,  aliis  ad  officium  vie.  com.  prctd.  spectan.  per  indentur.  int.  te  ^pra- 
fat.  W.  conjiciend.  liberet.     Cromp.   Off.  of  Sheriff,  1 83.  b.  Dy.  355.  a. 

And  after  such  writ  delivered  to  the  old  sheriff,  his  authority  ceases. 

So,  if  it  be  dehrered  to  the  under-sheriff  in  the  county-court.  Per 
two  J.  Dy.  355.  a.     Dub.  Cromp.  Off.  of  Sheriff,  183.  b. 

And  if  the  under-sheriff,  after  the  delivery  of  the  discharge  to  his  sheriff, 
does  execution,  though  he  did  not  know  it,  it  shall  be  void.  Per  two  J.  Dy. 
355.  a.  iQ  mare. 
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After  the  writ  to  the  sheriff  for  his  discharge,  be  ought  to  deliver  to  the 
new  sheriff,  hy  indenture  with  a  schedule,  all  writs  and  rolls  in  his  custody, 
and  all  prisoners  by  their  names,  and  the  causes  for  which  they  were  com- 
mitted to  him.     Cromp.  Off.  of  Sher.  183.  b. 

[Assignment  of  prisoners  by  under-sheriff  to  the  succeeding  high-sheriff  is 
good  without  indenture.     Barnes,  367.] 

And  if  he  does  not  mention  any  execution  in  the  schedule,  or  give  notice 
of  it  to  the  new  sheriff  by  parol,  when  he  delivers  a  prisoner  to  him  for  an* 
other  cause,  and  the  prisoner  afterwards  escapes  ;  an  action  lies  for  the  es- 
cape against  the  old  sheriff.     R.  Mo.  688,  9.     2  Leo.  54. 

So,  a  writ  of  supersedeas,  though  it  be  not  returnable.  R.  1  Mod.  322. 
a  Mod.  217. 

And  an  action  upon  the  case  lies  against  him,  if  he  does  not  deliver  it. 
R.  ]  Mod.  222. 

But  an  execution  by  the  sheriff  before  notice  of  his  discharge,  though  a 
■ew  sheriff  be  appointed,  shall  be  lawful.  R.  Dy.  355.  a.  in  marg.  R.  Cro. 
EL  440.     R.  Mo.  364.  1 86. 

So,  the  holding  of  a  county  court.     Cro.  El.  12. 

[*]So,  if  a  barony,  or  other  dignity,  descends  to  the  sheriff,  he  is  not  dis- 
charged ;  but  he  continues  sheriff  during  the  will  of  the  king.  R.  Cro. 
El.  12. 

Though  the  dignity  descends  in  the  time  of  parliament,  so  that  he  ought 
to  attend  parlia  nent  as  a  peer.     Cro.  El.  1 2. 

As  to  the  oath,  duty,  and  office  of  a  sheriff,  vide  Viscount. 

(C)  COUNTY  COURT. 
(C  1.)  The  Style,  &c.    The  Sheriff's  Court. 

The  sheriff  has  two  courts  within  his  county ;  the  tourn,  formerly  the  folk- 
mote,  for  criminal  causes,  (de  quo  vide  Leet,  (A) ;)  and  the  sciremote,  or 
county  court.     2  Inst.  69.     Dav.  60.  a. 

The  style  of  the  county  court  is,  Essex  ss.  curia  prima  comit.  A.  B.  vie. 
com.  prced.  lent,  apud  D,  &c.     4  Inst.  266. 

And  therefore,  the  county  court  is  the  court  of  the  sheriff.     R.  4  Co.  33. 

A  writ  of  justices,  &c.  is  directed  to  the  sheriff;  for  it  is  his  court.  6  Co. 
ll.b. 

And  therefore,  the  sheriff  alone  may  name  the  county  clerk ;  for  it  is  ib* 
cident  to  his  office.     R.  4  Co.  33. 

And  if  the  king  by  patent  constitutes  a  county  clerk  before  the  sheriff 
himself  has  bis  patent;  yet  the  grant  of  the  king  shall  be  void.  R,  4  Co. 
33.  Mitton. 

(C  2.)  Who  shall  be  judge  there. 

The  county  court  is  a  court-baron  and  not  a  court  of  record,  in  which  Che 
suitorsare  judges,  and  not  the  sheriff.  R«  6  Co.  ll.b.  Per  Coke  and 
Litt.     Catesby  cont.     6  Ed.  4.  3.  b. 

Though  the  plea  be  there  by  justices,  iic.     6  Co.  ll.b. 

Or,  in  admeasurement  of  dower,  replevin,  &c.     Per  Litt.  7  Ed.  4.  23.  a. 

In  these  cases,  the  sheriff  or  his  bailiffs  are  only  ministers.     6  Ed.  4.  3.  b. 

And  therefore,  upon  a  judgment  in  the  county  court,  a  writ  of  false  judg- 
ment lies,  and  not  error.  6  Uo.  ll.b. 

Though  the  judgment  be  given  there  upon  a  justiciesl   R.  2  Leo.  34.  2 1 0, 
21.H.  6.  34. 
£♦307] 


County  Court.  296 

But  in  re-disseisin  the  sheriff  is  judge,  and  the  proceedings  are  of  record^ 
upon  which  error  lies.     6  Co.  1 1.  b.     Vide  Assise,  (F  1,  &c.) 

So,  if  a  plea  be  there  by  justicies,  the  sheriff  ought  to  be  there  in  person, 
and  cannot  make  a  deputy  :  for  if  h6  does,  the  proceedings  will  be  coram  non 
judice^  and  void*     R*  2  Leo.  34.  2  J  0. 

Yet  if  the  court  is  alleged  to  be  held  before  the  sheriff,  it  seems  to  be  well. 
21  H.  6.  34. 

So,  in  the  toum  the  sheriff  is  judge.     6  Co.  IS.  a. 

(C  3.)  When  it  shall  be  held. 

By  st.  M.  Ch.  9  H.  3.  35.  nullus  comitat.  teneatur  nisi  dt  mense  in  mensem^ 
^  vhi  major  terminus  ^sse  soUbatj  major  fiet :  which  was  an  affirmance  of  the 
common  law.     2  Inst.  70. 

[*] And  bj  the  St.  2  &  3  Ed.  6.  S5.  no  county  court  shall  be  deferred 
loiter  than  from  month  to  month,  and  so  be  kept  every  month. 

And  the  computation  shall  be  by  lunar  months.  2  Inst.  71.  Vide  Ann  (B.) 

[All  county  courts  held  for  the  county  of  York,  or  any  other  county 
courts  that  used  to  be  held  on  Monday,  shall  be  called  and  begun  on  Wed« 
ne8day,aiid  not  otherwise.     7  &  8  W.  3.  c.  25.  s.  9.] 

(C  4.)  At  what  place. 

A  county  court  may  be  held  at  any  place  within  the  county,  if  it  be  not 
appointed  by  statute  in  a  place  certain. 

[The  county  court  for  Sussex  shall  be  kept  alternately  at  Chichester  and 
Lewes.     19  H.  7.  c.  24.1 

[The  county  court  of  Northumberland  shall  be  kept  only  in  the  town  ot 
castle  of  Alnwick.     2  &  3  Ed.  6.  c.  25.  s.  3.] 

(C  5.)  The  jurisdiction  of  the  county  court. — ^By  justicies. 

The  county  court  may  hold  plea  by  justicies  of  any  value  above  40;.,  fov 
it  is  in  the  nature  of  a  commission.     2  Inst.  312.     4  Inst.  266. 

Though  the  value  be  1000/.     21  H.  6.  34. 

As  in  debt,  detinue,  trespass,  and  other  personal  actions.  4  Inst.  266. 
r.  N.  B.  85.  F. 

Though  the  trespass  be  vi  et  armis.     2  Inst.  312. 

In  annuity.     4  Inst.  266. 

Dower,  unde  nihil  habet,  and  qttarentina  habend* 

So,  in  divers  real  actions  the  ^erilf  may  hold  plea  by  justicies ;  as,  in  ad- 
■ieaaurement  of  dower,  or  pasture.     4  Inst.  266.     2  Inst.  312. 

In  a  writ  of  mense  of  customs  and  services.     4  Inst.  ^66. 

In  a  quod permittatj  nusance,  &c.     4  Inst.  266.     Vide   Quod  ptrmittaty 

In  rationab.  divisis,  and  curia  claudtnda.     4  Inst.  266. 

In  secin  ad  molendintmi*     Ibid. 

In  right  patent,  or  right  of  ward. 

In  nativo  habendo.     2  Inst.  312. 

In  piegiis  acquietandis. 

So,  in  debt  for  tithes.     Dub.  1  Lev.  253. 

(C  6.)  By  appeal. 

So,  the  county  court  shall  hold  plea  in  an  appeal  of  robbery,  rape,  or  oth- 
er felony.    Vide  Appeal,  (F). 
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(C  7.)  By  replevin. 

So,  the  county  court  may  hold  plea  by  writ  of  replevin  of  any  value  ;  for 
the  writ  is  in  nature  of  a  commission*.  2  Inst.  312.  Vide  Pleader,  (3 
K.  l,&c.) 

So,  in  an  homine  replegiando* 

So,  a  writ  of  re-caption  may  be  sued  in  the  county  court  before  the  sheriff 
and  coroners. 

Vide  post,  (C  8.) 

[*](C  8.)  By  plaint.  . 

So,  the  county  court  holds  plea  by  plaint  in  debt,  detinue,  or  other  per- 
sonal action,  (not  being  vi  et  armis^)  under  the  value  of  40^.     2  Inst.    312. 
'  4  Inst.  266. 

So,  if  the  debt  was  originally  above  405.,  if  the  plaintiff  by  his  declaration 
acknowledges  the  receipt  of  so  much  as  reduces  the  debt  under  40^. 

So,  it  may  hold  plea  by  plaint  of  trespass,  if  it  be  not  vi  et  armis :  as,  of 
a  battery.     2  Inst.  312. 

So,  by  the  st.  of  Marlb.  52  H.  3.  21.  the  county  court  may  hold  plea  by 
plaint  in  replevin,  though  the  cattle  are  of  the  value  of  20/.  2  Inst.  139. 
312.     Vide  Pleader,  (3  K  2.) 

But  the  county  court  cannot  hold  plea  by  plaint,  in  debt,  detinue,  or  other 
personal  action,  of  the  value  of  40^.  or  above  ;  (or  pladta  de  debitis  autca- 
tallis  qu(B  summam  40s*  attingunt  aut  excedunt  sine  brevi  domini  regis  placi- 
lari  nofi  dehenU  2  Inst.  312.  4  Inst.  266.  Vide  Copyhold,  (R  14.}— 
Courts,  (B  3.) 

And  it  ought  to  appear  in  the  declaration  to  be  under  40^.  for  if  he 
counts  to  more,  though  the  verdict  finds  less,  he  shall  not  have  judgment. 
2  Inst.  312.  ;  or  if  he  has  judgment,  it  shall  be  reversed.     R.  2  Mod.  206. 

Neither  can  he  divide  a  debt,  and  by  several  plaints  demand  under  40^. 
in  each.     2  Inst.  312. 

Nor  can  he  join  several  debts  in  the  same  plaint,  if  they  all  amount  to 
405.  though  each  severally  be  under  that  value.     R.  1  Vent.  65.  73. 

Nor  can  he  acknowledge  satisfaction  of  part,  falsely,  to  reduce  the  debt 
under  40s.     R.  Pal.  564. 

[An  action  cannot  be  brought  in  the  county  court,  even  for  a  less  sum 
than  405.,  unless  both  the  defendant  reside,  and  the  cause  of  action  arise 
within  the  county,  i.  e.  within  the  jurisdiction  of  the  court.  C.  P.  E.  32 
Geo.  3.  2  H.  Bl.  29.  B.  R.  H.  35  Geo.  3.  6  T.  R.  175.  C.  P.  T.  37. 
Geo.  3.     1  Bos.  &  Pull.   Rep.  75.     B.  R.  E.  39  Geo.  3.     8  T.  R.   235.] 

[And  where  those  circumstances  do  not  concur,  the  action  must  be 
brought  ID  a  superior  court.     Ibid.] 

So,  the  county  court  cannot  hold  plea  vi  et  armis  ;  for  then  a  fine  is  due 
to  the  king,  which  cannot  be  assessed  in  a  court  not  of  record  ;  and  there- 
fore, it  shall  not  hold  plea  by  plaint  and  trespass  vi  et  armis.  2  Inst.  311. 
4  Inst.  266. 

Nor,  of  wounds  and  mayhem.     2  Inst.  312. 

Nor,  for  deceit  or  maintenance. 

Or,  forging  of  a  false  deed. 

So,  it  shall  not  hold  plea  in  account  against  any,  as  receiver,  though  it  be 
under  409.  for  the  sheriff  cannot  assign  auditors,  who  are  judges  of  record. 
U  inst.  380. 
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Nor,  for  debt  upon  a  record  or  specialty. 

So,  it  cannot  hold  plea,  by  plaint,  concerning  freehold. 

Nor,  in  dower."    2  Lev.  123. 

And  therefore?  if  a  man  in  a  plaint  in  replevin,  justifies,  avows,  or  [*]makea 
conusance  as  in  the  freehold  of  B.,  the  jurisdiction  of  the  county  court  is 
ousted.     3  Lev.  1 96.  204. 

So,  it  cannot  hold  plea  of  charters  for  land  of  freehold  or  inheritance* 
2  Inst.  311. 

Or,  ill  an  homine  replegiando,  where  any  one  is  committed  for  the  death 
of  a  man,  by  command  of  the  king,  or  of  the  justices,  or  for  the  forest.  2 
Inst.  1 86,  7. 

If  the  county  court  holds  plea  where  it  has  go  jurisdiction,  the  proceeding 
h  coram  nonjudice^  and  void,  and  trespass  lies  against  any,  who  act  under 
the  process  of  the  court.     3  Lev.  203. 

And,  if  freehold,  or  other  plea,  which  ousts  the  jurisdiction,  be  pleaded^ 
a]]  (he  subsequent  proceedings  are  void.     R.  3  Lev.  204.. 

And  a  supersedes  may  be  granted  to  such  process.  F.  N.  B.  239. 
D.H. 

Every  rc:3iant  within  the  county  ought  to  do  suit  at  the  county  court. 

And  for  default  of  appearance  when  summoned,  he  shall  be  amerced. 

So,  he  may  have  land  by  the  tenure  of  doing  suit  at  the  county  court. 

^SiDce  an  action  cannot  be  brought  in  the  county  court,  unless  the  cause 
ti  action  arise,  and  the  defendant  resides,  within  the  county  ;  though  the 
debt  be  less  than  AOs*  and  the  defendant  reside  within  the  county  of  X.,  if 
the  cause- of  action  did  no(  arise  within  that  county  (as  if  it  arise  on  the  high 
seas,)  the  plaintiff  may  sue  in  a  superior  court.     1  B.  &  P.  223.] 

[Trespass  vi  et  armis  cannot  be  brought  in  the  county  court.  3  T. 
R.  37.] 

[A  consequential  injury  done  to  the  plaintiflF's  house  by  the  defendant's 
court,  is  cognisable  by  the  county  court.     2  N.  R.  84.] 

[As  to  the  county  court  of  Middlesex,  see,  in  relation  to  the  subject  mat- 
ter of  its  jurisdiction,  14  East,  301.  I  B.  &P.  29.5  over  personal  repreaen: 
tatires,  Dougl.  246.  263.] 

Vide  Dismes,  (M  5.) 

(C  9.)  Process. — Mestte- 

ProcGss  in  the  county  court  shall  be  by  summons,  attachnnent  and  distress, 
infinite  in  all  personal  actions  by  plaint  or  justices,  except  in  trespass. 

In  trespass,  it  shall  be  by  attachment  and  distress  infinite. 

And  the  sheriff  may  by  his  precept  award  summons  of  the  defendant  by 
bis  goods,  returnable  in  two  or  three  days  at  his  discretion.     4  Inst. 

And  the  summons  may  issue  two  or  three  days  before  the  court.     Ibid. 

And  shall  be  directed  to  a  bailiff.     Ibid. 

And  (lie  sheriif  shall  make  the  precept  in  his  own  name,  though  the  suit- 
.      «rs  are  judges.     R.  3  Lev.  203.- 

^         And  it  shall  be  to  the  sheriif 's  bailiffs,  not  to  special  bailiffs.     Semb.  Lut. 
1413. 

If  the  defendant  does  not  appear  upon  summons,  an  atiachment  shall  go 
agaiDst  him  (and  in  trespass  it  is  the  first  process,)  directed  to  a  bMiS  quod^ 
pon^per  vad.  ^  salv.  pleg»,  &c.  Vide  Process,  (D  6.) 

Upon  which  the  bailitf  attaches  him  by  pledges,  or  his  goods. 

Or,  it  is  sufficient  that  he  warns  him  to  appear,  if  he  be  returned  warned. 
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[*]The  bailiff  sball  keep  the  goods  attached  till  the  next  court,  and  if 
the  defendant  then  makes  default,  they  are  forfeited.  Vide  Process,  (D  €,  7.) 

If  the  defendant  does  not  appear  upon  the  attachment,  a  distringas  shall 
go,  by  which  the  bailiff  shall  distrain  the  goods  of  the  defendant,  and  keep 
them  till  he  appears ;  and  if  he  makes  default,  they  are  forfeited.  Vide 
Process,  (D  6.  ?•) 

And  so  distringas  in  infinitum  till  the  defendant  appears. 

But  a  capias  does  not  lie  in  the  county  court. 

(C  10.)  Judicial. 

After  judgment,  process  for  damages  and  costs  shall  be  made  by  levari 
facias. 

But,  a  levari  facias  out  of  the  county  court  ought  to  be  de  bonis  <Jr  catal- 
lis  only,  and  not  de  terris  ^  catallis.     Semb.  Lut.  1413. 

And  th«  goods  taken  shall  not  be  sold  without  a  custom  alleged  far  it. 
Semb.  Lut.  1413. 

Vide  Copyhold,  (R  18.) 

(Cll.)  Trial. 

If  a  suit  be  in  the  county  court' by  justices,  the  trial  shall  be  by  a  jury. 

So,  by  prescription,  it  may  be  in  a  suit  by  plaint. 

But,  without  a  prescription  for  it,  in  a  suit  by  plaint,  the  trial  shall,  be  by 
wager  of  law,  or  examination  of  witnesses.  • 

[Statute  23  G.  2.  c.  33.  empowers  county  cl^rk,  and  sttitors  in  county 
court  of  Middlesex,  to  determine  any  plaint  under  40jy.  in  a  summary  way, 
and  regulates  the  time  of  holding,  and  other  methods  of  proceeding.] 

(C  12.)  Plaint. 

Every  plaint  ought  to  be  entered  in  writing  stdente  curia. 
And  the  plamtiff  must  be  present  in  person,  or  by  attorney. 
And  shall  find  pledges.     Vide  Pleader,  (3  K  5.) 

'       (C  13.)  Execution. 

.^^T^J"""^^"?^"*'  T^'^'u^l  '•'H'  ^^  ^^"^'  ^"^  ^^^  da'^ages  and  costs  levi- 
ed (if  the  custom  allows  it)  by  a  levari  facias.     Vide  ante?  (C  10.) 

Jlti  •  f  ?r'  riot  Mo^^  levari  facias,  it  shall  be  only  by  rfiWnVi^o., 

a?e  sttisfied'  ^         distrained  as  a  pledge  till  the  costs  and  damages 

If  the  sheriff  delays  execution,  a  writ  de  executione  judicii  may  be  direct- 
ed  to  him  out  of  chancery  to  do  execution.  /     «  u  c 

And  thereupon  an  alias  and  pluries,  and  attachment  against  the  sheriff. 

[(D)  RATE.] 

[The  privilege  of  raising  a  county  rate  is  incident  to  every  county,  and 
therefore  to  a  town  corporate  erected  into  a  county ;  and  though  tte  ex- 
pences  to  which  such  rate  is  applicable  may  hitherto  have  beenA^frayed 
by  the  corporation,  yet  as  nonuser  cannot  destroy  the  privilege,  it  may  be 
exercised  now  de  novo,  in  exoneration  of  the  corporate  body.     6  T.  R. 

♦v  Sr.llf^'  ^'  ^'  ^'  ^'i^  h'  y^^^^^  P'^^^*  ^^"ses  of  correction  for  the  coua- 
ty  under  _the  management  of  justices  at  quarter  sessions,  and  requires  them 
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to  be  filled  up  and  furnished,  except  such  houses'of  correction  as  have  been 
erected  or  maintained  by  any  particular  founders,  A  building  given  by  a 
corporation  for  this  purpose,  and  hitherto  maintained  by  them,  r*]is  not 
within  the  exception  ;  therefore  a  county  rate  may  be  levied  to  maintain  it, 
ineiODeration  of  the  corporate  body.     6  T.  R,  228.] 

[It  is  not  a  rule,  that  large  and  comprehensive  words  in  the  enacting 
clause  of  a  statute  are  to  be  restrained  by  the  preamble.  Frequently,  al- 
though a  particular  mischief  is  recited  in  the  preamble,  yet  the  legislative 
provisions  extend  far  beyond  it.  Therefore  a  magistrate  may,  under  the 
stBt«  3  Jac.  I.e.  10.  (and  27  G.  2.  c.  3.)  direct  the  expences  of  conveying 
a  deserter,  committed  by  him  to  gaol,  to  be  paid  by  the  treasurer  of 
thecouoty.  The  preamble  of  that  statute  speaks  only  of  <-  felons  and 
other  malefactors,  and  offenders  punishable  by  imprisonment  in  the  county 
gaol,'^  which  does  not  apply  to  aeserters  ;  but  the  enacting  clause  is  that 
'^  e?ery  person  that  shall  be  committed,''  &c.     3  M.  &  S.  62.1 

[The  necessity  of  making  a  rate,  or  the  application  thereof  to  its  proper 
purpose,  cannot  be  inquired  into  in  a  collateral  proceeding,  where  the  mag- 
istrates have  the  power  of  making  it.     1 1  East,  168.] 

[A  town  corporate  with  a  separate  commission  of  the  peace,  is  a  franchise 
within  the  stat.  13  Geo.  2.  c.  18.,  though  not  a  county  in  itself.  11  East^ 
168.  J 

FoKEiON  oouNTT.     Vide  JuBTioEB,  (Y  14.)— Pleadfr,  (S  9.  11.— 3  M  3.) 

Ih  WHA.T  COUNTY  AN  ACTION  SHALL  BE  SUED.     Vidc  AoTION,  (N  1,  &C.) Ac- 

TioK  upoir  THE  Case  toe  a  Conspiraot,  (C  2)— Action  vpon  T^E  Case  fob 
A  Dbceipt,  (F  2) — Appeal  (E). 

CouHTT  CLERK.    Vide  ante,  (C  1 .) 

Coroner  in  a  county.     Vide  OfficbRi  (G  2,  &c.) 

Knights  of  the  shire.    Vide  Parliament,  (D  5. 11.) 

Posse  comitatus.     Vide  Viscount,  (C  2.) 
Vide  Admiralty,  (F  2.)— Dismes,     (E  4.)— Justices  of    Peaoe,  (B  67.)— 
Lest,  (O  3.)-*London,  CH). 
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The  court  of  chancery.     Vide  Chancery. 

The  courts  of  Scotland.  Vide  Scotland,  (D  10,  &»c.) 

The  court  of  Parliament.    Vide  PARMAKfcNT. 

The  courts  of  county  palatine.     Vide  Franchises,  (D  1,  &c.  9.) 

The  courts  of  the  oinque  ports.     Vide  Franchises,  (E  2.) 

The  court  of  ancient  demesne.    Vide  Ancient  Demesne,  (G  1,  &c.) 

The  court-baron.     Vide  Copyhold,  (R  1,  &c.) 

The  county  court.     Vide  County,  (C  I,  (fee.)— Dismes,  (M  5.) 

The  customary-court.     Vide  Cofyhold,  (R  2,  &c.) 

The  courts  in  a  forest.     Vide  Chase,  (R  1,  2.) 

The  hundred-court.     Vide  Hundred,  (B)— Dismes,  (M  5.) 

The  lord  op  a  manor's  court.     Vide  Copyhold,  (P  1 .) 

The  courts  in  the  plantations.     Vide  Navigation,  (G  2.) 

[•IThegourt  op  pye-powders.     Vide  Market,  (G  1,  2.) 
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The  court  of  commissioners  of  sewers.   Vide  Sewers,  (D). 
The  court  of  the  tourn,  or  leet.     Vide  Leet. 

(A)  ALL  JUDICATURE  JIEMAINS  IN  THE  KING'S  COURTS,  p, 

315. 

(B)  THE  KING'S  BENCH. 

(B  1.)  The  extent  of  its  jurisdiction,  p.  316. 

(B  2.)  When  B.  R.  has  not  jurisdiction. — Of  commOH 

pleas,  p.  318. 
(B  3.)  If  the  ds^mages  be  not  alleged  at  40^.  p.  S18. 
(B  4.)  Oflacers  of  B.  R.— The  judges,  &c.  p.  319. 
» 

(C)  THE  COMMON  BENCH. 

(C  1.)  The  jurisdiction,  p.  319. 

(C  2.)  Ofl&cers  of  C.  B.— The  judges,  p.  319. 

(C  3.)  Custos  brevium,  and  chirographer-  p.  320, 

(C  4.)  Prothonotary.  p.  320. 

(C  5.)  Exigenter.  p.  320. 

(©)  THE  COURT  OF  EXCHEQUER,  p.  320. 

(D  2.)  The  court  of  pleas,  p.  320. 
(D  3.)  The  court  of  accounts,  p.  328, 
(D  4.)  The  court  of  receipt,  p.  32^. 
(D  5.)  The  exchequer  chamber. — ^For  causes  of  diffieul* 
ty.  p.  323, 

(D6.)  For  errors,  p.  324. 
(D  7.)  For  causes,hi  equity,  p.  325. 
(D  8.)  The  officers  of  the  exchequer. — The  lord  treas- 
urer, p.  326. 
(D  9.)  The  chancellor,  p.  326. 


(D  10. 
(Dll. 
(D  12. 
(D13. 
(D  14. 
(Dl$. 


The  barons,  p.  326. 

The  chamberlains,  p.  326.  i 

Remembrancers,  p.  327.  ] 

Glerk  of  the  pipe.  p.  327.  ^ 

The  auditors,  &c.  p.  328. 

Foreign  opposer,  fee.  p.  328, 


[(»  b.)  INFEillOR  AND  NISI  PRIUS  COURTS.]  p.  329, 
(E)    THE  COURT  OF  CHIVALRY. 

(E  1.)  Who  are  ^e  judges,  p.  331, 
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(E  2.)  What  jurisdiction  it  has.  p.  331. 

(E  3.)  What  officers  belong  to  the  court. — ^The  heralds, 
p.  332. 

(F)  THE  COURT  OF  THE  MARSHALSEA.  p.  333. 

(G)  THE  COURT  OF  GREEN  CLOTH,  p.  334. 

[*](H)   THE   COURT    OF    THE    STEWARD  OF    THE    KING'S 
HOUSEHOLD,    p.  335. 

(I)  THE  PORTMOTE  COURT,  p.  335. 

(K)  THE  COURT  OF  STAR-CHAMBER,  p.  335. 

(L)  THE  COURT  OF  STANARIES. 

(L  i.)  In  what  cases  it  has  jurisdiction,  p.  330'. 

(L  2.)  In  what  not.  p.  336. 

(L  3.)  How  Uie  proceeding  shall  be.  p.  337. 

(M)  THE  COURTS  OF  THE  UNIVERSITIES,  p.  337. 
(N 1.)  THE  ECCLESIASTICAL  COURTS,  p.  338. 

(N  2.)  The  prerogative  court,  p.  338. 

(N  3.)  The  arches,  p.  338. 

(N  4.)  The  audience,  p.  339. 

(N  5.)  The  court  of  faculties,  p.  339. 

(N  tf.)  The  consistory-court,  p.  340. 

(N  7.)  The  manner  of  proceeding,  p.  340. 

(N  8.)  Censures  and  appeals,  p.  340. 

(N  9.)  The  court  of  the  archdeacon,  p.  346. 

(0)  THE  COURTS  OF  LONDON. 

m 

(O  1.)  The  hustings,  p.  340. 

(O  2.)  If  there  be  a  foreign  vouchee,  p.  341. 

(0  3.)  The  mayor's  court,  p.  341. 

(O  4.)  The  sheriff's  courts,  p.  341. 

(O  5.)  The  court  of  equity  in  London,  p.  343, 

(O  6.)  The  ward-mote.  p.  342, 

(O  7.)  Folk-mote.  p.  342. 

(O  8.)  The  tower-court,  p.  342. 

(O  9.)  The  court  of  requests,  p.  342, 
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(P)  COURTS  IN  OTHER  CITIES,  BOROUGHS,  &c. 

(P  1,)  Grant  tenere  placita.  p.  345, 

(P  2.)  Conusance  of  pleas,  p.  345. 

(P  3.)  When  it  shall  not  be  allowed,  p.  346. 

When  and  how  demanded,  p.  347. 
(P  4.)  Incidents  to  courts,  p.  348. 
(P  6.)  Jurisdiction. — In  actions  real.  p.  349. 
(P  6.)  Actions  personal,  p.  349. 
(P  7.)  The  plaint,  p.  350. 
(P  8.)  The  process,  p.  350. 
[♦]CP  9.)  The  declaration,  p.  350. 
(P  10.)  Plea.  p.  352. 
(P  11.)  Continuance,  p.  352. 
(P  12.)  Inquest,  p.  362. 
(P  13.)  Judgment,  p.  353. 
(P  14.)  Writ  of  inquiry,  p.  353. 
(P  15.)  The  remedy,  if  out  of  the  jurisdiction,  p,  354. 
(P  16.)  Misdemeanor  in  the  judge  or  oflSicers.  p.  355. 

(Q)  THE  COURSE  OF  THE  COURT,  p.  357. 

(A)  ALL  JUDICATURE  REMAINS  IN  THE  KING'S  COURTS,  &c. 

The  king  has  distributed  all  bis  power  of  judicature  to  divers  courts.  4 
Inst.  70.         . 

And,  therefore,  the  king  himself  cannot  administer  justice  except  bj  his 
justices.     4  Inst.  71 .     R.  1  !2  Co.  G4. 

And  if  any  one  renders  himself  to  the  judgment  of  the  king,  it  is  of  no  ef- 
fect, if  he  does  not  render  himself  to  the  king's  court.     4  Inst.  71. 

If  the  king  himself  sits  in  B.  R.  justice  shall  be  administered  bj  the  judges. 
4  Inst.  73.     12  Co.  64. 

ISuperior. — A  superior  court  will  decide  questions  not  within  its  jurisdic- 
tion, which  come  incidentally  before  it.     1  T.  R.  509.     3  T.  R.  343.] 

[And  to  the  proceedings  of  one  invested  with  judicial  authority,  credit  must 
be  given,  unless  he  exceeds  his  jurisdiction  ;  a  principle  which  is  not  confin- 
ed to  courts  of  record.     2  T.  K.  357.] 

[But  a  party  who  institutes  a  proceeding  in  a  court  of  justice,  is  not  there* 
by  estopped  from  afterwards  questioning  their  jurisdiction  touching  that  suit* 
4  M.  &  S.  120.] 

[Its  jurisdiction  cannot  be  ousted  under  an  act  of  parliament,  unless  bjr 
express  words,  or  by  necessary  implication.  4  T.  R.  109. — Of  which  latter 
case,  the  stat.  25  Geo.  2.  c.  51.  furnishes  an  instance ;  which  directs,  that 
all  penalties  of  50/.  created  by  it,  shall  be  sued  for  in  the  courts  at  West- 
minster, and  that  it  may  be  lawful  for  a  magistrate  to  convict  for  penalties 
under  50/.  with  a  power  to  mitigate  them  :  these  penalties  can  only  be  re- 
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covered  before  a  magistrate,  since  otherwise  the  power  of  mitigation  could 
notbeexercised.     3  T.  R.  442. 

[And  for  a  demand  under  409.  not  cognizable  by  an  inferior  jurisdiction, 
the  coanty  court  for  instance,  the  plaintiff  may  sue  in  the  superior  courts.  6 
T.  R.  575.] 

[And  it  is  no  objection  to  a  suit  in  the  superior  courts  that  the  demand  is 
uDder  405.  unless  it  appears  that  there  is  an  inferior  court  who  could  take 
cognizance  of  the  cause.     8  T.  R.  235.] 

Of  record. — The  power  of  fine  and  imprisonment  for  a  contempt,  is  in- 
cidiBnt  to  every  court  of  record.     8  T.  R.  314.] 

[Proceedings. — It  is  a  general  rule  that  nothing  which  depends  on  the 
froceedings  of  a  court,  can  be  proved  by  parol  testimony.  Therefore,  in 
case  of  capture  and  recapture,  neither  the  salvage  nor  the  expences  incurred 
in  ascertaining  the  amount  thereof  (see  43  Geo.  3.  c.  160.  [*]s.  40.)  can 
be  otherwise  proved  than  by  producing  the  proceedings  of  the  admiralty 
.  court.    2  N.  R.  228.] 

[Officers. — Experience  in  the  office  is  a  general  criterion  of  fitness  in 
tbose  offices  in  the  courts,  which  reauire  knowledge  of  the  business*  3  Anst. 
624.]  * 

(B)  THE  KING'S  BENCH. 
(B  1.)  The  extent  of  its  jurisdiction. 

The  king^s  bench  is  held  coram  rege.     4  Inst.  71.  73. 

[If  by  the  king's  pardon  security  is  directed  to  bis  given,  quaU  curia  de  ban," 

nostra  dirigeretj  it  is  the  king's  bench.     P.  6  G.  Str.  302.] 

And  antiently  it  was  attendant  upon  the  palace,  or  court  of  the  king.  4 
Inst.  71.  73.     Mad.  539.  543. 

The  justices  of  B.  R.  have  supreme  authority.     4  Inst.  73. 

And,  therefore,  have  properly  jurisdiction  in  all  pleas  of  the  crown  ]  as 
hi^  treason,  felony,  &c.     4  Inst.  71. 

in  all  errors  in  fact,  or  in  law,  upon  judgments  by  any  other  court  of 
record  in  the  kingdom,  except  the  exchequer.  4  Inst.  71.  Vide  Pleader, 
(3B3.) 

Though  the  felony,  &c.  is  committed  within  the  king's  palace,  for  the  st. 
33  H.  8.  12.  does  not  take  away  their  jurisdiction.     R.  2  Jon.  53. 

So,  B.  R.  may  hold  plea,  by  original  out  of  chancery,  in  trespass  vi  et 
armis,     4  Inst.  71. 

So,  in  replevin.     4  Inst.  71.     2  Inst.  23. 

In  rescous,  forcible  entry,  &c.     2  Inst.  23. 

In  trespass,  &c.  vi  et  armis  under  20*.  or  of  whatever  value.  R.  3  Mod. 
27o.     Carlh.  108. 

So,  in  ejectment,  and  all  actions  vi  et  armis.     2  Inst.  23. 

Sa,  in  qiiare  impedit  by  the  king,  though  it  be  not  vi  et  armis.     4  Inst.  71. 

And  in  every  other  action  brought  by  the  king.  2  Inst.  23.  2  Rol.  167. 
1.  5. 

So,  B.  R,  may  hold  plea  by  bill,  in  debt,  detinue,  covenant,  assumpsit, 
account,  and  all  personal  actions  where  the  plaintiiThas  privilege  as  an  offi- 
cer or  clerk  of  the  court.     4  lust.  72. 

^-^r,  where  the  defendant  has  privilege  as  an  officer,  or  clerk  of  the  court 
or  being  i>i  custodia  mareschalli.     4  Inst.  71.     2  Inst.  23. 

J^^cther  the  defendant  be  in  custody  by  commitment,   or  by   latitat,  bill 
^f  Middlesex,  or  other  process.     4  Inst.  72. 
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Though  it  be  in  an  action  upon  a  statute,  valore  mariiagii^  iic*  1  Rol. 
536.  ].  50.  537.  I.  45.     Vide  Action  upon  Statute. 

So,  if  error  be  in  B.  R.  upon  a  judgment  in  C.  B.  in  a  plea  of  abatement, 
and  the  judgment  be  reversed,  B.  R*  may  then  proceed  in  the  original 
cause.     4  Inst.  72.     2  Inst.  23. 

So,  B.  R.  may  hold  plea  in  an  assise  of  novel  disseisin  ;  for  it  is  a  plaint, 
and  not  restrained  by  M.  Ch.  9.  H.  3.  11.  which  enacts  that  common  pleas 
non  sequantur  curiam  nostram.     Ibid. 

In  a  scire  facias  to  repeal  the  king's  patent.  •  4  Inst.  72. 

So,  in  re-disseisin,  &c.  2  Inst.  23. 

So,  B.  R.  has  jurisdiction  to  correct  and  reform  all  errors  and  misdetnea- 
jDors  extrajudicial,  which  tend  to  the  breach  of  the  peace,  or  oppression  of 
the  subject.     4  Inst.  71. 

[*]And  therefore, -if  a  corporation  or  others  disfranchise  or  remove  an 
officer,  &c.  without  cause,  or  wrongfully  refuse  to  execute  a  power  or  au- 
thority intrusted  to  them,  B.  R.  will  grant  a  mandamus.  4  Inst.  71.  Vide 
Franchises,  (F  31,  &c.) — Mandamus  (A — B.) 

If  a  court,  temporal  or  spiritual,  exceeds  its  jurisdiction,  B.  R.  will  grant 
a  prohibition.     4  Inst.  7 1 .     Vide  Prohibition. 

If  any  be  imprisoned  without  just  cause  or  authority,  it  will  grant  an  ha- 
beas corpus.     4  Inst.  71.     Vide  Habeas  Corpus. 

So,  B.  R.  is  superior  to  the  justices  in  eyre.     4  Inst.  73. 

The  justices  of  B.  R.  are  the  sovereign  justices  of  oyer  and  terminer,  gaol- 
detivery,  and  of  the  peace,  &c.  within  the  realm.     4  Inst.  73. 

They  are  the  sovereign  coroners  within  the  realm.     Ibid. 

And  therefore,  if  B.  R.  sits  in  any  county,  the  authority  of  justices  in 
eyre,  or  other  justices  of  oyer  and  terminer,  gaol-delivery,  &c.  in  the  same 
county,  ceases  immediately.     Ibid. 

And  6.  R.  may  do  all  that  the  coroner,  &c.  can  do.     Ibid. 

Yet  if  an  indictment  be  removed  before  special  commissioners  of  oyer 
and  terminer,  they  may  proceed  upon  it,  though  B.  R.  sits  in  the  same 
county.     4  Inst.  73. 

So,  if  an  indictment  be  taken  in  Middlesex  in  the  vacation,  though  B.  R. 
sits  there  the  next  term,  when  B.  R.  is  adjourned,  special  commissioners  of 
oyer  and  terminer  may  proceed  upon  it.     Ibid. 

[By  st.  25  G.  3.  c.  18.  from  May  3, 1785.  when  any  session  of  oyer  and 
terminer,  and  goal-delivery  shall  have  been  begun  to  be  holdenfor  the  county 
of  Middlesex  before  the  cssoign  day  of  any  term,  it  may  be  continued  to  be 
holden,  and  the  business  dnally  concluded,  notwithstanding  tl)e  happening  of 
suchessoign  day,  or  the  sitting  ofB.  R.  at  Westminster,  or  elsewhere  in  the 
county  of  Middlesex.] 

So,  B.  R.  is  so  high,  that  a  record  of  that  court  shall  not  be  removed  rf  it 
be  not  warranted  by  act  of  parliament,  but  only  the  transcript  of  it.  4  Iiist. 
73.     Vide  Pleader,  (3  B  1 3.) 

So,  a  record  removed  into  B.  R.,  shall  not  be  afterwards  remanded.  4 
Inst.  73.     1  Rol.  534.  1.  45.  50. 

[Where  the  proceedings  originate  in  an  inferior  court,  judgment 'must  be 
given  there;  but  where  the  proceedings  are  commenced  in  B.  R.,  and  the 
record  is  sent  down  to  be  tried  below,  the  defendant  is  not  properly  con- 
victed till  the  record  is  returned  into  B.  R.  The  court  of  nisi  prius  is  mere- 
ly an  emanation  from  B.  R.  and  the  proceedings  must  be  returned  into  B« 
R.  before  judgment  can  be  given.  Per  Ld.  Kenyon,  C  J.  B.  R.  E*  30 
Geo.  3.     3  T.  R.  614.J 
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tK  judge  of  B.  R.  has  power  to  grant  warrants  to  be  executed  bj  aU  coii- 
les,  &c«  through  England  ;  and,  on  disobedience  to  it,  attachment  fhall 
issue.     T.  7  G.  2.     B.  R.  H.  42.] 

[But  the  king's  bench  cannot  bail  a  man  committed  lor  a  contempt  of  the 
house  of  commons.     1  Wils.299.] 

[The  K«  B.  has  the  power  of  correcting  the  ju^ment  of  the  sessions,  un- 
der 9  Geo.  1.  c.  7.  8.  8.,  on  the  question  whether  reasonable  notice  of  appeal 
bsbeen  given.     10  East.  404.] 

[And  ma^  send  down  a  record  by  mittimus  to  the  county  palatine  of  Ches- 
ter to  be  tned  therein.  7  T.  R.  735.,  over-ruling  1  T.  R.  363.,  as  to  this 
point.] 

[So,  the  chief  justice  of  the  K.  B.  has  the  power  of  granting  his  warrant 
[*Jto  bring  up  an  apprentice  who  has  enlisted  in  the  sea  service,  which  be 
wi  I  exercise  on  application  by  the  master.     7  T.  R.  745.] 

(B  2.)  Wben  B.  R.  has  not  jurisdiction. — Of  common  pleas. 

But  by  the  st.  M.  Ch.  9  H.  3.  11.  all  common  pleas  are  restrained  to  C. 
B.    2  Inst.  22.     4  Inst.  71.    1  Rol.  536.  1.  35. 

As,  fuare  impedit^  and  quare  incwnbravit.     1  Rol.  563.  1.  40* 

So,  all  real  actions. 

Soj  if  a  qvare  imptdxt  be  removed  by  errorinto  B.  R.  and  judgment  affirm- 
ed; a  quart  incumbravit  does  not  lie  in  B.  R«  for  it  is  a  new  original.  1 
RoL  537. 1.  40. 

So,  an  action  of  debt  upon  a  statute. 

So,  an  action  upon  the  statute  of  Winton,  against  the  hundred,  does  not 
lie  by  original  in  B.  R.  for  it  is  a  common  plea.  Semb*  2  Rol.  536. 1.  45. 
Vide  Action  upon  Statute,  (E  1.) 

[Semble,  that  the  court  of  K.  B.  have  no  jurisdiction  to  mitigate  a  fine 
imposed  by  an  inferior  court  of  record.     8  T.  R.  615.] 

[And  where  a  submission  to  arbitration  in  a  cause  in  the  court  of  excheq- 
uer, is  made  a  rule  of  the  court  of  K.  B.,  and  by  the  award  the  costs  are  to 
be  taxed  by  the  master  of  the  former  court,  that  court  has  no  jurisdiction  te 
direct  a  review  of  the  taxation.     1  Anst.  273.J 

(B  3.)  If  the  damages  be  not  alleged  at  40^4 

So,  By  the  st.  Gloc.  8.  a  writ  of  trespass  a  man  shall  not  have  before  the 
justices,  if  he  does  not  affirm  the  goods  taken  away  to  be  oftbe  value  of  44«. 
at  the  least.     Vide  County,  (C  8.) 

And  therefore,  generally,  debt,  detinue,  covenant,  &c.  which  does  not 
amount  to  405.  does  not  lie  in  a  superior  court.  2  Inst.  311.  [4  T.  R* 
495.  499.] 

But  this  does  not  extend,  where  the  debt  or  damages  are  alleged  at  40<. 
tbou^  the  verdict  finds  a  less  sum.     2  Inst.  312.  R.  19  H.  6.  8.  b. 

Nor,  to  trespass  vi  et  armisy  or  other  action,  in  which  an  inferior  court 
has  not  jurisdiction. 

Nor,  to  an  action  for  costs,  &c.  given  by  a  subsequent  statute,  though 
they  are  under  40s.     C.  Cro.  £1.  96. 

[If  the  cause  of  action  appears  on  the  face  of  the  declaration,  to  be  only 
30f.  the  court  will  stay  proceeding?  ;  but  not  on  affidavit,  that  the  debt  is 
such,  if  plaintiff  demands  more.     M.  5  G.  3.     3  B.  M.  1592.  Barnes,  497.] 

[If  it  appears  to  the  court,  though  not  on  the  record,  that  the  cause  of  ac- 
tion does  not  amount  to  40;.  they  will  on  BU>tioB  stay  the  proceedings  before 
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trial.     C.  P.  E.  11  Geo.  3.     2  Bl.  754-     B.  R.  M.  32  Geo.  3;     4  T.  R* 

493.] 

[So,  upon  AD  affidavit  made  by  the  defendant,  and  not  contradicted  by  the 
plaintiff,  that  the  debt  did  not  amount  to  40*.  the  court  stayed  proceedings. 
B.  R.  M.     33  Geo.  3.  5  T.  R.  64.] 

[Debt  for  20*.  per  ann.  rent,  damages  100*.  is  within  the  jurisdiction. 
Barnes,  497.] 

[♦](B  4.)  Officers  of  B.  R.— The  judges,  &c. 

*f  he  chief  justice  of  B.  R.  was  antiently  constituted  by  patent ;  but  25  Ed. 
1.  and  from  thenceforth,  he  was  constituted  by  writ.  4  Inst.  74.  5.  Vide 
post,  (C  2.) 

The  other  justices  there  are  all  made  by  patent.     4  Inst.  75. 

And  none  but  the  chief  justice  can  be  made  a  justice,  unless  by  patent,  or 
commission.     Ibid. 

None  can  be  a  judge,  if  he  be  not  before  a  serjeant  at  law.     Ibid. 

A  grant  of  chief  justice  cannot  be  made  to  two.     Hob.  1 53. 

A  judge  of  B.  R.  was  antiently,  and  oflater  times  constituted  duran/e6ene- 
fdacito.  4  Inst.  75.  (By  the  st.  12  &  13  W.  3.  2.  Quamdiuse  bene  gesse* 
rinU     [Vide  Justices,  (C  2.)] 

[Judges  commissions  not  dependant  upon  the  life  of  the  king.  1  G.  3. 
c.  23.] 

[Sergeants  at  law  may  be  appointed  in  vacation,  previous  to  becoming  judg« 
es.     39  G.  3.  c.  11 3.] 

A  judge  of  B.  R.  may  be  discharged  by  writ.     Ibid. 

The  coroner,  or  clerk  of  the  crown,  shall  be  granted  by  the  chief  justice 
ofB.  R. 
,^  So,  the  chief  clerk  of  the  office  ad  irroiuland.  placita  in  B.  R.     Skin.  354. 

(C)  THE  COMMON  BENCH. 
(G  1.)  The  jurisdiction. 

s 

The  C.  B.  seems  to  have  been  severed  from  the  curia  regis j  7  R.  1.  or 
tempore  Joh.  and  the  severance  was  established  by  M.  Ch.  1 7.  Job*  &  9  H. 
3.  Mad.  539,  &c. 

And  after  the  st.  M.  Cb.  9  H.  3.  11.  all  common  pleas,  were  determined 
ittC.  B.     2  Inst  21.     4  Inst.  99. 

And  therefore  all  real  actions  shall  be  there  determined.     4  Inst.  99. 

All  fines  and  common  recoveries  shall  be  there  levied,  and  suffered.     Ibid. 

So,  every  action  by  original,  real,  personal,  and  mixt,  may  be  sued  there. 
Ibid. 

So  where  the  plaintiffbr  defendant  has  privilege,  as  an  officer,  minister  or 
clerk  of  C.  B.,  the  action  shall  be  there  by  bill,  without  an  original.     Ibid. 

So,  C.B.  may  award  a  prohibition  to  a  temporal  or  spiritual  court,  which 
exceeds  its  jurisdiction,  without  original,  or  plea  depending  before  them.  4 
Inst.  99,  100.     R.  12  Co.  109.     Vide  Prohibition. 

So,  it  may  award  an  fiabeas  corpus,  if  any  be  imprisoned  without  cause. 
Vide  Habeas  Corpus. 

So,  C.  B.  has  jurisdiction  for  the  punishment  of  their  own  officers  and 
ministers.     4  Inst.  100.     [Vide  Habeas  Corpu8.(A).J 
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(C  2.)  Officers  of  C.  B.—The  judges. 

The  judges  of  C.  B.  are  all  made  by  patent.     4  Inst.  100.     Vide  ante, 
(B4.) 
The  king  himself  cannot  be  chief  justice  there. 

[*](C  8.)  Custos  brevium,  and  chirographer. 

The  chief  clerk  of  C.  B«  is  the  custaa  brtviunij  who  is  appointed  by  tj^ 
king's  patent.     Dj.  1 76.  a. 
So,  is  the  chirographer. 

(C  4.)  Prothonotary. 

There  are  three  prothonotaries  in  C.  B. 

The  chief  justice  grants  the  office  of  chief  prothonotary,  and  may  reToki^ 
it,  if  he  be  insufficient,  without  the  other  justices.     Dy.  150.  b. 

(C  6.)  Exigenter. 

So,  the  office  of  exigenter  is,  by  prescription,  to  be  appointed  by  the 
chief  justice  ;  and  a  grant  of  the  office  by  the  king,  though  during  a  vacap^ 
Qf  of  the  office  of  chief  justice,  will  be  void.     R.  Dy.  175« 

(D  1.)  THE  COURT  OF  EXCHEQUER, 

The  court  of  exchequer  is  an  original  court,  time  whereof,  &^,  held 
without  commission  as  well  as  B.  R.  and  C.  B.     4  Inst,  103. 

Itb^n  since  the  Conquest.     Mad.  131. 

In  the  exchequer  are  seven  courts:  1.  The  court  of  pleas*  2.  Of  ac- 
counts. 3.  Of  receipt.  4.  The  court  of  exchequer  chamber  for  matters  of 
hw  adjourned  propter  difficuUatem*  5.  For  error  in  the  court  of  exchequer* 
6.  For  errors  in  B.  R.  by  the  st.  27  El.  8.  *  7,  For  causes  in  equity.  4 
Inst.  119.  * 

(D2.)  The  court  of  Pleas. 

The  court  of  pleas  is  held  coram  baronibus  in  scaceario^  4  Inst.  109^ 
TideDett,  (G14.) 

And  has  jurisdiction  of  all  causes  ^hich  concern  the  king's  profit.  4 
Inst,  113. 

As,  of  debts  or  duties  due  to  the  kingf  4  Inst.  103*  110^  U2.  2  Inst^ 
551. 

So,  in  matters  which  relate  to  tenures  of  the  king  in  capite^  or  as  of  an 
honour,  or  manor,  &c.     4  Inst.  1 1 0. 

So,  in  matters  which  concern  the  lands,  rents,  franchises,  hereditaments, 
goods,  ^nd  chattels  of  the  king.     4  Inst.  1 1 2<r     2  Inst.  551. 

Bj  the  St.  33  H.  8.  39.  the  court  of  exchequer,  &c.  shall  have  full  author- 
ity to  hear  and  determine  all  debts,  detinues,  trespasses,  accounts,  wastes,  de- 
ceits, negligences,  defaults,  contempts,  complaints,  fiots,  suits,  forfeitures, 
offences,  &c.  which  shall  grow,  &c.  upon  any  matter,  &c.  assigned,  commit- 
ted, &c.  to  the  several  orders  of  the  same  court,  &c.  or  which  may  concern 
the  same,  where  the  king  shall  be  only  party. 

And  all  estates  for  years  between  party  and  party  concerning  the  premises. 

And  all  estates,  rights,  titles,  and  interests,  as  well  of  inheritance  as  freer 
hold,  &c. 

Sq  the  court  of  pleas  in  the  exchequer  has  jurisdictioin,  when  the  plaintiff 
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or  defendant  has  privilege  as  an  officer  or  minister  of  the  court.    4  Intt.  113. 
2  Inst.  551.     PI.  Com.  208.  a. 

So,  if  the  defendant  be  a  prisoner  to  the  court  of  exchequer,  he  shall  be 
privileged  tp  be  sued  there  in  all  personal  actions.     2  Inst.  551. 

r*]So,  an  accountant,  or  other  who  has  a  title  to  privil^e  there.  2  Inst. 
551.     PI.  Com.  208.  a. 

So,  a  servant  to  an  officer  there  ;  as,  to  the  treasurer,  &c.     Sav.  10. 

So,  if  the  plaintiff  be  debtor  to  the  king,  he  may  sue  in  the  exchequer 
against  any,  for  a  debt  or  duty  to  him,  upon  a  suggestion.  Qim  mtmtf,  &c. 
2  Inst.  551.     4  Inst.  111,112.     PI.  Com.  208.  a. 

So,  the  king^s  farmer  for  tithes,  parcel  of  the  possessions  leased  to  bim  ; 
though  the  right  of  the  tithes  be  in  debate.     I  Rol.  538.  1.  40.     Hard.  1 77. 

So,  a  suit  between  a  parson  and  vicar  for  tithes,  where  the  Iqng  is  patron, 
ought  to  be  in  the  exchequer.     R.  1  Rol.  538. 1.  45. 

So,  a  prohibition  to  a  libel  in  the  spiritual  court  for  tithes  of  a  copyholder 
of  the  king^s  manor.     R.  1  Rol.  539. 1.  10. 

So,  trespass,  &c.  against  him  who  distrains  for  an  amerciament,  &c.  iii 
the  king^s  manor.     R.  1  Rol.  539. 1.  15. 

Ejectment  by  him  who  claims  title  by  an  extent  in  aid.  R.  Hard.  193«  176. 

Or,  by  him  who  has  privilege.     Sav.  10.  12. 

ISvery  action  which  concerns  the  king^s  revenue  immediately.    R.  Hard. 
193.     4  Inst.  112, 
'  And  if  begun  in  another  court,  it  may  be  removed.     Hard.  176. 

[The  court  will  remove  an  action  brought  in  another  court  for  the  seiz- 
ure of  a  ship,  though  no  information  is  filed  here ;  but  after  information 
tried  here,  and  verdict  for  defendant,  the  court  will  not  remove  an  actioii 
brought  in  another  for  the  seizure.     Sc.  H.  1718.     Bunb.  34.] 

[The  court  will  remove  trover  brought  against  an  officer  for  goods  seized 
pmd  condemned,  and  also  a  great  coat,  saddle,  &c.  on  affirmation  that  they 
were  not  seized,  i^nd  only  thrown  in  for  a  colour.     M.  1 731.     Bunb.  309.] 

[But  the  court  will  not  remove  an  action  brought  in  B.  R.  for  taking  ropes 
^nd  cordage,  against  an  officer  who  had  seized  two  cables,  one  of  which  only 
was  foreign  (and  actually  condemned  in  this  court).     AT.  1731.  Bunb.  306.  j 

So,  &ls6  imprisonment  or  other  action  against  an  under-sheriff  may  be  in 
the  excheauer,  though  the  sheriff  be  the  officer  of  the  court ;  for  it  takes  no- 
tice also  of  the  under-sheriff.     I(.  1  Rol.  539.  1.  30. 

So,  if  a  man  having  privilege  in  the  exchequer,  begins  a  suit  there,  and 
afterward^  sues  the  si^me  defendant,  for  the  san^e  cause,  in  B.  R.,  it  shall  be 
a  contempt.     Semb.  S%v.  1 4. 

iSo,  the  plaintiff  in  any  case  may  sue  for  tithes,  &c.  in  the  exchequer,  when 
he  pays  tenths  and  annates  to  the  king.     R.  cont.  3  Leo.  258. 

iSo,  he  may  have  debt  there  upon  the  stat.  2  &  3  Ed.  6.  13.  for  not  setting 
out  his  tithes.     Sav.  131. 

But  after  the  st.  of  M.  Ch.  9  IJ.  3.  11.  explained  by  the  st.  art.  sup. 
Char.  28  Ed.  1.  4.  common  pleas  (except  in  case  of  privilege)  shall  not  bq 
sued  in  the  exchequer.  2  Inst.  23.  551.  4  Inst.  113.  1  Rol.  538.  h  50.' 
639. 1.  5.     Mad,  141. 145.  544.  594.     PI.  Com.  208. 

And  an  accountant  shall  not  have  privilege  to  be  sued  theret,  if  he  has  not 
^ntered  into  his  account.     4  Inst.'  1 12. 

So,  a  collector  of  tithes  shall  not.     Ibid. 

So,  the  king's  debtor  shall  not  have  the  privilege  of  the  exchequer,  if  be 
be  before  sued  elsewhere.     4  Inst.  112.     Dy.  328. 
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[*]0r,  if  his  debt  be  dischaiiged.  R.  Sav.  1 5.  But  Seinb.  coot.  Sar.  33. 
R.  Sav,  51 « 

So,  if  a  suit  be  elsewhere,  upon  a  collateral  matter,  which  does  not  di- 
rectlj  concern  the  king^s  revenue,  it  shall  not  be  stayed  upon  pretence  of 
privilege  in  the  exchequer ;  as,  if  jfalse  imprisonment  be  in  B.  R.  for  an  im- 
prisonment for  a  fine  imposed  by  commissioners  of  excise.     R.  Hard.  193. 

So,  a  defendant  sued  Uiere  by  information  upon  a  penal  statute,  shall  not 
liave  privil^e  to  sue  there,  if  he  be  not  convicted,  or  does  not  confess  the 
infomiatioo.     Sav.  53* 

So,  an  officer,  who  becomes  party  by  covin  in  order  to  obtain  privilege^ 
ihail  be  disaUowed.     Sav.  1 2. 

So,  an  executor  has  no  privilege  to  sue  there,  if  he  only  alleges  that  the 
defeodant  does  not  pay,  f tio  mtnta,  &c.  he  is  able  to  pay  his  debt  to  the 
king;  for  he  cannot  pay  it  with  his  testator's  money.     Sav.  39. 

So,  an  information  by  a  common  informer  does  not  lie  in  the  exchequer 
upon  a  penal  statute,  which  gives  remedy  only  before  justices  of  peace, 
oyer  and  terminer,  assise,  &c.     R.  Sav.  6. 

Otherwise  by  the  attorney-general.     Sav.  134. 

Semb.  that  it  lies  if  no  court  is  directed  by  the  statute.     Hard.  420. 

So,  a  plaintiff  in  a  suit  by  English  bill,  or  in  the  exchequer-chamber,  has 
no  privilege  to  be  sued  in  the  exchequer  only.     Sav.  51. 

So,  a  servant  to  an  officer  in  the  exchequer  shall  not  have  privilege  therei 
if  he  be  not  attendant  upon  his  person  as  a  menial  servant,  or  upon  his  office. 
Bro.  Privilege,  8.  16. 

If  a  suit  he  in  the  exchequer,  where  the  parties  have  no  privilege,  &c.  it 
will  be  coram  nonjudict.     Sav.  36. 

[The  court  of  exchequer  having  jurisdiction  over  all  matters  relating  to 
the  revenue,  can  controul  the  conduct  of  the  commissioners  for  auditing  the 
pablic  accounts.  When  the  interposition  of  this  authority  is  desired  upon 
merely  equitable  grounds,  and  upon  complicated  facts,  the  court  will  not 
proceed  upon  motion  or  petition,  but  only  upon  bill  or  information.  3  Anst. 
743.] 

[Its  peculiar  jurisdiction  takes  place,  1 .  Where  any  matter,  properlr 
cognizable  in  the  exchequer,  is  drawn  into  question  in  another  court.  3. 
Where  the  matter  of  the  suit  touches  the  profit  of  the  king.     1    Anst.  310.] 

[An  acquittal  in  the  exchequer  was  considered  by  lord  Kenyon  to  be  con- 
clusive evidence  of  the  illegality  of  the  seizure.     5  T.  R.  355.] 

^And  a  condemnation  in  the  exchequer  alters  the  property.     3  BIk.  977.] 

^And  is  conclusive  against  all  the  world.     5  T.  K.  1  ]7.| 

[And,  where  proceedings  in  rem  have  been  instituted,  is  conclusive  evi- 
dence in  any  other  court,  as  to  all  the  world,  that  the  goods  were  liable  to 
be  seized.     7  T.  R.  696.] 

(D  3.)  The  court  of  accounts. 

The  barons  of  the  exchequer  are  the  sovereign  auditors  of  the  kingdom^ 
4  Inst.  115. 

This  court  is  held  coram  ihesaurario  ir  baronibus* 

And  may  audit  all  accounts  of  officers,  and  others  accountant  to  the  king. 
4  Inst.  1  ]  3.     Mad.  638. 

Which  may  be  audited  in  court,  or  by  commission  upon  the  st.  6  H.  4.  3. 
4  Inst.  117. 

I  *lAnd  ought  to  be  given  upon  oath.     4  Inst.  113. 
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Divers  officers  ought  to  account  annually ;  as  the  treasurer  of  Ireland^ 
keeper  of  the  wardrobe,  &c.     4  Inst.  11 3,  1 1  ?• 

So,  a  sheriff,  escheator,  aulnager,  comptroller,  &c.    Vide  Viscount,  (G 

J ,  &c.) 

It  is  more  for  the  benefit  of  the  king,  that  the  account  be  taken  by  the 
court  than  by  commission.     4  Inst.  113* 

But  the  treasurer  of  the  king's  chamber  shall  account  only  to  the  king, 
and  not  in  the  exchequer.     Ibid. 

As  to  account  before  auditors  assigned  by  the  court,  or  in  equity,  vide 
Jlccompt,  (E  7,  &c.)— Chancery,  (2  A  1 ,  &c.) 

As  to  account  in  the  exchequer  by  a  sheriff,  vide  Viscount,  (G  1,  &c«) 

(D  4.)  The  court  of  receipt. 

The  court  of  receipt  is  entirely  under  the  treasurer.     Ld.  Som.  Arg.  54. 
The  principal  officers  of  this  court  are,  the  treasurer,  and  chamberlains. 

Sav.  38. 

Under  them  are  the  clerk  of  the  pells,  and  four  tellers,  and  the  auditor 
of  the  receipt.     Vide  post,  (D  14,  15.) 

By  the  st.  8  &  9  W.  3.  28.  a  teller,  on  receipt  in  his  office  of  any  money, 
&c.  shall  without  delay  throw  down  into  the  tally-court  (if  the  officers  be 
there,)  a  bill  or  bills  for  the  money,  but  not  till  the  receipt,  whereby  a  tally 
may  be  struck  for  it. 

And  the  first  clerk  in  the  offices  of  the  auditor  of  the  receipt,  of  the 
elerk  of  the  pells,  and  of  the  four  tellers,  shall  be  sworn  to  performance  of 
dufy. 

The  auditor  of  receipt,  for  fee,  shall  enter  and  inroll  all  patents  and  let- 
ters of  privy  seal  for  issuing  the  king's  treasure,  and  draw  the  orders,  or 
make  the  debentures  for  issuing  it,  and  keep  entries  thereof,  &c.  shall  week- 
ly take  the  teller's  accounts,  and  make  certificates  of  all  receipts,  issues, 
and  remains  J  &c.  and  of  all  monies  imprest,  and  transmit  the  imprest  rolls 
to  the  king's  remembrancer,  &c. 

The  clerk  of  the  pells  shall  inroll  all  such  patents  and  letters  of  privy 
seal,  record  the  teller's  receipts  and  issues,  certify  them  to  the  treasury,  ex- 
amine the  inoprest,  certificates,  and  rolls,  &c. 

[It  is  no  office  of  record,  except  in  matters  relating  to  the  king's  revenue. 
M.  1744,  3Atkyns,  197.] 

(i)  6.)  The  exchequer-chamber.— For  causes  of  difficulty. 

If  the  court  of  B.  R.  or  C.  B.  be  equally  divided,  or  apprehend  great  difi- 
ficulty  in  the  case,  it  may  be  adjourned  into  the  exchequer  chamber,  to  be^ 
argued  by  all  the  justices  of  England.     Co.  L.  71.  b. 

And  this  was  by  the  st.  1 4  Ed.  3.  5.,  for  before  it  was  determined  by  par* 
liament.     Co.  L.  72.  a. 

And  now  by  the  same  statute,  if  the  justices  in  the  exchequer-chamber 
are  equally  divided,  it  shall  be  determined  at  the  next  parliament  by  a  pre- 
late, two  earls,  and  two  barons,  with  the  advice  of  the  lords  chancellor  and 
treasurer,  the  judges,  and  other  of  the  king's  council  as  shall  be  deemed 
convenient.     Co.  Li.  71,  2. 

If  after  adjournment  a  judge  dies,  the  cause  goes  on.     2  Bui.  146,  7. 

If  after  argument,  another  judge  be  made,  he  shall  not  give  his  opinion.  2 
Bui.  147. 

But  it  shall  not  be  adjourned  to  the  exchequer-chamber  upon  motion 
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[Mbefore  aijgument,  and  after  argument  onlj,  if  the  court  be  divided,  or  for 
difficultj  adjourn  it  of  thetnseWes*     R.  2  Bui.  146,  7. 
[The  «xchequer-chamber  cannot  award  a  writ  of  inquiry.     Ld.  R. 

10.  B.] 

(D  6.)  For  errors. 

So,  bj  the  St.  31  Ed.  3*  13.  error  in  the  exchequer  shall  be  examined  in 
the  exchequer-chamber  before  the  chancellor  and  treasurer,  taking  to  them 
justices  and  sages,  whom  they  think  meet,  and  calling  before  them  the  ba- 
rons to  hear  the  causes  of  their  judgment.     Vide  Pleader,  (3  B  4, 5.) 

[After  this  statute,  if  the  court  was  adjourned,  and  at  the  day  of  ad- 
journment, both  the  lord  chancellor  and  the  lord  treasurer  did  not  attend, 
the  writ  of  error  was  discontinued,  and  the  plaintiff  in  error  obliged  to  be- 
gin anew.] 

[To  remedy  this,  it  is  enacted  by  st.  31  El.  c.  1.  s.  1.  that  the  not  coming 
of  the  lord  chancellor,  and  lord  treasurer,  or  of  either  of  them,  at  the  day 
of  adjournment,  shall  not  be  a  discontinuance  of  the  writ  of  error :  but 
if  both  the  chief  justices  of  either  bench,  or  any  one  of  the  said  great 
officers,  be  present  at  the  adjournment  day,  the  suit  shall  proceed  in  law, 
to  all  intents  and  purposes,  as  if  both  these  officers  were  present.] 
.  [But  this  statute  did  no  provide  a  remedy  for  the  absence  of  these  officers 
at  the  day  of  the  return  of  the  writ.] 

^Therefore  it  is  provided,  by  st.  16  Car.  2.  c.  2.  s.  2.  that  if  both  the 
fliuef  justices,  or  either  of  them,  or  any  one  of  the  said  great  officers  be  pre- 
sent at  the  day  of  the  return  of  the  writ,  it  shall  be  no  abatement  or  discon- 
tinuance,  but  the  suit  shall  proceed  as  if  both  the  lord  chancellor  and  lord 
treasurer  were  present.] 

[But  both  thes^  statutes  having  provided  that  no  judgment  should  be  giv-* 
en,  unless  hoth  the  lord  chancellor  and  lord  treasurer  should  be  present ;  it 
was  enacted  by  stat.  20  Car.  2.  c.  4.  that  judgment  might  be  given  in  writs 
of  error  in  presence  of  the  lord  keeper,  notwithstanding  the  absence  of  the 
lord  treasurer.] 

And  by  the  st.  27  EL  8.,  error  in  B.  R.  in  debt,  detinue,  covenant,  ac- 
count, action  upon  the  case,  trespass,  and  ejectment,  shall  be  examined  there 
V  the  justices  of  C.  B.  and  barons  4>f  the  exchequer. 

[By  St.  31  El.  c.  1.  s.  2.  any  three  of  the  judges  and  barons  may  receive 
and  continue  writs  of  error  from  the  king^s  bench.] 

[But  by  8. 3.  no  judgment  shall  be  given  in  such  error,  unless  by  the  full 
number  of  six  justices  and  barons.] 

By  the  St.  31  Ed.  3.  the  chancellor  and  treasurer  of  England  are  the 
ju^es,  and  not  the  treasurer  of  the  exchequer.  4  Inst.  105.  Vide  Pleader^ 
(3  B  5.) 

And  therefore,  the  writof  error  ought  to  be  directed  to  the  treasurer  of  the 
exchequer  and  barons,  to  bring  the  record  of  the  judgment  before  the  lord 
treasurer  and  ohancellor ;  for  the  treasurer  of  the  exchequer  and  the  barons 
have  the  custody  of  the  records  there.     4  Inst.  105.     Say.  36.  39. 

Before  the  st.  31  Ed.  3.  12.  all  errors  in  the  exchequer  were  redressed 
in  parliament,  or  by  the  king's  commission.     4  Inst.  105,  6. 

[The  exchequer-chamber  may  try  a  release  of  errors,  and  award  a  venire 
under  the  seal  of  the  court  of.  exchequer.     H.  2  G.  2.  Str.  821 .] 

[*]  (D  7.)  For  causes  in  equity. 

A  court  of  equity  has  been  held  m  tne  exchequer-chamber,  time  where- 
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of,  ftc.  before  the  lord  treasurer,  chancellor,  and  baronft,  and  did  not  begin 
by  the  st.  33  H.  8.  39.     Semb.  4  Inst.  1 19.     Vide  4  Inst.  109. 

And  the  jurisdiction  extends  to  all  causes  which  concern  the  king,  or  his 
profit.     4  Inst.  1 1 8. 

Or,  where  the  plaintiff  or  defendant  has  privilege  there.  Vide  ante, 
(D  2.) 

So,  if  there  be  a  suit  by  one  who  has  privilege,  there  may  be  a  cross  bill 
without  privilege.     R.  Hard.  160. 

There  may  be  a  suit  for  tithes  by  English  bill  in  the  exchequer-chamber* 
Vide  Dismes,  (M  13,  &c.) 

So,  every  cause,  which  may  be  sued  in  the  duchy-court,  may  be  commenc- 
ed in  the  exchequer-chamber.     Hard.  171. 

So,  a  bill  in  the  nature  of  false  judgment  may  be  brought  in  the  exchequer 
chamber,  for  reversal  of  a  judgment  against  a  copyholder  in  the  king^s  ma- 
nor.    R.  1  Rol.  539. 1.  20.     Vide  Copyhold,  (P  2.) 

So,  a  bill  for  a  thing,  which  concerns  the  inhei'itance  of  the  king,  may  be 
brought  here ;  for  it  is  a  court  of  revenue,  as  well  as  a  court  of  equity- 
Hard.  50. 

So,  upon  a  bill  here,  a  mill  erected  within  the  king's  manor,  where  the 
king  has  the  multure  to  his  mill  there,  may  be  removed.     Hard.  1 75. 

And  if  a  mill  be  erected  out  of  the  manor,  though  it  be  not  removed,  grist 
there  by  the  king's  tenants  shall  be  restrained.     R.  Hard.  175. 177.  ^ 

But  Uie  mill  shall  not  be  demolished.     Hard.  175.  184. 

So,  any  nuisance  to  the  inheritance  of  the  king,  may  be  there  redressed. 
Hard.  162. 

So,  by  the  st.  33  H.  8.  39.  if  any,  against  whom  a  debt  or  duty  is  demand- 
ed for  the  king,  can  shew  any  matter  in  law  or  good  conscience  in  discharge, 
&c.  the  court  shall  have  power  to  discharge,  &c.  And  therefore,  he  may 
have  relief  by  English  bill,  as  well  as  by  plea.  R.  7  Co.  1 9,  20.  Sir  Thom- 
as Cecil. 

But  a  matter  of  freehold  shall  not  be  determined  upon  a  bill,  without  a 
trial  at  law.     Vide  Chancery,  (X — 4  V.) 

Though  it  concerns  the  freehold  of  the  king.  R.  per  two  J.  Parker  cont. 
1656.     Hard.  51. 

So,  the  plaintiiTought  to  allege  himself  debtor  and  accomptantto  the 
king,  in  a  bill,  as  well  as  in  an  action  ;  otherwise  the  court  has  not  juris- 
diction.   Vide  ante,  (D  2.) 

So,  if  the  plaintiff  sues  in  his  own  right,  and  also  as  administrator  to  B., 
he  ought  to  allege  himself  debtor,  and  also  that  B.  was  debtor;  otherwise 
there  is  no  jurisdiction  to  sue  as  administrator.     R.  Hard.  60. 

[If  a  bilFbe  preferred  for  a  matter  or  sum  below  the  dignity  of  the  court, 
it  may  be  dismissed  on  motion,  or  on  demurrer.  Per  Price  B.  M.  171 7, 
Bunb.  17.1 

fBut  if  tliere  is  fraud,  or  complicated  matter,'  it  will  be  retained.     Ibid.] 
For  proceedings  in  the  causes  in  equity  in  the  exchequer,  vide  the  similar 
articles  in  title  Chancery. 

[*](D  8.)  The  officers  of  the  exchequer.— The  lord  treasurer. 

The  first  officer  of  the  exchequer  is  dominus  tkesaurarius  Anglia.  4  Inst. 
101.     Vide  Officer,  (El.)  * 

Who  was  antiently  constituted  by  the  delivery  of  a  golden  key  :  and  now 
by  the  delivery  of  a  white  staff.     4  Inst.  104.  ' 

The  lord  treasurer  of  England  haa  now,  by  letters  patent,  granted  to  him 
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the  treasury  of  tbe  exchequer,  which  was  antiently  a  distinct  office.  4  Inst. 
105.     Mad.  568. 

Bj  bis  oath  be  is  bound  to  serve  the  king  truly  in  his  office,  to  do  right 
therein  to  aiU  truly  to  keep  and  dispend  the  king^s  treasure,  truly  to  counsel 
the  king,  and  his  counsel  keep,  not  to  know  nor  suffer  the  king^s  hurt,  or 
disinheriting  if  he  can  let  it,  if  not,  to  disclose  it  clearly  to  the  kjng,  and  to 
purchase^the  king's  profit  all  he  reasonably  n)ay.     4  Inst.  104. 

As  treasurer  of  the  exchequer,  he  with  the  barons  has  the  custody  of  thct 
records  of  the  exchequer.     4  Inst.  105. 

He  ought  to  have  a  warrant  for  the  disposing  of  all  treasure  which  he 
disposes  of ;  for  having  only  the  custody  ofthe  treasure,  he  cannot  dispo&e 
of  it  ex  officio*     Mo.  476. 

(D  9.)  The  chancellor. 

The  chancellor  of  the  exchequer  has  the  custody  of  the  seal  of  the  ex- 
chequer.     4  Inst.  104.  119.     Mad.  580. 

And  now  has  usually  the  office  of  under-treasurer  ofthe  exchequer.  Mad. 
578. 

And  is  connptroller  ofthe  pipe.     4  Inst.  106. 

And  appoints  the  two  appraisers  of  goods  seised  for  not  paying  customs, 
and  directs  whether  the  party  shall  have  them  at  such  price,  or  not.  4  Inst. 
104. 

And,  in  the  vacancy  of  a  treasurer,  docs  every  thing  in  the  receipt  of  tbe 
exchequer,  which  the  treasurer  may  do.     4  Inst.  104. 

(D  10.)  The  barons. 

The  chief  baron  and  the  other  barons  ofthe  exchequer  are  constituted  by 
letters  patent.     Mad.  582.     4  Inst,  117. 

And  were  antientJy  barons  and  peers  ofthe  realm.     4  Inst.  103.  in  marg. 

The  treasurer  and  barons  are  the  principal  officers  ofthe  exchequer. 
Sav.  38. 

The  barons  are  the  sole  judges  ofthe  court  of  pleas;  though  the  treasurer 
ofthe  exchequer  is  joined  with  them  in  the  custody  of  the  records  of  the 
court.     4  In?t.  105.  109. 

And  shall  take  an  oath  to  do  rigbt  to  all,  &c.     4  Inst.  109.     Mad.  586,  7. 

They  may  discharge  and  respite  debts  due  to  the  king.     Mad.  137. 

But  the  court  of  equity  there,  is  before  the  treasurer,  chancellor  and  ba- 
rons.   4  lust.  109. 

(D  11.)  The  chamberlains. 

The  chamberlains  ofthe  exchequer  have  their  office  usually  for  life,  «jccr- 
cendumper  $t  aut  deputaL     4  Inst.  106. 

And  appoint  two  deputies.     4  Inst.   107.     Mad.  732. 

[*]Antiently  they  had  the  keys  of  the  chests,  weighed  the  money,  and 
laid  up  the  bags  of  100/.     Co.  L.  106.  a. 

And  now  they  have  the  keys  of  the  treasury,  where  the  records  of  leagues, 
doomsday -book,  pleas  of  justices  in  eyre,  and  of  the  forest,  &c.  are.  4 
lost.  106.  Co.  L.  106.  a.  Compl.  Att.  in  Exch. 

But  they  cannot  use  their  keys  till  the  auditor  of  receipt  brings  the 
key  of  the  treasurer.     Compl.  Att. 

So,  the  custody  of  the  treasure  and  record  behnjgs  to  them  jointly  with 
the  treasurer.     Mo.  475. 
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To  fliem  belongs  the  office  of  one  of  the  door-keepert  of  the  rtceipt.     4 

Their  under-chamberlains  cleave  the  tallies,  and  read  them  when  written 
by  the  clerk  of  the  tallies,  that  the  clerk  of  the  pells  and  comptmller  of  the 
p«ll8  may  sec  their  entries  be  true.     4  Inst.  107, 

.  (D  12.)  Remembrancers. 

Tfcere  are  three  remembrancers,  of  the  king,  of  the  treasurer,  of  the  first- 
fruits.     4  Inst,   106.     Mad.  714.  . 

The  two  first  are  in  the  king's  gift,  and  have  each  two  secondaries.     5 

Inst.  106,  107,108.  ,.  „  ,.  *^ 

By  the  Stat.  5  R.  2.  1 4.  the  said  two  remembrancers  shall  be  sworn  to 
see  all  writs  of  the  great  or  privy  seal,  sent  to  the  exchequer  for  dischaijge 
of  any  person  of  any  demand  in  the  exchec^uer,  put  into  due  execution  by 
those  to  whom  it  pertaineth.     Vide  37  Ed.  3.  4. 

And  shall  every  term  make  a  schedule  of  all  so  discharged,  and  send  it  to 
the  clerk  of  the  pipe,  &c. 

The  king's  remembrancer,  by  his  office,  ought  to  make  process  agamst 
collectors  of  the  customs,  &c.  enter  in  his  office  all  recognizances  acknowl- 
edged before  the  barons,  take  bonds  for  the  king's  debts,  &c.  and  make  pro- 
cess upon  them,  make  process  upon  all  informations  upon  penal  statute* 
(which  are  entered  in  his  office)  and  bills  of  composition  upon  them,  enter 
the  stallment  of  debts,  keep  all  conveyances,  &c.  of  lands,  &c.  granted  to- 
the  king  ;  and  all  proceedings  by  English  bill  are  entered  there.     4  Inst- 

108.  ^  _ 

So,  he  ought  to  tax  all  bills  of  costs  in  the  exchequer.     Rules  and  Orders 

in  Exchequer,  16.     Rule,  42. 

The  treasurer's  remembrancer  makes  process  hyjieri  facias,  and  extent 
for  the  king's  debts,  &c.  enters  upon  record  if  accomptants  pay  their  prof- 
fers, &c.     4  Inst.  108. 

But,  if  a  remembrancer  be  made  a  baron  of  the  exchequer,  his  patent 
shaH  ^  void.     Dy.  197,  b. 

[In  the  king's  remembrancer's  office,  there  must  be  a  bona  fide  service  of 
five  years  before  one  can  be  a  clerk.     2  Anst.  489.] 

[But  if,  upon  the  death  of  a  clerk,  there  is  only  one  in  the  office  who  has 
served  a  clerkship,  he  eannot  compel  the  remembrancer  to  appoint.  2  Anst. 
486.  624.] 

[The  treasurer's  remembrancer,  in  the  appointment  of  clerk  in  Us  office, 
is  limited  to  those  who  have  served  a  clerkship  there.     3  Anst.  483.  616.] 

(D  13.)  The  ckrk  of  the  pipe. 

The  clerk  ef  the  pipe  is,  by  his  patent,  described  to  be  ingrossaior  magni 
rotuli  in  scaccario*     4  Inst.  106.     Mad.  717. 

['^]Ahd  all  accounts  and  debts  to  the  king  are  collected  out  of  the  offices 
of  the  king's  and  treasurer's  remembrancer,  and  put  into  a  great  roll,  called 
the  pipe,  and  then  they  are  duly  charged.     4  Inst.  106. 

He  has  also  a  roll  of  reversions,  which  comprehends  grants  for  years,  for 
life,  and  in  tail,  without  rent,  &€.  to  the  intent  that  a  writ  may  issue,  if 
need  be,  to  enquire  whether  the  lessee  be  dead,  or  the  entail  determined. 
Ibid. 

There  are  two  secondaries  of  the  pipe.     4  Inst.  107. 
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The  ehancellor  of  the  exchequer  is  comptroller  of  the  pipe.  Vide  ante 
(D9.)  F  rtr  f 

(D  14.)  The  auditors,  &c. 

There  are  five  auditors  in  the  exchequer,  who  take  and  audit  all  accounts 
of  receivers,  collectors,  &c.     4  Inst.  106. 

The  auditor  of  the  receipt,  who  files  and  enters  the  bills  of  tljie  Jtellert 
certifies  to  the  lord  treasurer  every  week  the  money  received,  makes  a  de- 
benture to  each  teller  before  he  pays  any  money,  and  audits  their  accounts. 
4  Inst.  107. 

He  has  also  the  custody  of  the  black  book  of  receipts,  and  of  tbe  lord 
treasurer's  key :  and  sees  that  the  tellers  lock  up  their  money  iq  the  trea- 
§aiy.     4  Inst.  107. 

There  are  two  auditors  of  the  prest,  who  audit  all  accounts  of  money  im- 
prest to  any  person.     4  Inst.  107.     And  foreign  accompts.     Mad.  729. 

But  an  auditor  cannot  determine  whether  a  licence  or  grant  be  good.  4 
Inst.  106. 

Neither  can  he  put  any  thing  in  charge;  for  he  only  audits  accounts* 
Ibid. 

Neither  can  he  make  a  super  but  only  money  received  and  audited  b^^ 
fore.    4  Inst.  IB7, 

'  4 

(D  15.)  Foreign  opposer,  &e. 

The  foreign  opposer  opposes  all  sherifis  &c.  in  their  accounts  of  the 
green-wax,  viz.  of  all  fines,  issues,  amerciaments,  recognizances,  &c.  for 
which  process  is  sent  to  the  sheriff,  sealed,  with  green- wax.     4  Inst.  107. 

The  clerk  of  the  estreats  provides  that  summons  for  all  fines,  &c.  estreat- 
ed into  the  exchequer  be  issued.     Mad.  731. 

The  clerk  of  the  nichils  makes  a  roll  of  the  sums  in  process,  for  which  the 
sherifi*  returns  nichil,  and  delivers  it  to  the  treasurer's  remembrancer.  4 
hst.  107. 

The  clerk  of  the  summons.     Ibid. 

The  clerk  of  the  pleas  has  the  office  in  which  all  suits  are  entered.     Ibid* 

The  clerk  of  the  tallies,  who  makes  tallies  for  debt,  or  for  reward.  4 
lost.  107,  8. 

The  clerk  of  the  pells  enters  all  receipts  or  bills  of  the  tellers,  inpelle  re* 
ceptonan  ;  and  all  payments  in  pelle  exituum.     4  Inst.  108.     Mad.  739. 

There  are  four  tellers,  who  receive  all  money  for  the  king,  give  a  bill  of 
receipt  to  the  clerk  of  the  pells,  who  charges  them ;  pay  all  money  by  warrant 
of  the  auditor  of  the  receipt,  and  make  a  book  of  receipts  and  payments  for 
the  lord  treasurer.     4  Inst.  108.     Mad.  739.     Vide  ante,  (D  4.) 

[*]The  usher  of  the  exchequer  is  an  antient  o$cer,  who  has  under  hin> 
four  under-ushers.     Mad.  718.     Dy.  213.  b. 
.  The  usher  of  the  receipt. 

The  pesor  and  fusor  who  weigh  and  melt  the  coin  paid  in  the  receipt  of 
the  exchequer.     Mad.  540,  1 . 

The  marshal  has  the  custody  of  debtors  committed  during  the  term,  receive^ 
all  offices  found  virtute  officii^  and  delivers  them  to  the  treasurer's  remem- 
brancer, and  appoints  auditors  for  the  accounts  of  sheriiTs,  &c.  4  Jnst.  107. 
Mad.  725. 

Tide  4  Inst.  107,8. 
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[(»  b.)  INFERIOR  AND  NISI  PRIUS  COURTS.] 

[As  to  its  jurisdiction. — Though  an  inferior  court  has  originally  jurisdictioD, 
jet  if  pending  the  suit  a  question,  necessary  to  be  determined  in  the  cause, 
arises,  of  which  they  have  not  cognizance,  their  jurisdictiou  is  ousted- alto- 
gether.    1  T.  R.  552.] 

[The  principal  point  in  the  case  of,  5  Mod.  248.  218.  Sa]k.  580.  aod 
Skinner  674.,  under  consideration  was.  the  course  of  replevying  in  a  hundred 
court;  that  the  court  took  upon  itself  to  decide  what  must  be  such  course, 
because  every  hundred  court  is  derived  out  of  tlie  hundred  court,  and  can 
have  no  power  which  the  country  court  has  not ;  and  because,  as  the  powers 
of  a  county  court  depend  not  upon  the  particular  charters  by  which  each 
court  may  happen  to  be  constituted,  but  upon  the  jurisdiction  and  course  of 
proceeding  generally  incident  to  that  description  of  court  at  coounon  law; 
every  superior  court  must  know  what  is  the  jurisdiction  and  legal  course  of 
proceeding  in  such  courts  throughout  the  realm.  It  concludes  nothing,  how- 
ever, as  to  courts  which  owe  their  jurisdiction,  not  to  the  common  law,  bat 
to  particular  charters  or  to  prescriptions,  which  pre-suppose  such  charters, 
and  where  the  extent  of  jurisdiction  and  the  course  of  proceeding  may  depend 
entirely  upon  the  terms  in  which  the  franchise  was  originally  granted. 
That  other  inferior  courts  may  have  a  prescriptive  right  to  hold  plea  of 
replevin  by  plaint,  though  hundred  courts  cannot,  is  admitted  by,  &c.  &c.  4 
M.  &  S.  120.] 

[^Removal  of  causes  fronu — If  a  defendant  removes  a  cause  whether  by  re- 
CQrdari  or  habeas  corpus^  from  an  inferior  (here  the  county)  to  a  superior 
court,  the  plaintiff  is  bound  to  follow  him  ;  so  that  if  he  does  not,  the  defend- 
ant may  sign  judgment  of  non  pros.     1  T.  R.  371.] 

[If  the  defendant  in  an  inferior  court  removes  the  cause  by  habeas  corpus 
to  a  superior  court,  the  plaintiff  is  not  bound  to  follow  him  there  ;  so  that 
judgment  of  nonpros  for  want  of  a  declaration  cannot  be  signed.  It,  howev- 
er, the  plaintiff  takes  any  step  in  the  cause  after  it  has  been  removed,  he  is 
bound  to  proceed.  The  cause  is  not  effectually  until  bail  has  been  perfected 
(the  defendant  haying  been  arrested),  so  that  any  interference  by  the  plain- 
tiff before  the  bail  have  justified,  is  not  taking  a  step  after  removal.  3  M. 
&  S.  93.J  ^ 

flf  j""^^'c^'^o  be  given  to  an  inferior  court  of  common  law  to  try  a  new 
ofience  created  by  statute,  the  proceedings  may  be  removed  by  habeas  corpus 
cum  causa  or  certiorari^  unless  expressly  prohibited,  secus  where  the  statute 
creating  the  otifence  prescribes  a  special  jurisdiction  not  known  to  the  com- 
mon law.     Cowp.  523,] 

[The  record  and  proceedings  of  an  inferior  court  imposing  a  fine  [*]can- 
not  after  the  fine  has  been  estreated  into  another  court  having  competent 
jnrisdiction  over  the  subject  matter,  be  removed  into  the  K.  B.  Therefore 
a  certiorari  to  remove  the  record  and  proceedings  out  of  a  court  leet,  im- 
posing an  amerciament  which  had  been  estreated  into  the  duchy  chamber  of 
Lancaster  and  paid,  was  refused.     2  T.  R.  1 84.] 

[Where  an  indictment  for  felony  has  been  removed  from  an  inferior  court, 
in  order  to  outlaw  the  defendant,  if  he  appear  before  the  outlawry  is  com- 
plete, a  procedendo  will  be  awai-ded  under  stat.  6  Hen.  8.  c.  6.  5  T.  R. 
478.1 

[If  a  defendant  convicted  on  an  indictment  before  an  inferior  jurisdiction, 
vfiAi  to  object  in  a  superior  court  to  errors  ou  th^  record,  he  should  bring 
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error  on  the  judgment,  and  not  remove  the  record  by  ctrtiorari  between 
conFiction  and  judgment.     6  T.  R.  145.] 

[A  ctrtiorari  will  not  be  gjranted  to  remove  an  indictment  from  an  infe- 
rior jurisdrction,  after  conviction  and  before  judgment,  in  order  to  grant  a 
oew  trial.     13  East,  411.] 

[An  indictment  cannot  be  removed  from  an  inferior  jurisdiction,  between 
coimction  and  judgment,  unless  the  punishment  annexed  be  certain.  13 
East,  414.] 

[Where  the  statute  creating  a  new  oflfence,  directs  that  it  shall  be  prose- 
cuted in  a  particular  inferior  court,  the  proceedings  in  which  happen  to  be 
according  to  the  course  of  the  common  la^,  and  which  are  not  changed  by 
the  statute,  such  prosecution  is  removable  in  the  superior  court  of  K.  B., 
unless  the  jurisdiction  of  that  court  is  taken  away,  not  by  inference  from  gen- 
eral expressions,  but  in  express  terms.  But  if  the  inferior  court  does  or  is  to 
proceed  contrary  to  the  forms  of  the  common  law,  so  that  the  course  of  pro- 
ceeding in  the  inferior  and  the  superior  courts  are  different  in  prosecution, 
cannot  be  removed  ;  since,  by  prescribing  the  inferior  court,  the  statute  has 
directed  that  the  otTence  shall  be  prosecuted  in  a  particular  form ;  now  to  re- 
move would  be  prosecuting  it  in  a  manner  different  to  that  prescribed,  for  the 
superior'Court  have  jurisdiction  to  proceed  according  to  common  law  only, 
and  not  according  to  the  forms  of  the  inferior  court.  The  52  Geo.  3.  c.  155. 
8. 12.  affords  an  illustration  of  the  first  part  of  the  foregoing  proposition.  The 
offence  thereby  created  is,  disturbing  a  religious  asfiembly  ;  and  it  provides 
that "  the  offender,  upon  proof  before  any  justice  of  the  peace  by.  two  or  more 
credibly  witnesses,  shall  find  sureties  to  answer  for  such  oHence,  and  in  de- 
fault of  such  sureties,  shall  be  committed  till  the  next  general  or  quarter  ses- 
sioDs :  and  upon  conviction  of  the  said  offence  at  the  said  general  or  quarter 
sessions,  shall  sufier  the  penalty  40/.^'  Now  the  proceedings  at  the  sessions, 
and  in  the  K.  B.  by  indictment,  are  similar;  and  the  statute  has  not  pre- 
scribed a  form  different  from  the  usual  one,  neither  has  it  confined  the 
prosecution  to  the  sessions  ;  therefore  it  may  be  removed  by  certiorari  into 
the  K.  B.  before  trial.  That  provision  respecting  the  two  witnesses  does 
not  relate  to  the  prosecution,  but  to  the  apprehension  of  the  offender.  Had 
it  required  two  witnesses  to  convict  him,  this  mode  of  proceeding  being  con- 
trary to  the  common  law,  and  therefore  to  the  mode  of  proceeding  in  the 
court  of  K.  B.,  the  indictment  could  not  have  been  removed  before  trial. 
4  M.  &  S.  508.] 

[Proceedings  against  bail  by  scire  facias  c^jmoi  be  removed  from  an  infe- 
rior court  to  which  the  original  cause  removed  therefrom  had  been  sent 
h^ckhy procedendo.     6  T.  R.  365.] 

[*j[An  information  qni  tarn  upon  8  Geo.  1.  c.  27.  for  a  fraud  in  weighing 
and  packing  butter,  exhibited  in  the  sheriff 's  court  at  York,  may  be  remov- 
ed into  B.  n..  by  writ  of  habeas  corpus  cum  causa.    CoWp.  523.] 

[In  an  inquisition  by  an  inferior  jurisdiction,  the  foundation  of  their  juris- 
diction must  appear  therein.     4  Burr.  2244.] 

[jVm  Prius. — A  jud;^e  at  nisi  prius  may  receive  affidavits  in  support  of  an 
application  to  put  o(f  ihe  trial.     4  T.  R.  235.] 

[There  are  no  words  in  the  st.  14  Hen.  6.  c.  1.  expressly  empowering 
the  justice  of  nisi  prius  to  enquire  of  felonies;  though  such  has  been  the 
uniform  practice  from  the  time  of  that  statute  to  the  time  of  the  statute 
25  Geo.  2.  c.  37.     4  M.  &  S.  442.] 

[A  jud^e  at  nisi  prius  mast  be  considered  to  all  intents  as  acting  under 
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the  authority  an^  as  an  emanation  of  the  court  whence  the  record  itself 
emanates.     4  T.  R.  292.] 

[A  conviction  at  nisi  prius  on  an  information  out  of  the  court  of  king^s 
bench  is,  in  legal  operation,  a  conviction  before  the  court  itself.  16  East, 
404.] 

(E)  THE  COURT  OF  CHIVALRY. 
(E  1.)  Who  are  the  judges. 

The  court  of  chivalry,  or  court  martial,  is  held  before  the  lord  constable, 
and  earl  marshal  of  England.  4  Inst.  123.  Ca.  Par].  66.  Vide  Officer^ 
(E  2,  3.) 

The  constable  was  antiently  constituted  for  life,  or  for  him  and  his  heirs ; 
but  13  H.  8.  it  was  forfeited  by  the  attainder  of  the  duke  of  Bucks,  and  was 
never  after  granted  but  pro  hac  vice.     4  Inst.  127.  Spel.  Gl.  146. 

But  the  earl  marshal  cannot  hold.plea  without  the  constable.  Ca.  Pari. 
66. 

Not  for  the  marshalling  of  funerals,  arms,  &c.  R.  cont.  1  Sid.  352.  1 
Lev.  230.     Ace.  Ca.  Pari.  66. 

And  therefore,  where  the  king  refuses  to  make  a  constable,  the  plea  can- 
not be  determined  in  the  court  of  chivalry.     Co.  L.  74.  b. 

(E  2.)  What  jurisdiction  it  has. 

By  the  st.  13  R.  2.  st.  I.e.  2.  it  is  declared,  that  this  court  has  cogni- 
zance of  contracts  touching  deeds  of  arms,  and  of  war  out  of  the  realm. 
Vide  Co.  L.  391.  b.     4  Inst.  123. 

And  of  things  whith  touch  war  within  the  realm,  which  cannot  be  deter- 
mined by  the  common  law ;  with  other  usages  and  customs  to  the  same 
matters  pertaining. 

The  plaintiff  shall  by  his  petition  declare  plainly  his  matter,  before  any 
shall  be  cited  to  answer  thereto. 

And  therefore,  if  a  man  be  accused  of  treason,  misprision,  &c.  done  out 
of  the  realm,  it  shall  be  tried  before  the  constable  and  marshal.  4  Inst. 
124. 

And  though  by  the  st.  26  H.  8.  1 3.,  35  H.  8.  2.,  and  5  Ed.  6.  11 .  treasons 
and  misprisions,  &c.  may  be  inquired  of  in  B.  R.  or  before  special  commis- 
sioners, if  done  out  of  the  realm,  as  well  as  done  in  it ;  yet  this  does  not 
take  away  the  jurisdiction  of  the  constable  and  marshal.  4  Inst.  124.  2 
Rush.  107. 

!^*]So,  murder,  homicide,  &c.  out  of  the  realm,  shall  be  tried  upon  appeal 
ore  the  constable  and  marshal.     Co.  L.  74. 

So,  if  the  mortal  stroke  be  given  out  of  the  realm,  tliough  the  death  b^ 
within  the  realm.     Co.  L.  74.  b. 

So,  the  court  has  an  absolute  jurisdiction,  by  prescription,  in  matters  of 
honour,  pedigree,  descent,  and  coat  armour.     4  Mod.  128. 

But  by  the  st.  13  R.  2.  st.  1.  c.  2.  if  a  plea  be  commenced  before  the 
constable  and  marshal  of  any  matter  that  may  be  determined  by  the  com* 
mon  law  of  the  land,  a  privy  seal  shall  be  directed  to  the  constable  and  mar- 
shal to  surcease,  &c. 

So,  by  the  st.  8  R.  2.  5.  all  pleas  that  ought  to  be  discussed  at  common 
law,  shall  not  be  held  before  the  constable  and  marshal. 

And  therefore,  a  prohibition  lies,  as  well  as  a  privy  seal,  if  the  court  pro^ 
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c^eds  upon  a  matter  out  of  their  jurisdiction.  R.  Ca.  Pari.  G3.  Adm.  4 
Mod.  128. 

As,  if  the  suit  be  there,  for  the  ordering  of  a  funeral.     Ca.  Pari.  G4. 

For  encroachment  upon  the  office  of  an  herald ;  for  an  action  upon  th^ 
case  lies  for  it  at  common  law.     Ca.  Pari.  65. 

So,  the  constable  and  marshal  have  no  jurisdiction  of  a  thing  done  upon 
the  high  sea,  though  it  be  out  of  the  realm,  for  it  belongs  to  the  admiral.  4 
lost.  124. 

So,  the  marshal  has  no  jurisdiction  alone,  if  no  constable  be  made,  at 
le^sty  pro  hoc  vice •     2  Rush.  107. 

The  court  of  chivalry  proceeds  according  to  the  usages  and  customs  of 
tbe  same  court.     4  Inst.  1 25. 

And  if  the  usage  fails,  according  to  the  civil  law  in  the  case  of  arms.  4 
Inst.  125.     Co.  L.  391.  b.     2  Rush.  107. 

The  trial  in  the  court  of  chivalry  shall  be  by  combat,  or  by  tbe  testimony 
of  witnesses.     Co.  L.  74.  a. 

As  to  trial  by  combat,  vide  Battle. 

By  attaindeV  upon  a  judgment  in  the  court  of  chivalry,  lands  are  not  for- 
feited, nor  the  blood  corrupted.     4  Inst.  1 25. 

After  sentence  in  the  court  of  chivalry,  the  party  grieved  may  appeal  to 
tbe  king.     Ibid. 

[Under  the  mutiny  act,  courts  martial  in  Gibraltar,  and  other  places  be- 
yond the  seas,  wherein  there  is  no  civil  judicature,  have  a  discretionary  power 
in  the  trial  and  punishment  of  offences  ;  therefore  they  are  not  bound  to 
proceed  according  to  the  municipal  law  of  England.     1  East,  306.] 

(E  3.)  What  officers  belong  to  the  court. — The  heralds. 

The  heralds  are  officers  attendant  upon  the  court  of  chivalry.  4  Inst.  125. 

There  are  three  kings  of  arms,  Garter,  Clarencieux,  Norroy ;  and  each  of 
them  has  several  heralds  under  him.     Vide  Norroy. 

A  king  of  arms  shall  be  created  by  the  king's  patent. 

And  the  title  of  garter,  &c.  king  of  arms  is  parcel  of  his  name. 

So,  a  herald  shall  he  created  by  patent.     4  Inst.  127. 

And  be  shall  be  a  complete  officer  by  his  patent,  though  he  has  no  other 
mvestiture.     R.  Noy,  150. 

And  though  he  never  was  pursuivant^  yet  by  the  rules  of  the  office  this  is 
reqnired.     Noy,  150. 

The  heralds  were  incorporated  by  R.  3.  and  afterwards  by  charter  3  Ph. 
&  M.  4  Inst.  126. 

[*]And  by  patent  3  Ed.  6.  they  are  dischai^ed  of  all  tolls,  subsidies,  &c« 
Ibid* 

It  belongs  to  garter  king  of  arms,  to  marshal  all  public  funerals  of  the 
nobility,  and  to  clarencieux  and  norroy,  the  public  funerals  of  the  gentry, 
and  to  direct  what  banners  and  arms  shall  be  used.  R.  per.  three  1.  1  Sid. 
3^3.     Vide  Ca.  Pari.  63.     4  Inst.  126. 

(F)  THE  COURT  OF  MARSHALSEA. 

The  court  of  the  marshalsea  is  held  before  the  steward  and  marshal  of 
tlie  king's  household.     4  Inst.  130.     10  Co.  72.  a.     6  Co.  12.  a. 

And  it  has  original  jurisdiction  within  the  verge,  viz.  within  the  circuit  of 
twelve  miles  round  the  mansion  of  the  king.  4  H.  6.  8.  4  Inst.  130.  Lid. 
Bac«  Charge  at  the  sessions  of  the  vei^e.     Vide,  the  st.  33  H.  8.  12. 
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The  jurisdictiOD  was  general,  by  the  common  law,  in  all  causes,  criminal 
and  civil,  real,  personal,  and  mixi,  within  the  verge,  as  justices  in  eyre,  or 
viccgereiits  of  B.  R.  there  :  but  this  is  now  taken  away  by  the  st«  Art.  sup* 
Chart.  3.     10  Co.  71.  *  2  Inst.  549. 

And  now  the  coroner  within  the  verge  may  inquire  of  murder,  homicide, 
&C4  done  within  tlie  verge,  with  the  coroner  of  the  county,  by  the  st.  28 
Ed.  1*  Art.  sup.  Chart.  3. 

And  his  authority  is  the  same  with  the  coroner  of  the  county.  R.  4  Co. 
46.     Vide  the  st.  33  H.  8.  1 2. 

But  B.  R.  justices  of  gaol-delivery,  of  the  peace,  &c.  have  a  general  ju- 
risdiction, and  may  inquire  of  felony,  &c.  within  the  verge.     R.  4  Co.  46* 

And  if  the  coroner  of  the  county  be  also  coroner  of  the  verge,  an  in- 
dictment before  him  is  good.     R.  4  Co.  46.  a. 

So,  there  was  also  a  particular  jurisdiction  in  the  marshalseaby  the  com- 
mon law,  confirmed  by  the  st.  28  Ed.  1  •  Art.  sup.  Chart.  3.  to  have  cogni- 
zance of  trespass  vi  et  amiis  within  the  verge,  where  the  plaintiff  or  de- 
fendant was  of  the  king^s  household  ;  and  of  debt,  and  covenant,  when 
both  were  within  the  king^s  household.  12  Co.  71,  &c.  2  lilst.  548.  R. 
6  Co.  ^0.  b.     Conf.  by  the  st.  1 5  H.  6.  1 .     D.  1  Sid^  1 80. 

So,  there  is  the  palace-court  in  the  marshalsea,  which  has  jurisdiction 
within  the  verge  of  twelve  miles,  though  neither  party  be  of  the  household. 
Sal.  439. 

[Where  process  has  issued  to  arrest  persons  residing  within  the  bounda- 
ries of  the  palace  court,  it  has  been  usual  to  obtain  permission  from  the 
king  for  that  purpose,  signified  by  the  ofiicers  of  his  household,  and  the 
writs  have  in  such  instances  been  backed  by  the  clerk*  of  the  board  of 
green  cloth  ;  but  for  many  years  past,  civil  process  has  been  executed  with- 
in the  said  boundaries  without  such  leave.  However,  an  indictment  will 
not  lie  against  an  officer  of  the  palace-court  for  arresting  a  person  not  of 
the  king^s  household  against  whom  a  writ  has  issued  out  of  the  court, 
though  no  leave  to  make  the  arrest  had  been  obtained  from  the  board  of 
green-cloth.     T.  30  Geo.  3.     3  T.  R.  735.] 

But  the  marshalsea  cannot  hold  plea  of  freehold. 

Nor,  of  trespass  upon  (he  case,  or  other  trespass  which  is  not  done  v%  et 
(^rmis.     2  Inst.  548.     10  Co.  76.  a. 

Nor  in  ejectment. 

[  ]Nor,  in  trover,  assumpsit-,  &c.  10  Co.  76.  a.  R.  unless  both  parties 
are  of  the  household.     2  Kol.  498. 

If  the  marshalsea  holds  plea  of  a  thing  done  out  of  the  verge,  the  pro- 
ceedings are  void,  and  coram  non  judice.     PL  Com.  37.  b. 

So,  in  trespass,  when  neither  party  is  in  debt  and  covenant,  -when  both 
are  not  of  the  king's  household.     R.  10  Co.  77.  a. 

If  the  plaintiff  or  defendant  be  alleged  falsely  to  be  of  the  household,  by 
the  St.  15  H.  6.  1,  it  may  be  averred  to  the  contrary  ;  or  the  party  may 
have  a  supersedeas  directed  to  the  steward  and  marshal.     10  Co.  75.  b. 

The  marshalsea  is  a  court  of  record.     10  Co.  69.  b. 

The  proceedings  are  by  bill,  and  not  by  original.     10  Co.  73.  a. 

If  the  king's  household  removes  out  of  the  verge,  the  actions  there  de- 
pending are  discontinued.     10  Co.  73.  a. 

Error  of  a  judgment  there  was  in  parliament  before  the  st.  5  Ed.  3.  S 
and  10  Ed.  3.  st.  2.     10  Co.  69.  b. 

[The  plaint,  not  the  capias,  is  the  commencement  of  the  suit  in  the  mar- 
shalsea court*     Dougl.  61.1 
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(G)  THE  COURT  OF  GREEN-CLOTII. 

So,  hj  the  common  law,  a  court  is  held  before  the  lord  steward,  treasurer 
of  the  household,  comptroller,  master,  .cofferer,  two  clerks  comptrollers, 
who  sit  at  a  table  with  a  green  cloth  in  domo  camput.  hospitii  regis*  4 
lost  131. 

And  they  have  jurisdiction  to  take  an  account  of  all  the  expences  of  the 
king's  household*     Ibifd. 

To  make  provision  for  the  household,  and  payment  for  such  provision. 
4  Inst.  131. 

For  the  good  government  of  the  servants  of  the  household,  who  are 
paid,  by  the  lord  chamberlain  those  above  stairs,  by  the  cofferer  those  be- 
low.   Ibid. 

(H)  THE  COURT  OF  THE  STEWARD  OF  THE  KING'S  HOUSE- 
HOLD. 

So,  by  the  St.  3  H.  7.  14.  the  steward,  treasurer,  and  comptroller  of 
king^Bhoase,  or  one  of  them,  may  inquire  by  twelve  of  the  cheque-roll  of 
the  hoasebold,  if  any  servant  of  the  cheque-roll,  under  a  lord,  make  any 
confederacies,  compassings,  &c.  with  any,  to  destroy  the  king,  or  any  lord  of 
the  realm,  or  any  other  sworn  of  the  king's  council,  or  the  steward,  treasur- 
er, or  comptroller  of  the  household,  and  if  found,  he  maybe  put  to  answer. 
And  they,  or  two  of  them,  may  hear  and  determine  same  offence  (which 
shall  be  felony)  by  twelve  other  of  the  household,  against  whom  no  chal- 
lenge but  for  malice.  And  if  the  defendants  be  found  guilty  by  coafession 
or  otherwise,  they  shall  have  judgment  as  felons  attaint  by  the  common  law. 

So,  by  the  st.  33  H.  8.  12.  all  treasons,  misprisions,  murders,  manslaugh- 
ters, bloodsheds,  &c.  in  any  palaces  or  houses  of  the  king,  or  other  house 
where  he  resides,  shall  be  inquired,  tried,  &c.  before  the  lord  great  master 
or  lord  steward,  and  in  his  absence,  before  the  treasurer  and  comptroller, 
and  the  steward  of  the  marsbalsea,  &c.  or  two  of  them,  whereof  the  said 
steward  of  the  marshalsea  to  be  one,  without  further  commission. 

[*]  And  though  the  king  be  removed  from  the  palace,  where  the  ofience 
was  done  before  the  inquest  or  trial,  it  shall  be  inquired  of,  tried.  Sit.  before 
the  king's  said  ministers,  or  two  of  them,  by  his  servants  of  the  cheque-roll 
at  the  palace,  &c.  where  the  king  is  residing. 

And  all  inquisitions  by  the  coroner  of  the  household  shall  be  returned  be- 
fore them. 

And  they  may  issue  a  precept  to  the  clerks  comptrollers,  clerks  of  the 
cheque,  and  clerks  marshal,  to  return  twenty<*four  of  the  yeomen  officers  of 
the  cheque  roll,  of  whom  they  may  appoint  any  number  more  than  twelve 
to  inquire  of  such  treasons,  misprisions,  &c. 

So,  there  is  a  commission  usually  granted  to  officers  within  the  vei^e  to  be 
justices  of  the  peace,  and  oyer  and  terminer,  for  riots,  and  other  offences 
there.  Mod.  Ca.  76. 

(I)  THE  PORTMOTE  COURT. 

The  portmote  is  a  court  held  in  a  port,  or  haven  of  the  kingdom.  4  Inst. 
]48. 

The  court  of  high  coxmission  is  taken  away  by  the  st.  16  Car.  1.11. 
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(K)  THE  COURT  OF  STAR-CHAMBER. 

An  antient  court  was  holden  coram  rege  <Jr  concilio  suo  m  camera^  which 
was  the  court  of  star-chamber.     4  Tnst.  60.     2  Rush.  473. 

And  therefore,  it  was  not  erected  bj  the  st.  3  H.  7.  1.  but  that  act  affirm- 
ed the  jurisdiction  of  the  court,  and  was  directory  to  its  proceedings  in  sever- 
al particulars.     4  Inst.  62. 

The  jurisdiction  of  the  court  extended  to  the  examination  and  punishment 
of  oppressions,  and  other  exorbitant  crimes  of  great  men,  bribery,  extortion, 
maintenance,  embracery,  forgery,  perjury,  spreading  of  false  rumours,  libels, 
riots,  routs,  unlawful  assemblies,  misdemeanors  in  sheriffs  or  bailifis,  frauds, 
duels,  challenges,  and  other  extraordinary  offences,  pursuant  to  the  laws 
and  customs  of  the  realm.     4  Inst.  63. 

And  the  proceeding  was  by  information  or  bill,  examination  of  parties 
upon  interrogatories  and  witnesses.     Ibid. 

The  informations,  bills,  answers,  replications,  and  decrees  were  in  Eng- 
lish, ingrossed  in  parchment,  and  filed.     Ibid. 

The  process  was  by  subpo&na,  attachment,  commission  of  rebellion,  &c. 
all  under  the  great  seal.     4  Inst.  66. 

But  the  court  had  no  jurisdiction,  except  for  things  which  were  contrary 
to  the  common  law,  or  a  statute.     4  Inst.  63. 

Nor,  for  an  offence  which  touched  the  life  or  member  of  a  man.  4 
Inst.  66. 

Nor,  formatters  of  an  ordinary  nature,  which  belonged  to  the  courts  of 
common  law.     4  Inst.  63. 

And  now  by  the  st.  16  Car.  10.  this  court,  and  all  the  jurisdiction  exer- 
cised therein,  are  dissolved,  and  taken  away. 

The  court  of  requests  is  taken  away  by  statute.  Vide  the  st.  16  Car. 
1.  10.     Vide  4  Inst.  97. 

[*]The  court  of  first-fruits  and  tenths  is  taken  away  by  the  stat.  f 
Mary  10.     4  Inst.  120. 

The  court  op  augmentations  is  taken  away  by  the  st.  I  Mary,  10.  4 
Inst.  122.  ^    ^  ^ 

(L)  THE  COURT  OF  STANNARIES. 
(L  L)  In  what  cases  it  has  jtuisdiction. 

By  charters,  one  to  the  tinners  of  Cornwall,  and  the  other  to  the  tinners 
of  Devon,  made  10  Ap.  33  Reg.  Ed.  1.  and  confirmed  by  charter  8  Ric.  2^ 
the  king  grants  qtwd  omnes  stannatores  dum  operanlur^  ^e.  sint  quieti  de  pla^ 
citis  nativorum  if  omntiu^  placitis  t/  querelis  curiam  nostram  spectan*^  4^c.  ita 
quod  non  respondeant  coram  aliquitusjusticiariis^  <Jrr.  de  aliquo  placito  infra 
stannarias  pradictas  emergen.^  exneptis  placitis  terrce^  tn/a,  <^  membrorum^ 
PI.  Com.  327.  b.  4  Inst.  232.  Stat.  16  Car.  1.15.  Vide  Abatement* 
(D7.)     Waife,(H2.) 

Et  quod  custos  nostervel  ejus  locum  ienens  teneat  omyiia  placita  inter  sian^ 
natcres  prcedictos  ir  inter  ipsos  ir  alios  de  omnibus  transgressionibusy  querelis' 
ir  coniractibus  infra stannarias  illas  emergen.^  ^c.     PI.  Com.  327.  b. 

By  St.  50  Ed.  3.  and  by  his  charter  6   July,  50  Ed.  3.   upon  complaiDt 

of  grievances  by  colour  of  the  same  charters,  restraint  was  put  to  such  crie- 
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vances,  sahis  Uberiatibus  irprivilegiisper  chart.  prmdicU  concessis*  4  Inst. 
233. 

And  therefore,  the  warden  of  the  stannaries  may  hold  a  court  for  redress 
of  all  trespasses,  complaints,  and  contracts  between  the  tinners  working 
within  the  stannaries,  die.  and  between  them  and  others. 

And  this  privilege  extends  to  all  blowers,  labourers,  and  workers  without 
fraud  in  or  about  the  stannaries  in  Cornwall  and  Devop,  during  the  time 
tbey  work  there.     R.  bj  all  the  J.  4  Jac.     4  Inst.  231. 

So,  the  court  of  the  stannaries  shall  have  jurisdiction  in  all  matters  which 
concern  or  depend  upon  the  stannaries.     R.  4  Inst.  33]. 

So,  in  all  transitory  actions  between  tinner  and  tinner,  though  the  cause 
be  collateral,  and  does  not  relate  to  the  stannaries.     Ibid. 

So,  it  may  be  in  the  stannaries,  though  the  cause  arises  out  of  the  stanna- 
ries, where  the  defendant  lives  within  the  jurisdiction*     Ibid. 

So,  between  a  tinner  and  a  foreigner,  if  the  defendant  does  not  plead  to 
the  jurisdiction,  and  it  does  not  appear  upon  the  proceedings  to  be  out  of  the 
jurisdiction.     Ibid. 

(L  2.)  In  what  not. 

But  by  the  st.  50  Ed.  3.  the  court  of  stannaries  has  jurisdiction  only  <fe 
operants  laborantibus  m  stannariis  illis^  ^  non  de  aliisj  aiU  alibi  laborantibus. 
4  Inst.  23.^. 

Though  he  be  master  to  the  labourers  within  the  stannaries,  or  his  other 
servants.     Semb.  4  Inst.  233.] 

So,  by  the  st.  16  Car.  1.  15.  in  a  vill  only,  where  some  tin-work  is  in 
work,  and  shall  be  in  working. 

So,  the  court  of  stannaries  has  no  jurisdiction  in  any  local  action,  which 
arises  out  of  the  stannaries  ;  for  pleas  of  iand^  life,  or  member,  are  excepted 
out  of  the  charter,  and  therefore  there  must  be  justice  elsewhere.  R«  4 
Inst.  231. 

[*]Nor  in  a  personal  action,  which  arises  out  of  the  stannaries,  if  it  be^  be- 
tween a  tinner  and  another,  and  the  defendant  will  plead  to  the  jurisdiction^ 
orit  appears  upon  the  proceedings  to  be  out  of  the  jurisdiction.     Ibid. 

So,  if  the  cause  of  action,  between  a  tinner  and  a  tinner,  arises  out  of  the 
stannaries,  it  may  be  brought  elsewhere  if  the  plaintiif  will.     2  Inst*  231. 

Ifthe  plaintiff  sues  in  the  court  of  the  stannaries,  where  the  matter  arises 
out  of  the  jurisdiction,  the  defendant  may  tender  a  plea  to  the  jurisdiction 
upon  his  oath  ;  and  if  it  be  refused,  he  shall  have  a  prohibition.     Ibid. 

And  he  has  privilege,  that  he  shall  not  be  arrested  in  any  place  when  he 
goes  to  make  his  oath,  eundo^  redeundo^  aut  morando*     Ibid. 

So,  by  thest*  16  Car.  1.15.  the  defendant  shall  be  discharged,  if  he  ten^ 
der  an  oath,  that  he  is  not,  nor  was  a  tinner,  when  the  suit  commenced, 
unless  the  plaintiff  make  oath  that  he  is  a  working  tinner  without  fraud,  an4 
that  his  suit  arose  within  the  stannaries,  or  concerns  tin  or  tin-works. 

So,  if  it  appears,  by  the  plaintiff's  own  shewing,  that  the  cause  of  action 
arises  out  of  the  jurisdiction,  the  proceeding  there  shall  be  void,  though  the 
defendant  did  not  plead  to  the  jurisdiction.     Ibid. 

Or,  if  it  appears  by  the  condition  of  an  obligation,  that  a  thing  was  to 
be  done  out  of  the  jurisdiction.     Ibid. 

And  in  such  case,  if  execution  be  executed)  trespass  or  false  imprisonment 
Kes.    Semb.  4  Inst.  231. 

So,  by  die  st.  16  Car.  1.  15.  an  action  lies,  if  any  not  a  tinner,  &c.  sue 
there,  in  which  the  plaintiff  shall  recover  1 0^  and  his  damages  and  costs. 
^  ^  f*337] 
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(L  S.)  How  the  proceeding  shall  be. 

The  court  of  stannaries  is  held  coram  custode  stannaries^  &c*     4  Inst.  3^9. 

And  ought  to  be  guided  by  special  laws,  allowed  by  custom  or  prescrip- 
tion.    Ibid. 

So,  a  demurrer  there  ought  to  be  only  for  matter  of  substance,  and  not  for 
form.     R.  4  Inst.  231. 

So,  error  does  not  lie  upon  a  judgment  given  there.  4  Inst.  229.  1  Rol. 
745.  1.  20. 

Nor,  a  writ  of  false  judgment.     R.  4  Inst.  230. 

Neither  can  it  be  examined  in  B.  R.,  chancery,  or  other  court.  R.  7 
Eliz.  4  Inst.  230. 

But  an  appeal  lies,  by  usage,  to  the  steward  of  the  stannaries,  and  frombim 
to  the  under-warden,  and  from  him  to  the  warden  of  the  stannaries,  and 
from  him  to  the  prince  and  his  council.     R.  4  Inst.  230.     1  Rol.  745.  1.  20. 

And,  if  there  be  no  prince,  to  the  king  in  council.     1  Rol.  745.  1.  20. 

(M)  THE  COURTS  OF  THE  UNIVERSITIES. 

'  By  the  st.  13  Eliz.  29.  the  universities  of  Oxford  and  Cambridge  are  sev* 
erally  incorporated ;  and  all  former  letters  patent  to  them  severally  granted, 
and  all  manors,  &c.  franchises,  privileges,  &c,  are  confirmed.  4  Inst.  227» 
Vide  University. 

[*]And  therefore, by  charter  14  H.  8.  now  confirmed  by  the  same  st.  IS 
El.  the  university  of  Oxford  may  hold  plea,  before  the  vice-chancellor,  in 
all  things  personal,  secundum  legem  terrce^aut  morem  universiiatism     Lit.  10* 

And  in  trespass  by  any  person,  where  a  scholar  is  party.     1  Sal.  343. 

Before  the  1 4  H.  8.  the  university  of  Oxford  had  a  court-leet.     Ibid. 

But  an  university,  in  their  court,  cannot  hold  plea  for  the  penalty  of  a 
ptatute  \  and  a  recovery  there  is  no  bar  in  an  action  at  common  law.  Skin. 
6G5. 

[In  the  chancellor  of  Oxford^s  court,  the  plaintiff,  to  obtain  a  warrant  to 
arrest  defendant,  must  swear  he  has  a  personal  action  against  him,  and  that 
he  believes  he  will  run  away  ;  to  swear  of  and  upon  the  truth  of  the  pre- 
mises, and  that  he  suspects  he  will  run  away,  is  not  sufficient.  M.  8  G.  2. 
Str.  993.     B.  R.  H.  62.] 

[The  vice-chancellor's  court  in  the  university  of  Cambridge,  has  cogni- 
zance  over  the  oflence  of  publishing  therein  a  pamphlet  against  the  estab- 
lished religion.     6  T.  R.  69.] 

(N  1.)  THE  ECCLESIASTICAL  COURTS. 

As  to  the  original  of  the  ecclesiastical  jurisdiction,  Vide  Prerogative, 
(D9,  &c.)  ^ 

As  to  the  court  of  convocation,  vide  Convocation. 

The  court  of  high  commission  is  now  taken  away  by  the  st.  16  Car.  1 .  1 1 . 
^ — ^Vide  for  this,  Prerogative,  (D  17.) 

The  courts  of  the  archbishop  are,  1.  The  prerogative  court.  2.  The 
pourt  of  arches.     S.  The  court  of  audience.     4.  The  court  of  faculties. 

[No  proceedings  in  the  ecclesiastical  courts  of  this  kingdom  are  records, 

but  only  evidence  of  sentences  in  their  courts,  and  the  officers  should  not 

take  upon  them  to  entitle  them  recorda  dom.     M.  1744.     3  Atkyns,  1 97.] 
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(N  2.)  The  prerogative  court. 

The  prerogative  court  is  the  court  where  the  archbishop  grants  adminis- 
tration, or  makes  probate  of  the  testaments  of  all  having  bona  notabilia  within 
his  province.     4  Inst.  3b5.     Vide  Administrator,  (B  3,  &c.) 

Or,  repeals  a  probate,  or  administration,  granted  bj  surprise. 

A  sentence  by  an  ecclesiastical  judge,  in  a  spiritual  cause,  shall  be  al- 
lowed as  consonant  to  the  ecclesiastical  law,  by  the  temporal  judges.  2 
Rol.  219.  1.  20.  5  Co.  7.  Caudrey^s  Case  of  the  King's  Ecclesiastical 
Law. 

And  therefore  a  certificate,  &c.  of  such  sentence  need  not  mention  the 
cause  of  it;  as,  if  it  certifies  a  deprivation  of  an  ecclesiastical  person,  it  need 
not  express  the  cause  of  the  deprivation.     2  Rol.  219.  1.  SO. 

So,  it  is  sufficient  if  a  sentence  be  found  in  a  special  verdict,  without 
mentioning  the  cause.     Ibid. 

So,  a  process  in  the  name,  and  under  the  seal  of  a  bishop,  &c.  shall  be 
good.     R.  1 2  Co.  7.     Vide  Prerogative,  (D  1 7.) 

(N3.)  The  arches. 

The  court  of  arches  has  ordinary  jurisdiction  in  Bow  and  twelve  other 
parishes  in  London,  for  ecclesiastical  causes  there  arising.     4  Inst.  337. 

[*]So,  it  has  jurisdiction  upon  appeal,  in  all  causes  within  the  province  of 
Canterbury.     Ibid. 

The  dean  of  the  arches  is  the  judge  in  this'  court.     Ibid. 

And  may  hear  causes,  at  the  ine^tance  of  parties,  or  ex  officio. 

And  act  as  deputy  to  the  archbishop,  and  by  his  authority.     Skin.  290. 

But  a  suit  ought  not  to  be  in  the  arches,  where  the  archbishop  himself  is 
a  party ;  for  though  another  sits  as  judge  there,  the  archbishop  may  sit  there 
ifhe  pleases.     2Sho,  146. 

Though  the  archbishop  sues  only  as  a  trustee ;  for  he  ought  to  have  a 
commission  of  delegates  originally.     Ibid. 

bo,  an  appeal  does  not  lie  from  the  dean  to  the  archbishop.     Skin.  290. 

(N4.)  The  audience. 

The  court  of  audience  is  held  in  the  archbishop's  palace,  before  his  vicar- 
general  in  spirituals. 

The  jurisdiction  does  not  relate  io  causes  between  party  and  party,  but 
Id  naattersj^ro ybrma.     4  Inst.  337. 

As,  the  consecration  and  confirmation  of  bishops  elected.     Ibid. 

Admission  and  institution  to  benefices.     Ibid. 

Dispensations.     Ibid. 

The  grant  or  appointment  of  a  guardian  of  the  spiritualties  stde  vacante* 
Ibid. 

And  by  himself  or  his  commissary,  he  may  exercise  all  ecclesiastical 
jurisdiction  in  qualibet  diocesiy  sede  vacante  ;  and  make  institutions  and  vis- 
itations in  such  diocese,  as  the  bishop  himself  when  the  see  is  full. 

(N5.)  The  court  of  faculties. 

So,  the  archbishop  has  a  court  of  faculties,  which  does  not  hold  plea  in 
suits,  but  there  the  archbishop,  or  his  official,  master  of  the  faculties,  grants 
dispensations  in  cases  allowed  by  the  st.  25  H.  8.  21.  viz.  for  any  such  mat- 
ter whereof  dispensations,  &c.  were  accustomed  to  be  by  authority  of  the 
*ee  of  Rome. 
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~  By  the  st.  25  H.  8.  21.  the  archbishop  by  himself,  commissary,  or  deputy 
may  grant,  by  instrument  under  his  name  and  seal,  all  licences,  dispen- 
sations, faculties,  compositions,  delegacies,  rescripts,  or  other  writing,  for 
any  such  cause  whereof  such  licences,  &c.  were  accustomed  to  be  had  at 
the  see  of  Rome,  &c. 

The  archbishop  may  constitute  a  clerk  to  write  and  register  such  li- 
cences, &c. 

And  this  court  has  authority  to  grant  such  dispensations  and  faculties,  by 
the  master  of  the  faculties.     4  Inst.  337. 

As  a  faculty  to  be  a  doctor,  bachelor  of  arts,  &c.  Semb.  2  Mod.  Ca.  364. 

And  if  it  be  subscribed  by  a  deputy,  and  not  by  the  chief  clerk  of  the 
faculties,  and  afterwards  registered  and  inrolled,  it  is  sufficient.  2  Mod. 
Ca.  364. 

And  this  court  may  grant  a  dispensation  for  marriage,  plurality,  accept*^ 
ing  a  benefice  where  his  father  was  incumbent,  &c.     4  Inst.  337. 

By  the  st.  5  El.  5.  the  archbishop,  bishop,  &c.  are  allowed  to  grant  licence 
to  eat  flesh  in  Lent,  &c.     Vide  4  Inst.  337. 

[*](N  6.)  The  consistory  court. 

Every  bishop  has  his  consistory  court,  held  before  his  chancellor  or  hit 
commissary,  for  all  ecclesiastical  causes  within  his  diocese.     4  Inst.  338. 

The  consistory  court  seems  to  be  erected  after  the  time  of  H.  ].  but  upon 
the  ground  of  a  charter  by  W.  1.  to  the  bishop  of  Lincoln.  4  Inst.  259, 
260.  Cod.  J.  Eccl.  1009.     Seld.  of  Tithes,  ch.  14.  s.  1. 

(N  7.)  The  manner  of  proceeding. 

Omnes  causa  inforo  ecclesiastico  movent  ex  officio^  vet  ad  instanttam  pariis. 

Causa  ex  officio  sunt  pro  crimine  commisso,  vel  suspeclOj  et  sunt  ex  officio 
mero^  vel  promoto. 

Causes  ex  mero  officio  are,  where  the  judge  proceeds  against  the  criminal 
upon  request,  or  accusation,  or  detection  by  another. 

Ex  officio  promotOj  where  another  brings  the  accusation,  and  prosecutes 
the  cause. 

(N  8.)  Censures  and  appeals. 

As  to  ecclesiastical  censures.     Vide  Prerogative,  (D  12.) 
As  to  appeals,  vide  Prerogative,  (D  13,  &c.) 

(N  9.)  The  court  of  the  archdeacon. 

So,  by  prescription,  or  composition,  the  archdeacon  has  a  court,  ia  what 
place  he  pleases,  for  causes  ecclesiastical  within  his  archdeaconry.  4  Inst, 
339.     2  Rol.  150.  37  li.  6.  28.  a.     Vide  ecclesiastical  Persons,  (C  5.) 

And  shall  make  a  register  of  his  court.     2  Vent.  269. 

The  courts  of  law  take  notice  of  his  jurisdiction.  2  Rol.  150.  2  Vent. 
269. 

A  libel  was  exhibited  in  the  consistorial  court,  for  disturbiAg  the  plaintiflPa 
interest,  right,  and  property  in  a  pew  claimed  as  appurtenant  to  a  messuage, 
upon  which  judgment  was  given,  that  the  pew  belonged  to  the  plaintiff; 
the  sentence  was  reserved  by  the  court  of  arches,  who  also  admonished  the 
defendant  not  to  sit  in  the  pew.  Held,  that  these  sentences  were  not  con«> 
dusive  of  the  plaintiff's  right  in  an  action  by  him  for  disturbance.  S  T, 
rv.  639. 

P  340] 


7%6  courts  of  London.  327 

Vide  more  concerning  eccletiastical  courts  in  Dismes^  (M  1,  &€•)  Pro- 
hibition. 

(O)  THE  COURTS  OP  LONDON. 
(O  L)  The  hustings. 

In  Loudon  there  are,  the  courts  of  hustings,  of  the  n)ayor,of  the  sheriffi, 
of  the  cbamherlain,  of  aldermen,  of  common  council,  the  wardmote,  court 
of  conservancy,  and  court  of  conscience. 

The  court  of  hustings  is  the  most  ancient  and  eminent  court  within  Lon- 
don.    4  Inst.  247.     2  Inst.  322. 

And  is  held  before  the  major  and  sheriffs,  of  all  pleas,  real,  mixt,  and 
personal.     4  Inst.  247. 

By  custom,  the  city  of  London  shall  hold  plea  of  lands  within  the  city  by 
writ  of  right  patent,  or  by  other  writs  of  the  king.     F.  N.  B.  6,  7. 

[*]Ana  therefore,  when  the  suit  is  by  right  patent,  he  shall  not  sue  in  na- 
ture of  such  a  writ  as  he  pleases  at  common  law,  as  he  shall  do  when  be 
sues  awrit  of  right  close  in  ancient  demesne.     F.  N.  B.  7.  A. 

By  charters  of  H.  1.  &  H.  3.  the  hustings  shall  be  held  once  a  week.  2 
Inst.  327.     (Vide  Priv.  Lond.  4.  10.) 

And  therefore,  the  hustings  is  held  in  one  week  for  pleas  of  land,  or  ac- 
tions real,  and  the  next  for  common  pleas ;  for  they  are  distinct.  (Vide 
Priv.  Lond.  160.) 

After  delivery  of  the  writ,  three  summonses  go  against  the  tenant,  return- 
able at  (he  next  hustings,  and  ^n  essoign  upon  each  at  the  next  hustings  ; 
and  if  he  does  not  appear  after  the  third  summons  and  third  essoign,  process 
shall  be  by  grand  or  petit  cape  as  at  the  common  law.  (Vide  Priv.  Lond« 
161.) 

If  the  tenant  appears,  the  demandant  counts,  and  proceeds  as  at  common 
law.     (Vide  Priv.  Lond.  161.) 

And,  by  custom,  the  tenant  shall  have  an  essoign  after  every  appearance, 
and  after  the  view.     Ibid. 

In  the  hustings  for  common  pleas,  the  plaintiff  shall  sue  a  writ  ex  gravi 
(fuerela,  a  writ  of  dower  unde  nihil  habttj  a  writ  of  gavalet,  of  waste,  of  par- 
tition, quid  juris  clamat.  Sic.  2  Inst.  299.  Vide  Waste,  (B  1,  2.)  (Vide 
Priv.  Lond.  164,  &c.) 

So,  a  writ  of  error  upon  a  judgment  in  the  sheriff^s  court.  Vide  post, 
(04.)    (Vide  Priv.  Lond.  164.  168.) 

Bat,  by  the  custom  of  London,  judgment  of  outlawry  in  the  hustings  in 
Ix^ndon  shall  be  given  by  the  recorder,  not  by  the  mayor,  though  he  be  co- 
roner, or  his  deputy,  as  in  other  counties.     2  Inst.  427. 

(02.)  If  there  be  a  foreign  vouchee. 

If  the  defendant  in  the  hustings  had  vouched  in  a  foreign  county  by  the 
common  law,  the  plea  was  put  without  day,  and  the  record  ought  to  be  re- 
moved to  C.  B.     2  Inst.  324..    Vide  Voucher,  (H). 

But  now  by  thest.  Gloc.  12.  there  shall  be  a  summons  ad  warrantizan-^ 
dum  retunmblcin  C.  B.,  and  a  writ  to  the  mayor  and  bailiffs,  to  surcease  un- 
til the  plea  be  determined  in  C.  B.  and  then  the  warrantor  shall  answer  to 
the  chief  plea,  and  if  the  demandant  recovers,  the  tenant  shall  have  a 
writ  from  C.  B.  to  the  mayor  to  extend  the  land,  and  to  return  the  ex- 
tent into  C.  B.  and  afterwards  shall  have  a  writ  to  the  sheriff  of  the  county 
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where  the  vouchee  was  summoned,  to  hav6  of  the  land  of  the  warrantor 
to  the  value.     2  Inst.  324.     Vide  Voucher,  (H). 

(O  3.)  The  mayor's  court. 

The  mayor's  court  is  a  court  of  record,  held  before  the  mayor  and  alder- 
men, for  all  actions  arising  within  the  ^liberties  of  London,  in  which  the 
recorder  is  judge ;  but  the  mayor  and  aldermen  may  join  with  him  when 
they  please.     (Vide  Priv.  Lond.  1 86.) 

So,  in  this  court,  all  matters  of  equity  within  London  may  be  determioed 
upon  bill  and  answer,  upon  which  the  recorder  also  is  judge.  Vide  post, 
(O  5.)     (Vide  Priv.  Lond.  256.) 

(O  4.)  The  sheriff's  cowts. 

Each  sheriff  of  London  has  a  court  of  record  held  before  him.  (V  ide 

Priv.  Lond.  264.) 

[*]And  upon  a  plaint  entered  there,  any  Serjeant  of  mace  may  arrest  the 
defendant  upon  a  precept  ore  tenus^  till  he  finds  bail.  (Vide  Priv.  Lond. 
271,272.277.) 

Though  the  entry  be  only  in  the  porter's  book,  before  an  entry  in  court. 

(Vide  Priv.  Lond.  277.) 

And  though  bail  be  tendered  to  the  sheriff,  the  serjeant  is  not  bound  to 
discharge  him  till  notice  from  the  sheriff. 

If  error  be  of  a  judgment  in  the  sheriff's  court,  it  shall  be  before  the  mayor 
and  sheriffs  in  the  hustings.     4  Inst.  248.     (Vide  Priv.  Lond.  164.  168.) 

[To  prove  the  discontinuance  of  a  suit  in  the  sheriffs'  court  in  London, 
the.entry  in  the  minute-book  is  evidence.     14  East,  216.] 

(O  5.)  The  court  of  equity  in  London. 

By  the  custom  of  London,  if  a  man  be  impleaded  before  thesherifis,  upon 
a  su^estion  the  mayor  may  bring  the  parties  and  record  before  him,  and 
elamine  them  upon  their  pleas ;  and  if  he  finds  that  the  plaintiff  is  satisfied, 
order  that  the  plaintiff  be  barred.     4  Inst.  248.     (Vide  Priv.  Lond.  275.) 

But  by  the  custom,  the  mayor  cannot  examine  the  parties  after  judgment. 
4  Inst.  248.     R.  Godb.  127. 

(Vide  Priv.  Lond.  256.  275.  398,  &c.)     Vide  ante,  (O  3.) 

(0  6.)  The  ward-mote. 

The  court  of  ward-mote  is  held  for  every  ward  in  the  city :  for  each 
ward  is  of  the  nature  of  an  hundred  in  a  county.  4  Inst.  249.  (Vide  Priv, 
Lond.  355.) 

By  inquisition  of  twelve  men,  the  ward-mote  inquires  of  defaults  in  pav- 
ing the  streets,  &c.     4  lust.  249. 

(O  7.)  Folk-mote. 

The  court  of  folk-mote  or  hall-mote  is  conventits  in  aula  publioa  of  each 
company  in  the  city.      4  Inst*  249. 
(Vide  Priv.  Lond.  408.) 

(O  8.)  The  Tower-court. 

By  prescription,  a  court  is  held  within  the  tower  for  debt  and  other  per- 
sonal actions.     4  Inst.  251.     (Vide  Priv.  Lond.  409.) 
So,  by  charter  of  H.  1.  the  citiaens  of  London  may  place  whom  tbej 
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will  of  themselves,  for  keeping  the  pleas  of  thecrowD,  and  no  other  shall  be 
justices  over  the  men  of  London. 

(O  9.)  The  court  of  requests. 

[Bj  St.  14  G.  2.  c.  10.  all  debts  andcr  40^.  may  be  recovered  in  the 
court  of  requests  thereby  established  ;  concerning  which  various. regulations 
are  laid  down.] 

[Vide 39  &  40  G.  3.] 

[It  seems,  that  one  residing  out  of  London,  but  carrying  on  his  trade  with- 
in it,  is  not  an  inhabitant  within  the  meaning  of  the  London  court  of.re- 
quests  act.     14  Geo.  2.  c.  10.  5  T.  R.  529.] 

[And  the  statute  only  applies  where  as  well  the  plaintiff,  though  a  citizen 
or  treeman,  as  the  defendant,  is  inhabiting  within  the  city.     5  T.  R.  535.] 

[*]lt  does  not  apply  to  persons  merely  on  account  of  their  seeking  a  live- 
lihood within  the  city,  unless  they  reside  there,  or  do  it  in  some  open  way, 
or  seek  their  livelihood  there  substantially.     1  Smith,  334.] 

[And  semble,  that  in  order  to, keep  a  shed  or  stand  within  the  meaning  of 
the  39  &  40  G.  3.,  the  party  ought  to  have  a  permanent  and  exclusive  in- 
terest and  occupation  of  the  shed.     8  East,  336.] 

fQuery,  whether  a  clerk  by  attending  a  solicitor's  office  in  the  city  dur- 
ing the  day,  but  lodging  elsewhere,  seeks  a  livelihood  within  the  city  ?  13 
East,  161.] 

[A  defendant  is  not  privileged  to  be  sued  in  the  London  court  of  re- 
quests, unless  he  seeks  his  livelihood  wholly  within  the  city.     16  Ka^t,  14  7.] 

[And  that  the  court  may  have  jurisdiction,  as  well  the  plaintiff  as  the  de- 
fendant must  be  resident  or  seeking  his  livelihood  in  London.  2  H.  B. 
•220J 

[The  term,   "  seeking  a  livelihood,"  means  seeking  it  by  some   means  ' 
which   are  local  and  tixed   to  a  certain  spot,  at  which  the  defendant  may 
be  found  and  served  with  a  summons*     2  Taunt.  196.] 

[A  person  rents  a  counting-house  in  the  city  of  London  jointly  with 
another  person,  and  receives  orders  there  for  his  business.  Field,  that  he 
i»  within  the  jurisdiction  of  the  court  of  requests  for  the  city  of  London, 
though  he  sleep  and  reside  in  Southwark.     1  Mars.  269.  5  Taunt.  648.] 

[An  action  for  use  and  occupation  does  not  lie  in  the  court  of  conscience 
for  the  city  of  London,  or  in  that  for  the  Tower  hamlets.     Dougl.  244.] 

[And  the  statute  only  applies  where  the  demand  is  liquidated  ;  not  there- 
fore where  it  sounds  in  damages  for  the  breach  of  a  special  agreement.  5 
T.  R.  529.] 

[A  contract  far  the  retention  of  tithes  by  a  tenant,  is  within  its  jurisdicr 
tion.     5  East,  194.      1  Smith,  396.] 

[But  assumpsit  for  the  single  value  of  tithes  is  not  a  matter  "  concern- 
ing or  property  belonging  to  the  ecclesiastical  court,"  under  the  excep- 
tion insect.  11.  of  39  <Si  40  Geo.  3.  c.  104.      1  Smith,  396.     5  East,  194.] 

[Ri^ht  of  the  chamberlain  of  London  to  sue  a  stock-broker  in  the  London 
court  of  requests  for  the  annual  duty,  under  6  Ann.  c.  16.  s.  4.  notwith* 
standing  a  bond  given  by  the  broker  to  the  corporation.     6  East,  292.] 

[If  the  original  debt  has  been  reduced  below  the  sum  of  5/.  by  part  pay* 
ments  on  account,  before  the  commencement  of  the  action,  the  defendant, 
in  case  he  were  amenable  to  the  jurisdiction  of  the  London  or  the  South- 
wark court  of  requests,  will  be  entitled  to  enter  a  suggestion  on  the  roll* 
8  East,  347.     Id.  28.      1  B.  &  P.  253.] 
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[A  demand  reduced  below  5/.  by  a  balance  struck  before  action  broogbt 
is  within  the  39  &  40  Geo.  3.  c.  104.     1  M.  &  S.  393.1 

[Debt  upon  a  judgment  may  be  maintained  in  (he  London  court  of  re- 
quests, where  the  defendant  is  amenable  to  that  jurisdiction.     2  B.  &  P. 

588.] 

[If  the  plaintiff  recovers  less  than  5/.   in  an  action  brought  in  London^ 
where  the  original  debt  has  been  reduced  by  payments,  and  not  by  set-off, 
the  defendant  will  be  permitted,   on  motion,   to  enter  a  suggestion  on  the 
roll,  under  the  London  court  of  conscience  act,  in  order  to  have  his  cost* 
allowed.     2  Price,  1 9.] 

[*][The  provision  as  to  costs  in  s.  12.  of  39  &  40  Geo.  3.  c.  104.  took 
effect   from  the  30th  September  1 800,   not  from  the  passing  of  the  act.     2 

East,  135.] 

[The  39  &  40  Geo.  3.  c.  104.  s.  12.  includes  the^  case  of  a  judgment  by 
default,  and  an  assessment  of  damages  below  5/.  8  East,  239.  2  B.  &  P. 
588/1 

[The  C.  B.  refused  to  permit  a  defendant,  who  at  the  commencement 
of  the  action  kept  a  warehouse  within  the  city  of  London,  and  was  of  con- 
sequence liable  to  be  sued  in  the  court  of  requests  there,  to  enter  a  sugges- 
tion upon  the  roll  to  exempt  him  from  costs  under  (he  12th  sect,  of  39  & 
40  Geo.  3.  c.  104.,  although  the  plaintiff  had  recovered  a  verdict  for  lesa 
than  5/.,  and  notwithstanding  also  the  original  debt  was  below  that  sum, 
it  appearing  that  the  defendant  had,  afler  the  bringing  of  the  action,  told 
the  plaintiff  that  he  did  not  keep  the  warehouse  in  question,  and  also  that 
{he  plaintiff  had  made  inquiries  in  the  neighbourhood  of  the  warehouse, 
without  obtaining  any  intelligence  respecting  the  defendant.     1  N.  R.  153*] 

[Where  the  plaintiff  recovers  less  than  40^.,  though  from  having  com- 
menced his  action  prematurely,  (he  defendant  is  entitled  to  a  suggestion  for 
costs  under  the  London  court  of  requests  act.     2  Taunt.  169.] 

[Though  an  affidavit  for  entering  a  suggestion  for  costs  under  the  Lon- 
don court  of  requests  act,  must  state  that  the  defendant  was  resident  ii> 
London  when  the  cause  of  action  arose  ;  it  need  not  add  that  he  was  liable 
to  be  summoned  to  that  court,  since,  unlike  the  Middlesex  act,  23  Geo.  2. 
c.  19.,  this  has  not  those  words.     2  Taunt.  169.]  • 

[Where  the  plaintiff  recovers  less  than  5/*,  it  is  no  objection  to  entering 
a  su^estion  on  the  roll  to  that  effect,  under  39  &  40  Geo.  3.  c.  104.,  that 
the  plaintiff  believed  he  had  a  cause  of  action  for  more  than  that  sum.  2 
Mars.  145.     6  Taunt.  452.] 

[Courts  of  conscience  have  incidental  jurisdiction  over  a  question  of 
bankruptcy.     1  B.  &  P.  11.] 

The  court  op  aldermen.  Vide  London  (D). — Vide  4  Inst.  248«  Vide 
Priv.  Lond.  353. 

The  court  or  the  chamberlain,  and  of  the  chamberlain  and  or- 
phans. Vide  Guardian,  (G  1,  &c.) — London,  (I — N  2.) 
— Vide  4  Inst.  248,  250.  Vide  Priv.  Lond.  279,  &c. 
302,  &c. 

The  court  or   common  council.     Vide   London,   (F). — Vide  4  Inst. 

249.  Vide  Priv.  Lond.  350,  ^c. 

The  court  op  conservancy.     Vide    London,  (B). — Vide   4  Inst.  250* 

Vide  Priv.  Lond.  364,  &c. 
The  court  or  the  coroner.     Vide  Officer.  (G  5,  &c,) — Vide  4  Inst* 

250.  Vide  Priv.  Lond.  408. 
["344] 
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The  court  of  escheator.     Vide  Escheat,   (C.) — Vide  4   Inst.  250. 

Vide  Priv.  Lend,  408. 
The  court  of  watermen.     Vide  Priv.  Lond.  387.  &c. 
The  court  of  St.   Martin's-le-grand.     Vide  Priy.  Lond.  409.  Vide 

DiSMES,  (M  6,  7.) 

f*](P)  COURTS  IN  OTHER  CITIES,   BOROUGHS,  Sic. 

(Pi.)  Grant  tenere  pladta. 

So,  by  grant,  or  prescription,  every  other  city,  or  borough,  may  have 
courts  for  matters  within  their  precincts. 

In  every  case,  where  power  is  given  to  any,  to  hear  and  determine,  they 
have  judicial  authority,  and  act  as  judges.  '  1  Sal.  200. 

And  if  authority  be  given  to  fine  and  imprison,  it  shall  be  a  court  of  rec*- 
ord.    R.  1  Sal.  200.  396. 

A  grant  lenere  pladta^  gives  jurisdiction,  but  not  exclusive  of  other  courts. 
Hard.  509.     If  there  be  no  negative  words.     Pal.  456. 

And  upon  such  a  grant,  the  grantee  may  make  a  judge  ;  but  when  made, 
he  is  the  king's  justice.     20  H.  7. 6.  a. 

Bat  a  court  cannot  hold  plea  of  freehold,  upon  a  plaint,  without  writ ; 
though  a  custom  for  it  be  alleged.     R.  2  Lev.  98.  123. 

So,  a  court,  which  does  not  proceed  according  to  the  common  law,  cannot 
be  established  by  the  king's  charter,  without  an  act  of  parliament,  or  pre- 
scription.    2  Vent.  33,  4.     Vide   Chancery,  (A  3.) — Prerogative,  (D  28.) 

[The  stat.  29  Geo.  2.  c.  37.  does  not  give  power  to  the  courts  baron  of 
Sheffield  and  Ecclesall,  to  hold  suit  against  persons  residing  within  the  juris- 
diction of  those  courts  in  causes  ari^iqg  without^  E.  35  Qeo.  3.  6  T.  Rp 
242.] 

(P  2.)  Conusance  of  pleas. 

So,  the  king  may  grant  conusance  of  pleas  ;  by  which  the  grantee  shall 
have  conusance  of  all  pleas  commenced  in  other  courts  out  of  such  precinct. 
Hard.  509.     Pal.  456.     Vide  University. 

And  a  grant  of  conusance  of  all  actions,  is  the  same  as  of  ^11  pleas,  t 
Rol.489.I.'52. 

So,  the  grant  shall  be  allowed,  though  the  action  be  laid  in  London,  or 
in  another  county  :  for  it  shall  be  commenced  de  novo,     R.  Hard.  509. 

Though  the  suit  be  by  quo  minus,  for  this  does  not  exclude  conusance, 
where  there  are  the  words,  licet  langat  nos.     R.  Hard.  509. 

So,  an  antient  grant  de  curia  regali,  or  omni  regia  potestate,  is  sufficient,  if 
conusance  upon  it  has  been  allowed.     1  Rol.  491.  1.  10. 

So,  such  antient  grant  is  sutficient,  though  no  judge  be  named,  where  th« 
bailiff  of  the  grantee  has  always  used  conusance.     1  Rol.  491.  1.  10.  15.  27. 

A  grant  of  con  usance  of  all  pleas  extends  to  an  assise,  &c.  if  conusance 
ofithas  been  used  upon  an  antieut  grant.  1  Rol.  490.  1.  2Q.  23,  14  If, 
6.  12.  a. 

A  grant  of  conusance  in  guibuscunque  curiis,  extends  to  B.  R.  and  C.  B, 
1  Rol.  490.  1.  2.  Semb.  Pal.  456. — So,  to  the  chancery,  and  exche<j[uer. 
R.  Hard.  509. 

A  grant  where  a  scholar  or  persona  privilegiata  is  sued,  extends  where 
fi^  college  or  corporation  is  sued.     B*  1  Mod.  164^ 
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And  shall  be  allowed  in  the  exchequer,  or  B.  R.  though  the  suit  there  he 
by  bill,  which  imports  privilege.     R.  6  H.  7.  9.  b. 

[*](P  3.)  When  it  shall  not  be  allowed. 

But  conusance  caitnot  be  claimed  by  proscription.  Co.  L.  1 1 4.  1  Sal. 
183. 

And  a  grant  of  it  will  be  bad,  generally,  if  it  be  not  said  before  what  judge. 
1  Rol.  491.  1.  5.  20. 

Unless  where  it  is  implied,  before  whom  :  as,  if  a  grant  be  of  conusance 
within  his  court;  for  the  judge  of  the  court  shall  have  it.  iRoI.  419* 
1.  17. 

[So,  a  grant  of  conusance  to  proceed  in  any  other  manner  but  by  the  com- 
mon law  is  not  good,  but  by  an  act  of  parliament.  Hard.  509.  2  Wils. 
408.] 

So,  a  grant  before  the  bailiff,  steward,  &;c.  of  the  grantee  is  void,  where 
he  has  no  such  officer.     1  Rol.  491.  1.  25.      1  H.  4.  5.  a. 

So,  a  grant  of  conusance  in  all  plqas,  does  not  extend  to  felony  or  appeal. 
1  Rol.  489. 1.  56. 

Nor,  to  an  assise,  unless  it  be  named  ;  for  it  is  a  plaint.     1   Rol.  490.  1. 
•    15.  20.     14  H.  6,  12.  a. 

So,  a  grant  of  conusance  in  covenant  does  not  extend  to  a  fine  upon  a 
writ  of  covenant.  .  1  Rol.  490.  1.  50. 

So,  conusance  of  pleas  coram  quihuscunque  jxisticiariis  does  not  extend  to 
the  justices  of  B.  R.  or  C.  B.  if  they  be  not  named.     1  Rol.  490.  1.  5. 

So,  conusance  of  pleas  shall  not  be  allowed,  where  the  inferior  court  cim- 
not  do  right ;  as,  in  replevin  :  for  it  cannot  grant  a  re-summons,  or  second 
deliverance.     2  Inst.  140.      1  Rol.  4C9.  1.  30.  F.  g.  153.  295. 

Or,  a  quart  impcdil :  for  the  inferior  court  cannot  write  to  the  bishop. 
Co.  L.  134,b. 

Nor,  where  an  interpleader  is  necessary  :  for  it  cannot  allow  it.  1  Rol. 
493.  1.  20. 

Nor  in  a  fine,  or  scire  facias  uj^on  it.     1  Rol.  490.  1.  13.     492.1.  40. 

Nor,  in  an  action  founded  upon  a  statute  made  since  the  conusance  grant- 
ed.    1  Rol.  490.  1.  30. 

Nor,  in  an  attaint ;  for  by  the  st.  23  II.  8.  3.  it  shall  be  brought  in  B.  R. 
or  C.  B.     Co.  L.  294.  b.     Dy.  202.  b. 

So,  it  shall  not  be  allowed,  if  the  grantee  be  party.  1  Rol.  491.  H.  492. 
1.  15.     Semb.  cont.  Dy.  157.  a. 

Though  the  grant  be,  licet  ipse  sit  pars.     1  Rol.  492. 1.  20.  30. 

Otherwise,  where  the  plea  is  held  before  the  steward  of  the  grantee.  1 
RoU  492.  1.  5.  25.     Dy.  157.  a. 

So,  it  shall  not  be  allow^ed  in  a  transitory  action  alleged  out  of  the  juris- 
diction.    R.  1  Sid.  103. 

Or,  where  the  defendant  is  a  foreigner;  or  where  one  of  the  defendants 
is  so,  if  he  cannot  be  severed.     1  Rol.  493. 1.  50.     404.  1.  2.  5. 

Or,  pleads  privilege  :  as,  an  attorney,  &c.  R.  1  Rol.  4G9.  C.  Dy.  287. 
a.  in  marg.     R.  Lit.  304. 

[Quaere.  When  an  attorney  is  plaintiff,  whether  the  universities  are  en- 
titled to  conusance  ?  C.  P.  M.  14  Geo.  2.  Willes,  233.  Barnes,  346.  Pr, 
Reg.  696.  S.  C] 

Or,  is  in  custodia  mar.     Semb.  6  H.  7.  9.  b. 

[*]If  he  be  sued  as  a  trustee,  or  for  other  matter  of  equity  in  chancerr 
or  the  exchequer.     R.  Hard.  1 80.     R,  2  Vent.  362,     Vide  Chancery  (3  X,) 
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When  and  how  demanded. 

Conusance  ought  to  be  demanded  by  the  lord,  and  not  pleaded  to  the  ju- 
risdiction.    Semb.  1  Lev.  89.     Bro.  Juriediction,  92. 

Add  it  shall  be  demanded  the  6rst  day,  at  the  return  of  the  original,  where 
the  place  appears  by  the  writ ;  as,  in  trespass  quart  clausum /regit ^  &c.  1 
Rol.  494.  M. 

In  debt,  ^c.  if  the  franchise  be  a  county  by  itself.  1  Rol.  495.  !•  10. 
R.  3  H.  6.  30.  b. 

If  the  place  does  not  appear  by  the  writ,  as  generally  in  debt,  detinue,  &c. 
it  ought  to  be  at  the  day  of  the  count.  3  H.  6.  31.  a.  1  Rol.  494.  1.  55. 
495. 1.  5.     R;  9  H.  7.  10.  b.      16  H.  7.  16. 

[But  a  demand  comes  too  late  after  plea  pleaded,  and  replication  tender- 
iog  issue.     Barnes,  346.] 

[So,  after  an  imparlance,  or  an  inquCvSt  awarded  bv  default.  1  Rol.  489. 
A.  492. 1.  50.  493.  1.  10.  494.  I.  45.  495.  1.  17.  6  H.  7.  10.  a.  R.  1  Sid. 
103.  1  Lev.  89.  Sho.  352.  C.  P.  M.  14  Geo.  2.  Willes,  233.  Barnes, 
346.    Pr.  Reg.  696.  S.  C] 

[And  if  the  declaration  be  delivered  after  Hilary  term,  intitled  as  of  Hi- 
lary term,  it  may  be  claimed  the  first  day  of  Easter,  notwithstanding  the  im- 
parlaace ;  for  an  imparlance  is  but  a  fiction,  and  one  iction  may  be  set 
against  another  by  entering  the  claim  on  a  roll  of  Hilary  term.  2  Wils. 
411.] 

It  ought  to  be  demanded  by  the  lord  himself,  or  his  attorney.  1  Sal.  1 83. 
6H.7.10.  a. 

So,  by  the  chancellor  of  the  university,  the  steward  of  Ely,  &c.  Dy. 
157.  a.      1  Mod.  163. 

By  the  vice-chancellor,  or  his  attorney.     R.  Hard.  510. 

And  he  ought  to  shew  the  charter  itself,  or  an  allowance  in  eyre.  3  H.  6« 
30.  b.     I  Sid.  103.     1  Lev.  89.     1  Sal.  183.     Pal.  456. 

And  if  it  be  an  attorney,  his  letter  of  attorney  in  Latin.  2  Sid.  1 03. 
Sho.  352.     1  Sal.  183. 

And  he  ought  to  continue  his  demand  at  every  return  of  process.  1  Rol. 
495.1.31. 

And,  it  is  sufficient  to  shew  usage  in  a  single  instance.     1  Sal.  1 83. 

[The  claim  must  be  entered  on  record,  and  state  every  thing  that  is  ne- 
cessary to  take  away  the  jurisdiction  of  the  court.     2  Wils.  410.] 

[The  whole  proceedings  in  the  cause  up  to  the  time  of  making  the  claim, 
ought  to  be  entered  on  the  same  roll  with  the  claim.  Then  the  claim 
tbas :  and  hereupon  comes  George  Henry,  earl  of  Litchfield,  chancellor  of 
the  university  of  Oxford,  by  C.  D.  his  attorney,  to  demand,  claim,  prosecute, 
and  defend  bis  liberties  thereof,  that  Is  to  say,  to  have  the  conusance  of  the 
plea  aforesaid.      2  Wils.  410.] 

SThen  the  charter  on  which  the  claim  is  founded  must  be  fully  set  forth, 
also  the  act  of  parliament,  if  there  be  a   private  one,  confirming  the 

charter.] 

[Then,  if  the  claim  is  oaly  by  charter,  that  it  has  been  allowed  before  by 
the  king^s  writ,  or  by  the  superior  courts.     2  Wils.  410.  412.] 

[But,  if  it  be  by  act  of  parliament,  it  is  not  necessary  to  shew  that  it  has 
been  allowed.     2  Wils.  412.] 

[*}[Then  the  conclusion  in  this  form  ;  and  the  aforesaid  chancellor  de- 
mands his  liberties  and  privileges  aforesaid,  according  to  the  form  and  effect 
of  the  letters  patent  aforesaid,  and  the  confirmation,  aforesaid,  in  this  p\e^ 
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between  the  parties  aforesaid,  in  the  court  of  the  lord  the  king  now  depend- 
ing, to  be  allowed  him.     2  Wils.  410.] 

[If  the  claim  be  by  charter  only,  then  add ;  as  heretofore  hath  been  al- 
lowed.    Id.  ibid.] 

fif  the  claim  be  by  an  university,  there  must  be  a  certificate  from  the 
ehancellor  that  the  parties  are,  or  at  least  that  the  defendant  is,  of  the  uni- 
versity.    Str.  810.] 

[And  that  the  defendant  is  actually  resident  at  the  university.     2  Wils. 

312.] 

[And  there  must  be  an  affidavit  confirming  the  chancellor's  certificate. 

Str.  810.     2  Wils.  312.     Vide  B.  R.  H.  241.] 

Or,  at  the  return  of  the  capias  or  exigent,  where  the  place  appears  by 
the  writ.     1  Rol.  492.  1.  45.  495.  1.  12. 

Yet,  it  cannot  be  allowed,  till  the  writ  served,  and  all  the  defendants  ap- 
pear.    1  Rol.  495.  1.  27.  40  ad  45. 

[If  the  claim  be  allowed,  that  does  not  so  absolutely  dismiss  the  cause, 
as  that  it  can  never  be  brought  back  again  3  but  the  parties  have  a  day  given 
them  in  the  court  of  the  party  claiming  conusance,  and  if  the  inferior  court 
do  not  do  them  full  and  speedy  justice,  they  shall  return  again  to  the  king's 
court.     2  Wils.  411.] 

[Therefore,  after  the  entry  of  the  allowance  of  the  claim,  the  further  en- 
try on  the  roll  runs  thus  :  el  super  hoc.  idem  attornatus  ejusdem^  ^c,  hie  in 
curia  prafixit  diem  partibus  prcedictis  coram^  <J/-c.  apud  T.  infra  hundreduvi 
prcedictum  die^  fyc.  et  dictum  est  eidem  attomato^  4^c,  quod  partibus  prcedictis 
plena  et  ceteris  juslitia  inde  txhiheatur^  aliot/uin  redeanty  ($rc.     Id.  ibid.] 

[And  for  good  cause  shewn,  the  cause  may  be  brought  back  again,  a  re- 
summons awarded,  and  the  parties  go  on  from  the  period  in  which  the  clause 
was  at  the  allowance  of  the  claim.     Id.  Ibid. 

[Conusance  must  be  claimed  in  the  first  instance,  or  at  the  first  day.  B 
Burr.  2820.] 

[Conusance  on  behalf  of  the  university  may  be  claimed  by  the  rice- 
ehancellor  of  Oxford,  during  a  vacancy  in  the  office  of  chancellor.  1 1 
East,  543. J 

[An  affidavit  in  support  of  a  claim  of  conusance  by  the  university  of  Ox- 
ford, in  respect  of  one  alleged  to  be  now  a  common  servant  of  the  univer- 
sity, need  not  state  that  he  is  resident  therein,  or  that  he  is  matriculated* 
15  East,  634.] 

[Claim  of  conusance  by  the  university  of  Cambridge  allowed,  notwith- 
standing objections  to  the  mode  in  which  it  was  made  and  entered  on  the 
record.     12  East,  12.] 

(P  4.)  Incidents  to  courts. 

If  the  king  grants  to  a  borough,  &c.  power  tenera  placila,  it  shall  have 
all  incidents,  though  not  mentioned  in  the  charter  :  as,  it  shall  have  officerB, 
a  Serjeant,  bailiif,  &c.  to  return  juries,  execute  process,  &c.  R.  I  Rol. 
526.  1.  30. 

So,  if  it  be  erected  by  act  of  parliament :  and  shall  have  power  to  con- 
tinue their  process,  as  incident.     R.  1  Sal.  408. 

So,  it  shall  have  process.     Vide  post,  (P  8.) 

[*]But  it  shall  not  have  power,  as  incident,  to  award  a  writ  of  inquiry  t# 
a  bailiff:  for  it  may  b^  executed  in  court.     R.  1  Rol.  520.  1.  95. 

[*349] 


Courts  in  other  cities^  boroughs,  ^c.  395 

(P  5.)  Jurisdiction. — In  actions  real. 

The  jurisdiction  of  inferior  courts  in  a  city,  borough,  &c.  extends  to  all 
actions,  real  or  personal,  which  by  grant  or  prescription  are  allowed  to  them. 

A  writ  of  right  patent  lies  for  a  tenant  in  fee,  directed  to  the  mayor  and 
sherifls  in  Lond6n,  or  to  bailifis,  &c.,  commanding  them  to  do  right  to  the 
demandant  against  the  tenant  for  such  tenements.  Reg.  2  b.  F.  N.  B.  b. 
CD.    Vide  Droit,  (B  l,&c.) 

And  in  this  he  does  not  make  protestation  to  sue  in  the  nature  of  such  a 
writ  as  he  pleases,  as  in  a  writ  of  right  close,  but  must  sue  such  writ  as  his 
case  requires.     F.  N.  B.  7.  A. 

And  therefore,  as  right  patent  lies  for  tetiant  in  fee,  so  a  special  writ  lies 
^  the  mayor  and  sheriffs,  or  to  bailifis,  &c.  to  do  justice  to  the  heir  in  tail, 
for  lands  devised,  &c.  to  him.     Reg.  244.  b.     F.  N.  B.  7.  A. 

Or,  to  him  in  reversion,  or  in  remainder.     Reg-  245.  a. 

So,  to  tenant  in  dower.     Reg.  1 70.  b.     F.  N.  b.  7.  A. 

So,  since  the  st.  Gloc.  6  Ed.  1.  11.  if  any  one  impleaded  lose  by  collu- 
sion, to  make  a  termor  lose  his  term.     Reg.  179.  a.     2  Inst.  323. 

So,  upon  the  st.  Glo.  13.  if  a  tenant  does  waste  or  estrepement.  2  Inst. 
328.    Reg.  77.  b. 

So,  to  ffiake  partition.     Reg.  76.  B.     F.  N.  B.  6.  G. 

fifa  sheriff  is  empowered  by  private  act  of  parliament  to  take  inquisition 
of  the  value  of  lands  giving  notice  to  the  owners,  the  notice  must  appear  on 
the  inquisition,  otherwise  the  jurisdiction  does  not  appear ;  and  on  certiorari 
all  will  be  quashed.     T.  8  G.  3.     4  B.  M.  2244.] 

(P  6.)  Actions  personal. 

So,  in  personal  actions  an  inferior  court  may  hold  plea  by  charter,  or  pre« 
Kriptton. 

Tlu  style  of  the  court. — And  the  style  of  the  court  ought  to  shew  by  what 
authority  the  court  was  held.  R.  8  Co.  133.  a.  R.  1  Cro.  489.  Mo.  422. 
Ow.  50.  1  Rol.  795.  1.38.  Noy.  35.  R.  2  Cro.  184.  493.  <532.  R. 
Yel.  46.     R.  1  Sid.  311.     R.  Jon.  451. 

So,  every  officer  who  justifies  under  the  authority  of  the  court,  ought  to 
shew  it ;  as,  a  steward,  bailifl^  &c.     R.  Cro.  Car.  46.     Adm.  Mod.  Ca.  72« 

[If  the  style  of  the  court  is,  according  to  the  custom  whereof,  &c.  it  ift 
not  necessary  to  shew  that  the  steward  may  appoint  an  under-steward,  or 
that  he  was  appointed  in  writing.     M.  2  G.  2.     Ld.  Raym.  1543.] 

But  where  the  style  of  the  court  is  not  conformable  to  the  usual  courts,  it 
shall  be  aided  by  intendment,  as  if,  in  the  style  of  a  noxxvi  pedis  pulverisati^  it 
be  alleged^  that  it  is  held  by  prescription ;  it  shall  not  be  intended  of  a  court 
of  piepowder,  which  cannot  be  by  prescription,  but  of  another  customary 
court  ander  that  denomination.     1  Sal.  265. 

So,  if  the  style  alleges  the  court  to  be  secundum  legem  mercatoriam^  where 
il  does  not  appear  to  be  curia  stapula  ;  it  shall  be  intended  of  some  other 
court  under  that  denomination.     R.  1  Sal.  265.     Mod.  Ca.  61. 

[*](P  7.)  The  plaint. 

la  these  courts,  the  plaint  is  in  the  nature  of  an  original  in  C.  B.  1  Sal. 
266.    [1  Leo.  184.  302.     B.  R.  H.  19  Geo.  3.     Doug.  61.] 

rif  the  plaint  is  of  a  plea  of  trespass,  generally ;  it  is  good,  without  adding 
with  force  and  arras.     M.  2  G.  2.     Ld.  Raym.  1543.] 
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(P  8.)  The  process. 

IfthekiDg  grants  conusance  of  pleas,  the  grantee  shall  have  power  to 
make  process  by  petit  cape^  process  upon  voucher,  or  other  process,  as  inci- 
dent,  though  no  mention  of  it  in  the  grant.     1  Roh  490.  1.  45. 

And  he  shall  make  process  by  capias,  where  other  justices  make  it.  1 
Rol.  495.  I.  bo. 

And,  by  grand  distress,  wher6  the  case  requires.     1  Rol.  495.  1.  61. 

And  if  the  defendant  be  convicted,  he  shall  be  fined,  imprisoned,  or  amer- 
ced, as  the  case  requires.     1  Rol.  495.  1.  55* 

So,  by  custom,  goods  taken  upon  grand  distress,  if  it  be  returned  quod  nihil 
habet  vlterius,  may  be  delivered  to  the  plaintiif  for  his  debt,  if  he  recovers, 
upon  security  to  re-deliver  them  if  he  does  not  obtain  judgment.     1  Rol. 

564.  1.  4. 

But  a  capias  ought  to  be  after  a  summons  or  attachment,  not  the  first  pro- 
cess.    Yel.  158.     R.  2  Cro.  261.     [C.  P.  M.  11  Geo.  2.     Willes,  30.] 

And  if  it  be,  it  shall  be  error,  and  not  aided,  as  the  want  of  an  original  by 
the  St.  18  El.     R.  2  Cro.  222.  261.     Yel.  158. 

!But  the  irregularity  of  a  capias  issuing  for  the  first  process  is  aided  by 
endant's  appearance.     M.  2  G.  2.     Ld.  Raym.  1543.] 

So,  a  custom,  that  a  capias  be  awarded  before  summons,  will  be  void.  R. 
1  Rol.  563.  1.  20. 

So,  a  custom,  in  the  capias  against  the  prmcipal,  to  have  a  clause,  if  he 
be  not  found  to  take  the  bail.     R.  1  Rol.  563.  1.  44. 

So,  a  custom  to  take  the  bail  in  execution  upon  a  return  of  non  est  mren- 
lus  upon  a  capias  against  the  principal,  without  a  scire  facias,  is  void.  R.  1 
Rol.  563. 1.  35.  45. 

So,  generally,  the  process  ought  to  be  returnable  at  a  day  certain ;  for  ad 
proximam  curiam  \s  not  suflicient.     R.  2  Cro.  314.     2  Bui.  36. 

[But  where  there  is  a  justification  under  process  of  an  inferior  court,  itis 
sufficient  that  it  was  returnable  ad  proximam  curiam,  especially  if  it  appear 
that  the  court  was  held  at  any  time  certain,  as  from  three  weeks  tothice 
weeks.     Cowp.  21,  22.] 

tAnd  this  whether  the  process  be  mesne  or  judicial.     Id.  ibid.] 
By  stat.   19  Geo.  3.  c.  70.  s.  1.  no  person  shall  be  held  to  special  bail, 
upon  any  process  issuing  out  of  any  inferior  court,  for  less  than  lO/.J 

(P  9.)  The  declaration. 

By  the  st.  36  Ed.  3. 15.  all  pleas  in  the  courts  of  the  king,  or  others,  shall 
be  in  Latin.  Vide  the  st.  4  G.  2.  26.,  and  5  G.  2.  27.,  that  all  proceedings 
in  courts  of  justice  are  to  be  in  English. 

And  therefore,  in  a  declaration,  if  the  day  or  year  be  in  English  figures,  it 
is  error.     R.  1  Sid.  40.     2  Lev.  102. 

Otherwise,  in  numeral  letters,  which  are  Latin  figures.     R.  2  Lev.  102- 

Or,  if  the  time  be  well  described  by  the  year  of  the  king,  the  addition  of 
the  A.  D.  in  figures  shall  be  rejected.     R.  1  Sal.  195. 

So,  an  usage  to  write  in  English  does  not  aid.     R.  Cro.  El.  85.  185. 

[*]By  the  st.  8  El.  2.  in  courts  of  London  or  corporations,  where  con  tin- 
aancis  are  de  die  in  diem,  the  plaintiff  shall  declare  in  three  days  after  ap- 
pearance, otherwise  at  the  next  court,  unless  time  given  by  special  order  of 
court,  or  pay  costs. 

A  declaration  wide  idem  Q.pcr  att*  suum  quod  cum.  &c.  omitting  dicit,  is 
error.     R.  Yel.  103. 
[*351] 
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So,  if  the  cause  of  action  does  not  appear  to  be  within  the  jurisdiction  of 
tbe  coart,  it  is  error ;  as,  if  the  whole  consideration  in  assumpsit  does  not 
appear  to  have  been  there :  as  assumpsit  for  wares  sold,  without  saying 
Aidem  vendit.  1  Sand.  74.  R.  1  Vent.  243*  1  Sid.  87.  1  Lev*  137. 
R.  2  Jon.  230.     2  Lev.  87. 

[That  the  defendant  was  indebted,  and  promised  to  pay  within  the  jitris- 


dictioD,  is  not  sufficient.     2  Wils.  16.     1  Term  Rep.  151 .1 

Sit  must  also  be  shewn  that  the  goods  were  sold  and  delivered  there.     9 
s.  26.] 

[Or,  that  the  money  was  had  and  received.     1  Term  Rep.  151. 
'or  money  lent,  without  saying  ibidem  mutuatm     1  Vent.  72. 

For  nursing,  without  saying  ibidem  nutrit,     Ray.  75.     1  Lev.  96. 

So,  if  tbe  action  be  for  a  close  called  B.,  without  saying  that  the  clo8# 
lies  within  the  jurisdiction. 

Or,  for  trespass  done  there.     Noy,  1 29. 

[And  where  one  count  is  not  laid  within  the  jurisdiction,  and  the  ditmagetf 
are  given  generally,  it  is  fatal  on  a  writ  of  error,  though  there  be  another 
{ood  count.     1  Term  Rep.  151. 

[And  the  stat.  of  jeofails  will  not  help  it.     Id.  ibid.  J 

DO,  if  an  asstanpsit  be  for  fees  as  a  solicitor  in  chancery ;  for  the  chance- 
ry is  not  within  the  jurisdiction.     R.  1  Vent.  23. 

Or,  fiio</nonmo/e«/aref  the  Jesuits,  without  sayings  that  the  Jesuits  lived 
within  the  jurisdiction.     R.  1  Si4*  105. 

Quod  sursum  redderet  an  obligation,  without  saying,  that  it  was  within  the 
jurisdiction.     1  Sid.  105. 

(juod  iret  de  Yoric  ad  A.,  or  carry  goods  from  York  to  A.,  without  saying 
that  A.  is  within  the  jurisdiction.  R.  1  Rol.  545. 1.  35.  45.  Cro.  Car. 
571. 

That  he  would  procure  the  lease  of  a  house  in  A*,  without  saying  that  A. 
is  within  the  jurisdiction.     R*  1  Lev.  50.     1  Vent.  2* 

That  he  would  pay  when  he  returned  to  A.,  without  such  allegation.  R. 
Cro.  Car.  571.     Jon.  451. 

So,  if  one  sues  an  heir  upon  an  obligation  by  his  ancestor,  without  saying 
that  he  has  assets  there  ;  though  he  says  that  the  obligation  was  made  withia 
the  jarisdiction.     R*  1  Roh  494«  1.  35. 

If  one  sues  for  slander  within  the  jurisdiction  by  which  he  has  lost  her  m  ar- 
riage,  &c.  without  saying  that  the  loss  (which  is  the  gist  of  the  action)  Was 
ftere.    R.  I  Sid.  85.  95.     Ray.  63.     1  Lev.  69;  153i 

But  if  an  action  be,  that  he  sued  infra  jurisdictiontm  in  the  name  of  A. 
witboat  his  consent,  raiiqne  cujus  others  sued  him:  it  need  not  be  said,  that 
thcuther  suits  were  infra  jurisdiciionem ;  for  the  suit  in  the  name  of  A., 
without  consent,  is  the  sole  ground  of  the  action.     R.  Jon.  448. 

So,  if  an  action  be  for  slander,  ;?6r  quod  he  lost  customers  inffa  jurisdic* 
tionem  if  alibi.     R-  Jon.  450.     Mod.  Ca.  224- 

In  an  action  upon  the  case  for  abusing  a  horse  committed  to  his  care,  by 
Jiding,  it  need  not  be  said  that  he  rode  infra  jurisdictionem  ;  for  the  gist  of 
the  action  is  the  neglect.     B.  Mod.  Ca.  224* 

[,llf  in  assumpsit  the  plaintitl'  says,  that  upon  amaccount  for  debts  infra 
ivrisdictionem  the  defendant  was  indebted  to  him  in  so  much,  viz.  for  value 
^received,  without  saying  infra  ftirisdictionem.  F.  g.  44.  2  Mod.  Ca.  77. 
I  [If  the  account  is  laid  to  be  stated  infra  jurisdictionem^  it  is  not  necessary 
(to  aver  the  items  to  have  arisen  there.  H.  2  G.  ?.  Str.  827.  Ld.  Raym. 
[1555.]  •  ■.         ^ 
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(P  10.)  Plea. 

By  custom,  the  defendant  in  debt,  without  denying  the  debt,  may  pray, 
quoa  inquiratur  de  vero  dubito  secundum  consuetudinem^  upon  which  the 
plaintififshall  have  judgment  for  the  debt  found.     R.  1  Rol.  564. 1.  25. 

(P  11.)  Continuance. 

After  appearance  until  judgment,  a  continuance  oup;ht  to  be  entered  from 
one  court  to  another.  1  Rol.  486. 1.  10.  30.  45.  Vide  Pleader,  (V  1,  &c. 
W  1,  &c.). 

And  therefore  dies  datus  to  the  plaintiff,  without  a  day  also  to  the  defend- 
ant, is  error.     R.  1  Rol.  486.  1.  90. 

And  the  court  shall  have  a  power  to  make  continuances  as  incident.  R. 
1  Sal.  408.     Vide  ante,  (P  4.) 

But  a  continuance  by  dies  datus  is  sufficient,  though  it  is  not  said  dal.  per 
cur.     R.  1  Sal.  265. 

So,  a  continuance  frojn  one  court  to  another  ;  though  the  charter  allows 
a  court  from  week  to  week,  and  it  is  adjourned  to  the  second  week,  leaving 
a  week  betweep,  except  where  the  charter  says,  non  aliter.  R.  1  Rol.  526. 
i.  50. 

Vide  Amendment,  (!)• 

(P12.)  Inquest. 

The  trial  in  an  inferior  court  shall  be  by  an  inquest  of  twelve  lawful  men. 

And  the  entry  may  be  quod  venire  fac.  12,  &c.  per  quos,  Aic.  without  en- 
tering it  at  large.     Ray.  20. 

So,  the  venire  may  he  for  twenty-four  or  twenty-three  in  an  inferior  court, 
if  the  trial  be  by  twelve  of  them. 

[By  St.  29  G.  2.  c.  19.  judges  of  courts  of  record  in  cities,  towns  corpo- 
rate, liberties  and  franchises,  may  fine  juror  not  attending,  from  20^.  to  40t^.] 

But  a  trial  by  six  only  is  not  good ;  for  a  custom  for  it  shall  be  void.  R. 
1  Rol.  564.  1.  12. 

So,  it  cannot  grant  a  talcs ;  for  an  inferior  court  is  not  within  the  st.  35  H. 
8.  6.  and  a  custom  for  it  is  void.     R.  1  Rol.  563.  1.  50. 

But  there  may  be  a  tales  d%  circumstantibus  by  prescription  ;  and  if  there 
be  added  secundum  formam  statuti,  it  shall  be  rejected.     R.  F.  g.  274. 

[It  is  not  a  good  custom  for  an  inferior  court  to  award  a  tales  de  circitm^ 
stantibus.     M.  6  G.  2.  Str.  941.] 

If  the  jury  do  not  agree,  ati  inferior  court  may  keep  them  without  eating, 
drinking,  or  fire ;  and  adjourn  the  court  ^o/iw  quotiestWl  they  are  agreed. 
1  Sal.  201. 

l*]A^vemre'fac.  coram  majore^  without  saying Aic,  or  in  cutr.^  is  error.  Per 
Twisd.  1  Sid.  77. 

So,  a  ven.  fac.  xii  per  quos  rei  Veritas  scire  potent,  for  sciri^  R.  2 
Lev.  83.  ^         ' 

So,  it  is  error,  if  the  jury  find  the  defendant  guilty,  without  sayins,  sup^r 
sacramentum  suum.     R.  Hob.  248. 

If  they  find  that  the  plaintiff  has  40^?.  damage  by  the  nonperformance 
^  the  defendant's  promise  ;  for  they  ought  ^to  say  directly  quod  assumpsit. 

If  the  entry  be  quod  juratores  electi,  triati,  i'jurati  dicunt,  without  saying, 
ad  Tsntatem  dicmd.     R.  2  Lev.  83. 
Vide  Amendment,  (P). 
^353}  ,  . 
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(P13.)  Judgment. 

So,  the  judgment  in  an  inferior  court  ought  strictly  to  pursue  the  legal 
form ;  and  therefore  if  it  be  ideo  consideratum  est^  without  saving  oer  curiam 
it  mil  be  error.     R.  1  Sand.  74.     1  Sid.  143.  147.  ' 

So,  ideovidetur  curia.  R.  Yel.  130.     Noy,  129. 

Idco  liquet^  or^concessum  est.     Yel.  130. 

Idto  consideratHm  est  per  curiamy  without  iaying,  qifia  videiur  curim  guod 
flaciturn  est  minus  sufficiens.     R.  1  Sal.  403. 

So,  ifjt  be  quod  querens  ml  capiat  per  narratianemj  where  it  ought  to  be 
perquerelam,     R.  Show.  400. 

[If  judgment  is  that  plaintiff  ought  to  recover,  it  is  bad,  and  shall  be  re* 
versed  on  writ  of  false  judgment :  it  ought  to  be,  that  be  do  recover.  T. 
27  &  28  G.  2.     2  Wils.  16.] 

So,  if  pleg.  in  misericordia  be  omitted  in  a  judgment  in  replevin.  Sho. 
400. 

Bat  in  a  county  palatine,  ideo  consideratum  estj  without  saying  j9er  curiam^ 
is  sufficient.     R.  1  Sand.  74. 

So,  in  an  inferior  court  a  judgment  ftiod  recuperet  pro  damnis,  &c.  is 
pod,  without  saying  pro  misis  tt  custagiis  f  for  damna  includes  them.  2 
)ro.  420. 

So,  quod  recuperit  pro  misis  et  custagiis  dt  incrementOj  without  saying 
circa  sectam  suam.     Ray.  20. 

[By  the  st.  19  Geo.  3,  c.  70.  s.  4.  in  all  c&ses  where  final  judgment  shall 
be  obtained  in  an  inferior  court,  and  an  affidavit  made  thereof  in  any  court 
of  record  at  Westminster,  and  of  execution  having  issued  against  the  per- 
lOQ  or  eifects  of  the  defendant,  and  that  the  same  cai^not  be  found  within 
the  jurisdiction  of  the  inferior  court,  the  record  of  such  judgment  may  be 
re-noTcd  into  the  superior  court,  and  writs  of  execution  issued  to  the  sheriff 
of  any  county,  &c.] 

[Of  Great  Sessiojis. — The  ground  of  a  judgment  in  one  of  the  courts  of 
mat  sessions,    may    be  questioned  in  an  action  upon  the   judgment. 
Dougl.  6.1 

[An  indictment  for  a  misdemeanour,  may  be  removed  by  a  certiorari 
from  the  court  of  great  s^sions  in  Wales  into  the  K.  B.     3  T.  R.  658.1 

[To  remove  a  cause  from  the  great  sessions  of  Wales  to  the  court  of  ex- 
chequer under  33  peo.  3.  c.  68.,  the  proper  course  is  by  certiorari.  2 
Anat  480.] 

[For  the  Election  of  Knights  of  the  Shir^. — An  officer  presiding  at  the 
election  of  knights  of  the  shire,  may  order  one  who  disturns*the  proceed^ 
ings  [*]to  be  taken  into  custody,  and  carried  before  a  magistrate,  to  be 
dealt  with  according  to  law.     1  Taunt.  146.] 

i  Board  of  Controul  in  India  Affairs. — If  a  particular  tribunal  is  appointed 
etermine  whether  a  court  or  body  of  persons  have  exceeded  their  juris- 
diction, no  other  tribunal  can  interfere.  Thus,  by  33  Geo.  3.  c.  52.  the 
board  of  controul  have  authoritv  to  issue  orders  to  the  governments  in  In- 
dia, in  certain  cases  only  ;  and  if  in  the  opinion  of  the  court  of  directors, 
who  are  to  transmit  the  orders,  the  board  have  exceeded  their  powers,  the 
court  are  to  appeal  to  the  king  in  council,  by  whom  the  question  is  to  be 
determined.  Held,  on  an  application  for  a  mandamus  to  the  court  of  di- 
rectors, to  transmit  certain  orders  of  the  board  of  controul,  the  question 
whether  the  board  had  exceeded  their  authority  qould  not  be  agitated. 
4M.tS.  279.] 
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fOf  Commissioners  for  trying  Offences  committed  abroad.— Commisti  on- 
ew  uodcr  st.  33  Hen.  8.  c.  23.  and  43  Geo.  3.  c.  113.  s.  6.  have  no  jura- 
diction  Qver  ^n  effence  committed  out  of  the  kmg'a  dommions  bj  an  ahea 
enemy,  prisoner  of  war,  though  serving  by  agreement  as  a  manner  on  board 
an  English  merchant  ship.     1  Taunt.  26.]      .  *u    ^    ^    r 

FForeiffn.— No  action  will  lie  upon  a  foreign  judgment,  on  the  lace  ot 
which  it  appears  that  the  defendant,  not  resident  within  the  jurisdiction  of 
the  foreigti  court,  was  neither  served  with  process,  nor  came  in  to  defend 

the  action.     9  JEast,  192.]  .  ,         ,.  .        r  ^-^ 

[An  action  lies  on  a  foreign  judgment  notwithstanding  a  stay  of  execution 

awarded  thereon.     11  East,  118.]  r     •       •  j 

[An  action  lies  on  the  original  demapd,  notwithstanding  a  foreign  judg- 
ment thereon.     11  East,  110. 

'  [A  judgment  in  a  foreign  court  is,  until  reversed,  conclusive  evidence 
against  one  who  was  a  party  to,  and  had  notice  of  the  suit.  4  M.  &  S.  20.] 
'  [The  laws  of  England  pay  such  comity  to  foreign  courts,  as  to  consider 
their  judgment  binding  as  between  the  parties  to  the  suit  in  which  it  is  giv- 
en ;  and,  as  far  as  respects  thfe  property  affected  thereby  (as  in  the  insUnce 
of  prize),  but  not  as  between  strangers.     4  M.  &  S.  141.] 

Undebitatus  assumpsit  will  lie  on  the  judgment  pn  a  foreign  court,  without 
declaring  upon,  or  provin^g  the  grounds  and  cause  of  action  on  which  the 
jpdgment  went,     Lofil,  148.] 

[If  a  foreign  judgment  is  called  a  record  in  the  declaration,  and  the  con- 
clusion '^  prout  patet  per  recordum,  it  is  surplusage,  and  not  traversable  by  a 
plea   of  nul  tiel  record.     Doiigl.  1.] 

fjV«/  tiel  record  \s  no  plea  to  an  action  on  a  foreign  judgment.  Dougl.  1.^ 
In  an  acHori  upon  the  judgment  of  a  court  in  a  foreign  country,  the  sen- 
tence mu»t  be  proved  by  proving  the  hand-writing  of  the  judge  of  the 
court  who  subscribed  it,  and  the  authenticity  of  the  seal  aflSxed.  3  East, 
521.] 

Vide  Amendment,  (R). 

.     (P  14.)  Writ  of  enquiry. 

After  a  judgment  by  default,  &c.  a  writ  of  enquiry  shall  be  executed. 

And  it  shall  be  executed  in  court,  unless  where  the  .charter  allows  it  to 
be  before  the  bailiff,  kc.     R.  1  Rol.  526. 1.  35. 

'  And  where  the  charter  allows  it  before  the  bailiff,  serjeant,,&c.  it  shall 
not  be  before  the  mayor,  who  is  the  judge  of  the  cpurt.     R.  Yel.  69. 

[♦](P  15.)  The  reinedy,  if  out  of  the  jurisdiction. 

By  the  st.  W.  1.  3  Ed.  1.  35.,  of  great  men  and  others,  who  attach,  &c. 
pthers  to  answer  before  them  of  trespasses,  contracts,  &c.  done  out  of  their 
jurisdiction,  it  is  provided,  that  they  answer  to  the  person  attached  damages 
double,  &c. 

And  therefore,  if  any  sue  in  an  inferior  court  for  a  matter  arising  oat  of 
the  jurisdiction,  an  action  lies   for  double   damages   upon    that  statute. 

2  Inst.  230. 

So,  a  prohibition  goes  to  stay  such  suit.  F.  N.  B.  45  F.  2  Inst.  330. 
Vide  Prohibition,  (A  1,2.) 

And  such  prohibition  goes  before  the  action  commenced.     2  Inst.  230. 

Or,  after  declaration,  before  plea  in  bar  or  imparlance,  the  defendant  may 
tender  a  plea  to  the  jurisdiction,  upon  aiiidavit  of  the  fact ;  and  if  it  be  re- 
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fased,  he  shall  have  a  prohibition.     R.  2, Sid.  464.     1  Vent.  88.  181.     R. 
Ray.  189. 

So,  where  an  imparlance  is  given  with  the  declaration  of  course,  he  may, 
within  two  days  after  the  declaration.  R.  1  Vent.  333.  Per  Powel,  Lut% 
1571. 

So,  upon  an  affidavit  of  the  fact,  he  may  have  a  prohibition  without 
pleading  to  the  jurisdiction.     Per  two  J.,  one  cent.     Lut.  1026. 

Or,  if  a  plea  to  the  jurisdiction  be  prevented  by  artifice.     2  Mod.  273. 

So,  if  a  plea  to  the  jurisdiction  be  refused,  he  may  have  a  bill  of  excep- 
tions, and  tender  it  to  be  sealed  ;  and  thereby  take  advantage  of  that  mat- 
ter upon  error.     Semb.  F.  N.  B.  21.  N-     D.  1  Vent.  181. 

And  a  prohibition  Jies  after  a  plea  to  the  jurisdiction  refused,  though  the 
matter  be  alleged  to  be  within  the  jurisdiction.     R.  2  Rol.  317.  1.  30. 

In  transitory  as  well  as  real  actions. 

Where  the  defendant  is  attached  by  his  goods,  or  by  his  body.  F.  N.  B. 
45.  F. 

So,  if  the  declaration  does  not  allege  the  matter  to  be  within  the  juris- 
diction, a  prohibition  lies  at  any  time«t     2  Mod.  273. 

Or,  it  may  be  redressed  by  error.  R.  2  Cro.  96.  [or  false  judgment. 
Cowp.  20.] 

Soy  if  it  appears  to  be  out  of  the  jurisdiction,  the  judgment  is  void,  and 
coram  non  judice.     R,  1  Rol.  545.     1.  30. 

And  if  the  man  or  his  goods  are  taken  upon  it,  trepass  lies. 

Or,  if  be  escapes,  no  action  lies  against  the  officer  for  the  escape.  R. 
1  Rol.  545.  1.  30.  809.  1.  50. 

So,  such  judgment  cannot  be  pleaded  in  bar  to  another  action  for  the 
same  cause.     R.  3  Lev.  234. 

So,  where  a  man  sues  in  an  inferior  jurisdiction  for  a  matter  which  be 
Jcnows  to  be  out  of  the  jurisdiction,  an  action  on  the  case  lies  against  him. 
Semb.  cont.  Lut.  1569.     R.  1  Vent.  369.     (Ace.  2  Wils.  302.) 

[And  an  action  of  false  imprisonment  lies  against  the  judge  of. an  inferior 
court,  where  the  plaintiff  is  arrested  on  process  from  it,  if  the  judge  know 
that  the  matter  was  out  of  his  jurisdiction*  Str.  993.  B.  R.  H.  68.  S 
Wils.  385.] 

Or,  if  the  judge  refuses  a  plea  there,  which  he  ought  to  receive.  Per 
Jones,  2  Rol.  498. 

But  where  the  matter  is  supposed  within  the  jurisdiction,  and  the  defen- 
dant does  not  plead  to  the  jurisdiction,  but  imparls,  or  pleads  another  mat- 
ter,  by  which  he  admits  the  jurisdiction ;  he  shall  never  [*]afterwards  have 
a  prohibition,  though  it  be  out  of  the  jurisdiction.  Adm.  1  Vent.  88.  181. 
R.  2  Mod.  273.     1  Mod.  63.  81.     1  Sal.  202. 

Nor,  an  action  upon  the  statute  for  double  damages.     2  Inst.  230. 

Nor,  relief  by  error.     1  Vent.  236.     Vide  1  Vent.  369. 

So,  an  officer  shall  be  excused  though  it  does  not  appear  by  the  process 
to  be  within  the  jurisdiction,  and  in  fact  it  be  out  of  it ;  for  it  is  sufficient  that 
it  be  alleged  in  the  plaint  or  declaration.     R.  2  Mod.  59.  1 95. 

[In  justification,  by  the  officer,  it  is  sufficient  to  state  that  the  plaintiff 
below  levied  his  plaint  in  a  plea  of  trespass  on  the  case,  for  a  cause  of  ac- 
tion strising  within  the  jurisdiction  of  the  court,  without  setting  forth  the 
cause  of  action,  or  that  the  defendant  became  indebted  within  the  jurisdic- 
tion.    Cowp.  18.] 

So,  an  action  lies  against  the  officer  for  an  escape.  R.  1  Sal.  202.  R. 
P.  7  Ann.  (Com.  153.)    R.  cont.  per  three  J.  Ellis  ace.     2  Mod.  30. 
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Though  the  officer  had  notice  that  it  arose  out  of  the  jurisdictioB.  Vide 
Com.  153.  156. 

So.  an  action  on  the  case  does  not  iie  against  an  officer,  who  is  not  cona* 
sant.     R.  Lut.  1568. 

Nor,  against  the  plaintiff  in  the  inferior  court.  R.  Lut.  1560. 1569.  1572. 
Carth.  190. 

Though  he  knew  that  the  cause  of  action  arose  out  of  the  jorisdiction. 
Semb.  Lut.  1569.     Vide  supra,  (contra). 

[Where  the  party  (the  plaintiff  below)  pleads  a  justification  under  process 
of  an  inferior  court,  he  must  shew  that  the  cause  of  action  arose  within  the 
jurisdiction  of  that  court ;  but  the  officers  of  the  court  need  not.  C.  P.  M • 
11  Geo.  2.     Com.  574.     Willes,  30.  S.  C.     Infra,  tit.  Pleader,  (3  M.  94.>] 

So,  if  a  prohibition,  upon  a  suggestion  that  it  arises  out  of  the  jurBsdiction, 
goes  to  a  suit  in  an  inferior  court,  di  procedendo  shall  be  granted  if  it  appears 
to  be  within  the  jurisdiction ;  as,  if  a  prohibition  be  to  the  courts  of  London, 
for  slander  of  the  plaintiff  in  saying  that  she  is  a  whore,  a  procedendo  shall 
be  granted,  upon  affidavit  that  the  speaking  was  in  London,  where  sach 
words  are  actionable,  without  a  return  of  the  custom  upon  an  habeas  corpus. 
Show.  131.     4  Mod.  367. 

[Judgments  of  inferior  executed  upon  certain  conditions  bj  superior 
eourts.     19  G.  3.  c.  70.  s.  4.] 

(P  16.)  Misdemeanor  in  the  judge  or  officers. 

So,  for  a  misdemeanor  in  the  steward  or  judge  of  an  inferior  court,  an  at- 
tachment lies  against  him  as  for  a  contempt:  as,  if  he  gives  judgment  where, 
he  himself  is  party.     1  Sal.  201.  396. 

If  he  grants  a  dew  trial  after  judgment  and  costs  taxed.     1  Sal.  201. 

If  he  grants  an  attachment  against  all  the  goods  of  the  party.     Ibid. 

If  he  refuses  a  return  and  execution  of  a  writ  of  error,  though  bis  fees 
are  not  paid  or  tendered.     Lane,  16. 

But  a  man,  who  acts  as  a  judge,  can  never  be  questioned  by  action  or  in- 
dictment, for  a  matter  within  his  jurisdiction,  though  he  be  mistaken.  R.  1 
Sal.  396,  7.     Vide  Action  upon  the  Case  for  a  Conspiracy,  (B). 

[But  this  extends  only  to  the  judges  of  the  king^s  courts  of  record.  C.  P. 
E.  17  Geo.  3.     2BI.  1141.] 

So,  an  attachment  does  not  go,  where  the  contempt  is  not  manifes^t  z 
p]as,  if  a  judgment  be  against  B.  and  satisfied,  and  afterwards  another  action 
between  the  same  parties,  and  a  writ  of  error  upon  it  delivered  before  judg- 
ment, upon  which  the  steward  returns  the  former  judgment.     Ray.  189. 

(Q)  THE  COURSE  OF  THE  COURT. 

The  course  of  the  court  is  the  law  of  the  court. 

And  the  judges  will  generally  take  notice  of  the  course  and  law  of  every 
court. 

As,  upon  a  writ  of  error,  the  court  of  B.  R.  will  take  notice  what  are  the 
particular  laws  and  customs  of  the  place  where  the  judgment  was  gireOy 
without  a  return  of  them  upon  record :  as,  that  the  proceedings  in  Berwick 
are  in  English.     R.  1  Sal.  369. 

So,  of  &e  form  of  pleading,  &c.  in  C.  B.  the  court  of  B.  R.  will  take  no- 
tice ;  for  it  cannot  be  tried,  if  it  should  be  specially  assigned.  R.  2  R.  3. 
9.  b. 

f  The  judge  of  an  inferior  court  cannot  grant  a  new  trial ;  but  for  mattera 
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6f  irregularity,  where  the  proceedings  are  contrary  to  the  practice  and  rules 
of  the  court,  he  may  set  aside  the  judgment.  Semb.  M.  7  G.  Str.  392*  B. 
R.  E.  20  Geo.  3.     Dougl.  379.] 

[He  may  set  aside  a  writ  of  enquiry  or  judgment,  though  strictly  regular, 
if  obtained  by  fraud  or  surprise.     M.  4  G.  Fort.  198.] 

[He  may  set  aside  a  regular  interlocutory  judgment,  in  order  to  let  in  the 
trial  of  the  merits.     P.  31  G.  2.     1  B.  E.  568.] 

[He  may  set  aside  a  verdict,  when  after  notice  of  trial  a  reference  is  agreed 
to,  and  plaintiff  without  new  notice  goes  to  trial.     M.  8  G.  Str.  499.1 

[He  may  set  aside  a  verdict  for  irregularity,  but  not  upon  the  merits.  P. 
13  G.  2.     1  B.  M.  568.] 

In  what  court  error  shall  be  brought.     Vide  Pleader,  (3  B  1,  tic.) 

In    WHAT  COURT  A  QUIT  FOR   THE  KINo's  DEBT  SHALL  BE  BROUGHT.      Vide 
Dett,  (G  11.) 
Suit  oe  Court.     Vide  Copthold,  (K  13,  &c.) 
Erection  of  courts.     Vide  Prerogative,  (D  28.) 

PaOCEBDINOS  IN  COURTS,  WHEN  EVIDENCE.      Vide  EVIDENCE,  (C  ].) 

For  more  concerning  courts,  vide  Abatement,  (D  6.) — Assise  (B  7.)-^ 
Audita  Querbla,  (E  2.) — Dismes,  (M  5,  &c.) — Execution,  (I  1,  iiQ.y^ 
Privileoe,  (A  1.— C  1.)— Prohibition. — Quo  Warranto,  (C  1.) 

CREDIT. 

Bill  of  credit.     Vide  Merchant,  (F  3.) 

CREDITOR. 

Vide  Bankrupt,  (D  3.) 

nCREEK. 

Vide  Navigation,  (C). 

cross-remainders. 

Vide  Devisb,  (N  14, 15.) 

CROWN. 

Vide  Franchisis,  (G  1 .)— Prerooativk, — Rot,  (A  1,  2.)— Scotiakb, 

(D  2.) 

Limitation  OF  the  crownw    Vide  Parliament,  (H  18,  19.) 

Pleas  of  the  crown.    Vide  Action,  (D  1.) — Justices. — Justices  of 

Peace. 


cm  ANTE  DIVORTIUM. 

Viit  DUM  FUIT  INFRA  JBTATEM  (G). 
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cm  IN  VITA. 

Vide  Baron  and  Feme,  (I  3.) 

CUM  PERTINENTHS. 

Vide  Grant,  (E  9.) 

« 

CURIA  GLAUDENDA. 

Vide  Droit,  (M  1 ,  2.) 

CURSING  AND  SWEARING. 

Vide  Justices  of  Peace,  (B  23.) 

CURTESY  OF  ENGLAND. 

Vide  GoPTHOtp,  (K  1 .)— Estates,  (D  1 ,  2.)— Waste,  (F  2.) 

nCURTILAGE. 

Vide  Grant,  (E  7.) 

CUSTOM. 

OifSTOM.  Vide  Chancery,  (2  Y— 3  D  3.)— Copyhold,  (K  I,  &c.— S 
1,  &c.)— DisMES,  (H  16.)— Dower,  (B).— Guardian,  (G  1, 
&c.) — Parceners,  (B). — Parliament,  (R  24.) — Pleader, 
(C  38 — 3  K  3.  28.)— Prohibition,  (F  12.)— Trade,  (D  2.) 

Customs.  Vide  Parliament,  (H  11,  &c.)— Prerogative,  (D  43,  Sic.) 
—Trade,  (C  1,  &c.) 

Customs  of  London.  Vide  Guardian,  (G  1,  &c.)— London,  (M— N  1, 
&€.)— Waste,  (B  1,  2.) 

Customs  and  services.     Vide  Droit,  (G). 

Customary  conveyance.     Vide  Baron  and  Feme,  (G  4.) 

Customary  court.     Vide  CopyhoLd,  (A  2,  &c.) 

CUSTOS  BREVIUM. 

Vide  Courts,  (C  8.) 

CUSTOS  REGNI^ 

Vide  Roy,  (H  1,  2.) 

CUSTOS  KOTULORUM* 

Vide  Chancery,  (B  4.)— Jvstices  of  Peace,  (D  4.> 
r*359]  ^         ^ 
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GUSTOS  SPIRITUALIUM. 

Vide  Preroqative,  (D  26, 27.) 

CYPRESS. 

Vide  Condition,  (L  1 .) 

DAMAGE-FEASANT. 

Vide  Distress,  (B  4.) — Pleader,  (3  K  21,  &c. — 3  M  2C.) 

[*]DAMAGES. 

(A)  DAMAGES,  WHEN  RECOVERED. 

(Al.)  By  the  common  law,  p.  360. 

(A  2.)  When  not.  p.  361, 

(A  3.)  When  by  statute,  p.  361. 

(B)  TO  [AND  FROM]  WHOM  DAMAGES  BELONG,  p.  362. 

(C)  DAMAGES,  HOW  SAVED,  p.  362. 

(D)  FOR  WHAT  TIME  TO  BE  ALLOWED,  p.  363. 

(E)  HOW  ASSESSED. 

(E  1.)  By  the  jury  which  tries  the  issue,  p.  364. 

(E  2.)  When  they  need  not.  p.  364. 

(E  3.)  To  what  ralue. — ^Not  more  than  in  the  dechura^ 
tion.  p.  365. 

(E  4.)  When  less.  p.  366. 

(E  5.)  When  assessed  severally,  p.  367- 

(E  6.)  When  not.  p.  368. 

(E  7.)  Damages  increased,  p.  370. 

(E  8.)  Defect  in  assessing  aided  by  release,  p.  373. 

(A)  DAMAGES,  WHEN  RECOVERED. 

(A  1.)  By  the  common  law. 

Bj  the  common  law,  in  all  actions  personal  and  mixt,  damages  Were  re- 
coverable.    2  Inst.  286. 

And  though  the  plaintiff  recovers  the  thing  itself  demanded,  yet  he  also 
recovers  damages :  as,  in  detinue •     2  H.  6.  15. 

In  attaint,  though  he  obtains  a  reversal  of  the  former  verdict.  1  Rot. 
7  4.  1.  47, 

Id  ward  of  the  body  and  land.     T7  Ed.  3.  72.  b. 

In  prohibition.     I  Rol.  575.  I.  30. 
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In  audita  ^urela.     1  RoL  575.  K  20. 

In  account,  as  receiver.  R.  1  Rol.  575. 1.  45.  55.  1  Leo.  303.  Vide 
post,  (A  2.) 

In  an  appeal  of  mayhem,  though  he  does  not  count  for  damages.  1  Rol. 
575.  1.  1 7. 

So,  in  al]  actions  upon  statutes,  which  give  damages  to  the  partj  grieved, 
or  a  certain  penalty,  the  plaintiff  recovers  damages  over  and  above  the  pen* 
alty.     R.  1  Rol.  574.  1.  20.  35. 

So,  in  an  action  founded  upon  a  statute,  which  prohibits  any  thing. 

In  actions  where  damages  are  recoverable,  the  successor,  where  be  is 
elective,  shall  recover  damages  for  the  time  of  his  predecessor.  I  RoK 
569.  I.  20.  25. 

[If  a  man  lawfully  possessed  of  lands,  &c.  leaves  any  goods  upon  the. 
premises  after  his  interest  is  at  an  end,  the  landlord  can  do  no  act  which 
may  occasion  their  destruction.     Ld.  R.  189.] 

[*][Thus,  if  a  lessee  for  years  leaves  corn  upon  the  land  at  the  end  of  bis 
term,  the  lessor  cannot  justify  putting  his  cattle  upon  that  part  of  the  land 
where  the  corn  lies,  and  letting  them  eat  it.     D.  arg.  Ld.  R.  189.^ 

[So,  a  landlord  can  do  no  act  which  may  occasion  the  destruction  of  the 
goods  of  another  which  are  on  his  land,  unless  they  were  wrongfully  pat 
upon  such  land.     Ld.  R.  1 89.] 

[Thus,  if  the  proprietor  of  tithes  neglects  removing  them  within  a  con- 
venient time,  the  owner  of  the  land  on  which  they  lie  cannot  justify  puttiog 
his  cattle  upon  such  land,  and  letting  them  eat  the  tithes.     Ld.  R.  189.] 

(A  2.)  When  not, 

Buf  by  the  cofAITiOC  law  no  damages  were  recoverable  in  a  real  actioc.* 
2  Inst.  286.     10  Co.  116.  a. 

Nor,  in  as  asaise,  eKoept  against  the  disseisor  himself.     2  Inst.  284. 

Nor,  in  a  q^uzre  impede.     2  Inst.  362. 

Or,  partition.     1  Rol.  575.  1.  14. 

Nor,  in  ^perambtUatumefacienda.     1  Rol.  575.  1.  7. 

Nor,  in  disceit,  upon  a  recovery  by  default.     1  Rol.  575.  1.  23. 

Nor,  in  account.     1  Rol.  575.  1.  8.  1  !•     Vide  ante,  (A  1.) 

Nor,  in  warrantia  chart<B^  where  tlie  plaintiff  recovers  oro  loco  fy  tempore. 
1  Rol.  574.  1.  49. 

Nor  in  a  scire  facias,  or  other  writ  of  execution.     1  Rol.  574.  1.  42. 

Nor,  in  an  information,  or  action  by  qui  tarn  upon  a  penal  statute,  though 
it  be  for  a  certain  penalty.     R.  1  Rol.  574. 1.  40. 

A  successor  who  is  presentative,  as  a  parson,  &c.  shall  not  recover  dama- 
ges for  the  time  of  his  predecessor.     1  Rol.  569.  1.  22. 

Nor,  an  heir,  or  executor,  for  the  time  of  his  ancestor  or  testator.  1  Rol. 
569.1.  15.  17. 

Nor,  a  reversion  upon  a  term  for  years,  if  he  recovers  in  an  assise.  1 
Rol.  569.  1.  30. 

(A3.)  When  by  statute. 

Yet  now  by  the  st.  of  Merton,  20  H.  3.  1 .  damages  shall  be  recovered  in 
dower  unde  nihil  habet. 

By  the  st.  of  Gloc.  6  Ed.  1.  1.  in  a  writ  of  entry  sur  disseisin:  be  it  in 
the  per,  in  the  per  and  ^mj,  or  in  the  posh     2  Inst.  286.     Dy.  370.  b. 
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In  an  action  against  the  alienee  of  the  disseisor,  if  the  disseisor  has  not 
sufficient. 

And  bj  equity,  against  any  one,  who  has  the  land  from  the  disseisor  by 
title,  or  by  wrong.     2  Inst.  284. 

So,  by  the  same  statute,  in  ihortd'ancestor,  tosinage,  aiel,  or  besaiel,  or 
other  action  against  the  tenant  for  his  own  intrusion,  or  his  own  act.  2 
hst.  287.  289. 

And  tlie  damages  shall  be  computed  for  the  time  from  the  death  of  the  an<* 
cestor  to  whom  the  demandant  makes  himself  heir.     2  Inst.  288. 

So,  by  the  st.  W.  2.  5.  in  an  assise  of  darrein  presentment^  and  quare  tnw 

pedUy  adjudtcentur  damna^  viz.  si  tempvs  semestre  transierit  per  impedimentum 

alieujus^  ^  episcopus  eeclesiam  conferat^  ^  vents  patronus  ,ea  vice  presenlatio* 

^  nem  suam  amittat^  sint  damna  ad  valorem  ecclesia  per  duos  annos :  si  tempus 

iemestre  nwi  transierit ^  damna  ad  valorem  medietatis  ecclesimper  vnum  annum* 

[*].\nd  therefore,  where  the  patron  loses  his  presentation,  hac  vice,  he 
shall  recover  damages  to  the  value  of  the  church  for  two  years.     2  Inst.  362, 

If  the  bishop  has  not  collated  by  lapse,  he  has  his  election  to  recover 
doable  damages,  and  lose  his  presentation  ;  or  to  recover  his  presentation, 
and  single  damages  only.     2  inst.  362. 

If  the  patron  recover  within  six  months,  he  shall  have  damages  only  for 
half  a  year.     2  Inst.  362. 

Though  the  bishop  has  collated  within  that  time ;  for,  the  collation  being 
imlawfu},  he  shall  not  lose  his  presentation.     2  Inst.  363. 

But  the  king  shall  not  recover  damages  in  a  quare  impedit :  for  he  is  not 
within  the  st.  W.  2.  5.     R.  6  Co.  51.  a.     Semb.  1  Leo.  150.  Cro.  El.  1 62. 

By  the  St.  7  H.  8.  4.  &  21  H.  8.  19.  an  avowant,  &c.  shall  recover  dama* 
gesand  costs.     Dub.  Whether  he  shall  recover  damages.     2  Rol.  75* 

By  the  st.  33  H.  8.  39.  in  all  suits  on  specialty  to  the  king,  the  king  shall 
recover  costs  and  damages,  as  common  persons  use  to  do  in  suits  for  theiir 
debts. 

[By  13  G.  2.  c.  21.  persons  drowning  coal-pits  (except  the  owners)  shall 
pay  treble  damages  and  full  costs.] 

Vide  Costs,  (C  1,  &c.) 

(B)  TO  [AND  FROM]  WHOM  DAMAGES  BELONG, 

The  damages  shall  be  to  him  who  sustains  the  loss  :  and  therefore,  iu 
waste  by  a  surviving  sister  and  niece,  for  waste  in  the  life  of  the  other  sister, 
the  aunt  only  shall  recover  the  damages,  and  not  the  niece.     Co.  L.  1 98«  a« 

So,  if  the  aunt  and  the  niece  join  in  a  mortd'ancestor,  the  aunt  only  shall 
recover  the  damages  until  the  death  of  her  sister.     2  Inst.  288. 

But  where  the  aunt  and  niece  join  for  waste  done  in  their  time,  they  both 
shall  recover  damages.     2  Inst.  305. 

Or,  in  mortd'ancestor,  both  shall  recover  damages  for  the  time  after  the 
death  of  the  deceased  sister.     2  Inst.  288.  ^   , 

So,  if  they  join  in  waste,  as  they  may,  for  waste  done  in  the  time  of  the 
deceased  sister,  and  also  in  their  own  time  ;  the  aunt  only  shall  have  judg- 
ment for  the  damage  in  the  life  of  her  sister,  and  both  shall  have  ju(k;ment 
for  the  place  wasted,  and  treble  damages  for  the  waste  done  afterwards.     2 

Inst.  305. 

[Where  the  plaintiff  had  been  dismissed  from  his  master's  employ  before 
the  expiration  of  the  period  for  which  he  had  been  engaged,  in  consequence 
of  an  accusation  preferred  by  the  defendant  to  the  master,  that  the  plaintiff 
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had  maliciously  cut  the  defendant's  cordage :  Held,  that  as  the  dismissal  was 
wrongful,  the  only  remedy  was  against  the  master.     8  East,  1 .] 

(C)  DAMAGES,  HOW  SAVED. 

If  the  defendant  in  dower  unde  nihil  hahti  comes  at  the  first  day,  and 

Pleads  tout  temps  pristy  and  this  cannot  be  denied,  be  shall  save  his  damages, 
lo.  L.  32.  b. 
[*]So,  in  admeasurement  of  dower,  if  the  defendant  at  the  first  day  pleads 

prist  iPadmettsure,     1  Rol.  573.  I.  45. 

So,  in  dower,  if  at  the  first  day  of  the  summons  the  heir  comes  and  pleads 
touts  temps  prists  and  the  demandant  does  not  reply,  a  request ;  for  the  heir 
has  title.     Co.  L.  32.  b.  33.  a. 

So,  in  detinue,  if  the  garnishee  comes  the  first  day,  and  acknowledges  th^  * 
condition  broken,  he  shall  save  his  damages  ;  for  they  are  given  against  him 
for  his  delay.     I  Rol.  573.  1.  49.     8  H.  6.  11. 

So  if  he  makes  default.     1  Rol.  573.  1.  52. 

So,  in  detinue  of  charters  against  an  executor,  upon  a  devenerunt  adma- 
nus  after  the  death  of  the  testator,  if  he  pleads  touts  temps  prist  after  the 
charters  came  to  his  hands.     1  Rol.  574.  1.  5. 

But  the  defendant  does  not  save  his  damages,  if  be  does  not  come  upoa 
the  first  process,  at  the  first  day  after  the  return.   1  Rol.  573.  1.  54.  574.  1.  8. 

So,  a  wrong-doer  does  not  save  his  damages,  if  he  comes  the  first  day :  as, 
in  aiel,  cosinage,  &c.  if  the  tenant  at  the  first  day  tenders  the  land,  i|nd 
pleads,  toMts  temps  prist •     Co.  L*  33.  a. 

(D)  FOR  WHAT  TIME  TO  BE  ALLOWED, 

In  personal  actions,  damages  are  allowed  only  to  the  time  of  the  action 
commenced. 

[For  money  lent,  interest  shall  be  given  from  the  time  the  money  was 
payable,  to  the  time  of  liquidating  the  debt,  by  the  courts  giving  judgment* 
2  brown.  1081.  1086.] 

[So,  on  a  bill  of  exchange  it  is  usual  to  calculate  the  interest  up  to  the 
time  when  judgment  may  be  entered  up.] 

j]And  it  is  now  settled  as  a  goneral  rule,  that  where  a  new  action  may  be 
brought,  and  a  new  satisfaction  obtained  on  that,  for  duties  or  demands 
arisen  since  the  commencement  of  the  depending  suit,  these  shall  not  be 
included  in  the  judgment  on  the  former  action  :  but  where  the  interest  is 
^n  accessary  to  the  principal,  and  the  plaintiff  cannot  bring  a  new  action  for 
interest  grown  due  between  the  commencement  of  the  action  and  the  judg- 
ipent,  it  shall  be  included.     2  Brown,  1086,  1087.] 

[In  an  action  on  a  bond  payable  with  Indian  interest,  plaintiff  is  entitled 
to  have  the  suni  lent,  together  with  Indian  interest  up  to  the  time  of  signing 
the  judgment ;  and  the  legal  interest  of  this  country  on  the  accumulated  sum 
ascertained  by  the  judgment,  from  the  time  of  signing  the  judgment,  till  actual 
payinent  of  the  money.     Id.  1096.] 

[But  he  cannot  recover  the  latter  without  another  action.  Vide  Bur.  109G 
to  1098,  unless  the  delay  has  been  occasioned  by  a  writ  of  error,  and  then,  a 
court  of  error  may  give  interest  or  damages  on  the  sum  recovered  by  the 
original  judgment  on  the  affirmance  of  it.     Doug.  752.] 

[And  a  jury  may  give  interest  on  book  debts  in  the  name  of  damages.     Id. 
676. J 
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Bat  ID  r«a]  actions,  the  demandant  shall  pot  count  of  damages  :  for  be 
iball  recover  till  the  time  of  the  verdict.     10  Co.  1 17«  a. 
Or,  if  a  writ  of  inquiry  be  awarded,  till  the  time  of  the  writ.     10  Co. 

117.  a. 

[A  plaifitiff  cannot  recover  damages  for  a  period  of  time  during  which  it 
appears  be  did  not  sustain  any  ;  and  if  he  demands  damages  inter  alia  [*]for 
that  time,  and  has  a  general  verdict,  the  judgment  shall  be  arrested.  Ld. 
R.  248.] 

[Thus,  where  the  plaintiff  declared  that  the  defendant,  on  the  3d  day  of 
August,  did  an  act  which  occasioned  a  consequential  injury  to  his  close,  jver 
quod  he  lost  the  use  of  it  from  the  2d  July  to  the  commencement  of  his  suit, 

on  which  he  had  a  general  verdict,  the  court  arrested  the  judgment.  Ld. 
248.  P.  C] 

(E)  HOW  ASSESSED. 
(E  1.)  By  the  jury  which  tries  the  issue. 

in  all  cases  where  the  issue  is  tried  by  a  jury,  and  damages  are  recovera** 
ble,  the  damages  regularly  ought  to  be  assessed  by  the  jury. 

AoTd,  if  they  do  it  not,  where  damages  only  are  recoverable,  the  ver- 
dict shall  be  void. 

{  So  if  judgment  be  by  confession,  but  for  no  certain  sum,  in  an  action 
soQDding  in  damages,  the  court  cannot  assess  the  daitiages  ;  but  a  writ  of 
inqairy  should  be  executed.  Dunbar  r.  Lindenberger,  3  Munf.  169.  Vide 
Owings  V.  Goodwin,  1  Har.  &  Johns.  33.  \ 

Aad  the  omission  cannot  be  supplied  by  a  writ  of  enquiiy  \  for  thereby 
the  defendant  will  lose  the  benefit  of  a  writ  of  attaint,  if  the  damages  are 
excessive.     R.  11 .  Co.  56.  a.     Vide  post,  (E  2.  8.) 

Nor,  by  a  release  of  damages.     Vide  post,  (E  2.  8.)  contra. 

So,  if  there  be  several  defendants,  and  one  makes  default,  and  the  other 
pleads  to  issue  ;  though  a  writ  of  inquiry  be  awarded  upon  the  default  to 
avoid  a  discontinuance,  yet  it  does  not  issue  ;  for  the  jury  which  tries  the 
issue  shall  assess  damages  against  all  the  defendants.  1 1  Co.  6.  R.  2  Cro. 
349.     1  Leo.  141. 

So,  if  the  defendants  plead  severally,  and  there  are  several  issues,  theju- 
nr  which  tries  the  first  issue  shall  assess  damages  against  all ;  and  the  second 
iaquest  need  not  assess  any  damages.     R.  1 1  Co.  5,  6,  7. 

And  if  the  second  inquest  assess  damages  also,  the  plaintiff  shall  have  his 
election  de  melioribus  damnis.     R.  1 1  Co.  5,  6,  7.     (Vide  1  Wils.  30.) 

And  in  such  case  there  is  no  need  of  a  release  of  the  damages  assessed  by 
the  other  inquest ;  for  the  acceptance  of  the  greater  damages  is  a  waiver  of 
the  less.     R.  Cro.  Car.  193.     Semb.  Cro.  Car.  243. 

So,  if  there  be  a  demurrer  to  part,  or  by  one  defendant,  and  issue  as  to 
other  part,  or  by  another  defendant,  the  jury  which  tries  the  issue  shall 
assess  damages  upon  the  demurrer  conditionally.  Lut.  875.  b.  2  Rol.  723. 
1.  5.  D.     2  Sand.  26. 

And  it  shall  not  be  supplied  by  a  writ  of  inquiry.     Dub.  2  Rol.  723.  1. 5. 

So,  if  there  be  a  demurrer  upon  the  evidence,  the  jury  which  was  chain- 
ed with  the  issue  may  assess  damages  conditionally.     Cro.  Car.  143. 

[Where  the  general  issue  and  special  plea  are  pleaded,  and  on  demur- 
rer to  tbe  last,  there  is  judgment  by  default,  tlie  damages  thereon  must 
be  assessed  by  the  jury  at  the  trial,  not  by  writ  of  inquiry.  2  B.  &  P. 
163.] 
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(E  2.)  When  they  need  not 

But  where  there  is  judgment,  without  aoj  isaue  tried,  damages  shall  he 
assessed  by  the  court,  or  by  a  writ  of  inquiry.  Vide  Pleader,  (Z  1 ,  &c.) 
[Vide  Doug.  316.  n.j  {  Vide  Renner  r.  Marshall,  1  Wheat.  315. 

So,  it  seems,  in  an  action  on  a  covenant  for  paymeint  of  a  certain  sum 
the  court  may  assess  the  damages,  without  the  intervention  of  a  jury. 
Dicken  v.  Smith,  1  Litt.  209.  \ 

[The  court  will  not  refer  ttie  ascertaining  of  damages  to  prothonotary. 
Barnes,  428.] 

[^][So,  if  there  be  a  demurrer  to  the  evidence  upon  a  trial,  the  jury  may 
be  dischai^ed  without  assessing  the  damages,  which  shall  be  supplied  by  a 
writ  of  inquiry.     R.  Cro.  Car.  143. 

So,  in  replevin,  if  the  plaintiff  be  nonsuited  at  nisi  prius,  and  the  juiy  do 
Bot  inquire  for  the  avowant,  it  may  be  supplied  by  a  writ  of  inquify.  R.  2 
Rol.  1 1 2. 

So,  if  there  be  judgment  for  debt  as  well  as  damages,  and  the  jury  do  not 
assess  any  damages,  it  may  be  aided  bv  a  release  of  the  damages :  as,  in 
debt,  annuity,  &c.     1 1  Co.  56.  a.  Bentbam. 

So,  in  ejectment  of  the  custody  of  the  land  and  of  the  heir,  and  intire 
damages,  where  they  do  not  lie  for  the  heir  ;  it  shall  be  aided,  if  the  defen- 
dant releases  his  damages,  and  takes  judgment  for  the  land  only.  1 1  Co. 
56.  a.     Vide  post,  (E  5,  6.) 

[Where  the  jury  refuse  to  find  for  the  plaintiff,  from  inability  to  estimate 
his  damages,  the  court  will  enter  one  with  nominal  damages.  1  Taunt. 
121.1 

Vide  post.  (E8.) 

(E  3.)  To  what  value. — Not  more  than  in  the  declaration* 

So,  the  jury  cannot  regularly  assess  more  damages  than  are  alleged  hr 
the  plaintiff  in  his  declaration.  10  Co.  117.  1  Roh  578.  I.  5.  K.  Yel. 
45.  70.  j  Vide  Smith  v.  Allen,  5  Day,  337.  Gratz  v.  Phillips,  5  Binn. 
S64.     Cloud  V.  Campbell,  4  Munf.  314. 

But  it  seems,  that  in  any  action  on  the  case,  where  thcdamages  are  asses*^ 
sed  for  a  greater  amount  than  the  sum  laid  in  the  declaration,  but  the  same 
laid  in  the  writ  is  large  enough  to  cover  them,  the  writ  may  be  referred  to 
for  the  purpose  of  amendment,  and  that  the  judgment  may  be  sustained. 
Palmer  v.  Mill,  3  Hen.  &  Munf.  502.     Kennedy  v.  Woods,  3  Bibb,  329.  } 

[If  the  jury  (by  allowing  interest  on  a  judgment)  give  greater  damages 
than  laid  ;  on  error  brought,  plaintiff  shall  not  have  liberty  in  another  term 
to  remit  the  surplus,  to  enter  judgment  for  the  damages  laid  only.  P.  13 
G.  2.     Str.  1110.] 

[Where  a  verdict  is  given  for  a  greater  sum  than  the  amount  of  the  dam- 
ages laid  in  the  declaration,  and  for  that  cause  a  writ  of  error  is  brought, 
the  court  will  permit  the  plaintiff  to  enter  a  remittitur  of  the  excess  above 
the  sum  laid,  on  payment  of  the  costs  of  the  writ  of  error.  C.  P.  T.  31  Geo* 
3.  1  H.  Bl.  643.]  {Fury  v.  Stone,  2  Dall.  184.  S,  C.  1  Yeates.  186. 
Lewis  17.  Cooke,  1  Har.  &  M'Hen.  159.  Holeroan  v.  Coleman,  1  Marshy 
29b. 

It  seems,  that  the  excess  must  be  remitted  before  judgment.  Bealle's 
AdmV.  V.  SchoaPs  ExV.     1  Marsh.  475.  \ 

Nor  more  for  damages  and  costs  together ;  for  it  does  not  appear  ho^nr 
much  was  intended  for  damages.     1  Rol.  578. 1.  45. 
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So,  the  plaintiff  shall  not  recover  more  damagefl  afi;ain8t  a  vouchee  than 
afein  the  coant;  for  he  comes  ioco  tenentis>,     1  Rol.  578.  1.  7« 

The  daioages  ought  to  be  assessed  in  direct  terms ;  for  it  is  not  safficient 
to  saj,  that  the  defendant  took  goods  to  the  value  of  209. 

But  the  jury  may  assess  for  damages  as  much  as  the  plaintiff  has  counted 
for;  and  also  for  costs,  beyond  that  sum.  R.  Cro.  El.  866.  10  Co.  117. 
b.    I  Rol.  578. 1.  35.     R.  2  Cro.  69.  297.     R.  Yel.  70. 

So,  the  court  may  tax,  for  damages  and  costs  together,  beyond  the  dama* 
g^  alleged  in  the  declaration:  as,  in  debt  ad  damnum  10/.  judgment  guod 
Tuuptrtt  dthitum  fy  damna  sua,  <{fc.  ad  12/.  is  well.     R.  1  Rol.  579.  1.  5. 

)  Soin  an  action  on  a  single  bond,  the  jury  may  give  damages  beyond  the 
tmount  mentioned  in  the  obligation,  for  the  detention  of  the  debt ;  but  thd 
damages  ought  to  be  severed,  and  found  distinct  from  the  debt.  Rowlaia 
V.  AI'Dowall,  1  Bay,  482. 

So,  it  seems,  that  in  debt  upon  a  penal  bond,  the  jury  may  assess  damages 
beyond  those  laid  in  the  declaration,  provided  they  do  not  exceed  the  amount 
of  the  penalty.  Payne  r.  EUzey,  2  Wash.  143.  Winslow  r.  The  Com- 
moDwealtb,  2  Hen.  &  Munf.  465*  Vide  Tennant's  Ex'r.  v.  Gray,  5  Munfl 
494.    Cosby's  Exr's  v.  Bell's  Adm'x.     6  Munf.  282.  { 

So,  in  real  actions,  where  no  damages  are  mentioned  in  the  count,  the  de* 
maodaot  shall  recover  his  damage  to  the  time  of  the  verdict,  or  writ  of  en^* 
qufry.     10  Co.  117.  a. 

So,  in  detinue,  the  plaintiff  may  recover  against  the  garnishee  more  dam- 
ages than  were  alleged  in  the  declaration  ;  because  he  recovers  for  delay  af- 
ter his  declaration.     1  Rol.  575.  1.  10. 

[If  a  jewel,  for  which  trover  is  brought,  is  not  produced,  it  shall  be  presura* 
ed  to  be  of  the  finest  water,  and  damages  shall  be  given  accordingly.  H.  8 
G.    Str.  505.] 

[*]ln  action  against  the  sheriff  for  false  return  on  mesne  process,  in  debt 
on  judgment  where  the  defendant  is  in  bad  circumstances,  the  whole  debt 
given  in  damages  against  the  sheriff.  Had  the  defendant  been  in  good  cir- 
CQmstances,  not  so  much.     M.  12  G.   Str.  650.] 

[In  debt  against  a  sheriff  or  gaoler  for  an  escape,  the  jury  cannot  give  a 
less  sum  than  the  creditor  would  have  recovered  against  the  prisoner,  viz. 
the  sum  indorsed  on  the  writ,  and  the  legal  fees  of  execution.  2  Term. 
JRep.  126.] 

{ In  an  action  against  a  county  for  an  escape  on  mitsne  process^  damages, 
on  inquiry,  may  be  given  to  the  amount  due  the  plaintiff  in  the  first  suit  witk 
interest.     Hubbard  r.  Shaler,  2  Day,  1 95. 

So  in  an  action  on  the  case  against  the  sheriff  for  not  returning  an  execu- 
tion,  and  for  a  false  return,  he  is  liable  for  the  whole  amount  of  the  execa^ 
tion.     Ackley  v.  Chester,  5  Day,  221.  | 

{Damages  are  to  be  estimated  according  to  die  rank  and  ability  of  the  of- 
feodef^  the  nature  of  the  offence,  and  the  circumstances  of  aggravation  or 
extenuation.     Lofil,  771.] 

[A  plaintiff  cannot  recover  against  the  defendant  more  damages  than  he 
has  counted  of,  4  M.  &  S.  94. ;  and  if  the  jury  assess  more  damages  than  are 
laid  in  Redeclaration,  and  judgment  be  entered  for  the  whole,  it  is  error. 
2Blk.  1300.] 

\  Payment  of  a  bond  will  not  be  presumed  from  lapse  of  time  merely, 
within  a  shorter  period  than  20  years  ;  but  where  the  demand  is  stale,  the 
plaintiff  will  be  held  to  strict  proof  ofthe  amount  of  damages,  which  he  is 
entitled  to  recover.     Cottle  v.  Payne,  3  Day,  289. 
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In  trespass,  the  damages  are  not  lithited  to  the  value  of  the  propertyde- 
atroyed,  Edwards  v.  Beach,  3  Day,  447.  Churchill  v*  Watson,  5  Day, 
140.     Davenport  v.  Russell,  5  Day,  145. 

On  reversal  of  judgment,  the  plaintiff  in  error  is  entitled  to  recover  as 
part  of  the  damages,  the  costs  in  the  court  below.  Eno  v.  Frisbie)  5  Day, 
}32.  j 

(E4.)  When  less. 

So,  the  jury  may  assess  damages  to  any  value  under  the  declaration  ;  as, 
to  a  penny,  farthing,  &c. 

So,  to  half  a  farthing,  &c.     R.  2  Rol.  31 . 

So,  upon  a  catching  bargain,  the  jury  may  reduce  the  damages  to  area* 
sonable  sum :  as,  where  a  promise  was  to  pay  for  a  horse  a  barley-corn,  a 
nail,  and  double  every  nail,  &c.  they  may  give  the  value  of  the  horse.  R.  t 
Lev.  in. 

{  So,  on  a  special  agreement  to  deliver  a  promissory  note,  the  jury  may 
assess  less  damages  than  the  amount  of  the  note,  where  justice  is  done  be- 
tween the  parties.     Pledger  v.  Wade,  1  Bay,  33. 

But  in  actions  on  contracts,  it  is  usual  to  give  damages  to  the  amount 
specified  ;  yet  under  circumstances  of  fraud,  or  hardship,  the  jury  may  miti- 
gate the  damages.  Bourke  v.  Bulow,  I  Bay,  60.  Vide  Eveleigb  v.  Stitts' 
Adm'rs.  1  Bay,  89.  Tyler  v.  Marsh,  1  Day,  I.  Cutler  v.  How,  8  Mass. 
Rep.  257.  Cutler  9.  Johnson,  8  Mass.  Rep.  266.  Baxter  r.  Wales,  12 
Mass.  Rep.  365. 

And  it  seems,  that  where  the  sum  specified  by  the  terms  of  a  contract,  is 
in  nature  of  a  penalty,  the  jury  may  give  only  the  actual  damages.  Merrill 
V.  Merrill,  1 5  Mass.  Rep.  488.     Dennis  v.  Cummins,  3  Johns.  Cas.  297. 

But  if  from  the  terms  of  the  contract,  and  the  circumstances  attending  it, 
it  is  obvious  that  the  parties  must  have  intended  to  liquidate  the  damages, 
the  sum  specified  shall  be  (he  rule.  Slosson  v.  Beadle,  7  Johns.  Rep.  72* 
Hasbrouck  v.  Tappen,  15  Johns.  Rep.  200.  | 

But,  if  the  jury  find  according  to  the  promise  of  the  defendant,  they  are 
not  subject  to  an  attaint.     Semb.  3  Lev.  150.     Mo.  419. 

So,  where  the  jury  of  course  find  the  damages  alleged  in  the  count,  with- 
out evidence,  they  shall  not  be  subject  to  an  attaint  for  it.     Dy.  369.  b. 

So,  where  the  defendant  confesses,  or  admits  the  damages  for  which  the 
plaintiff  counts,  the  jury  ought  to  find  so  much  ;  as,  in  trespass  for  rtscous  of 
a  distress  ad  damnum  40/.,  if  the  defendant  justifies  by  special  matter,  he 
admits  the  damages.     1  Rol.  578. 1.  15. 

So,  in  prohibition,  if  the  defendant  acknowledges  the  contempt  alleged* 
1  Rol.  578. 1.  20. 

So,  in  debt  upon  the  st.  2  Ed.  6.  13.  for  not  setting  out  his  tithes,  to  the 
damage  of  200/.,  if  the  defendant  does  not  take  the  damages  by  protestation, 
but  pleads  a  discharge  by  the  st.  31  H.  8.  13.,  and  there  is  issue  upon  it* 
R.  Al.  88. 

So,  in  an  action  in  the  dthit  et  solet^  for  subtracting  suit  to  a  mill,  if  the 
defendant  confesses  the  action.     ]  RoL  578. 1.  25. 

In  a  writ  of  right  of  ward,  if  the  defendant  -acknowledges  his  right  to  the 
ward.     1  Rol.  578.  1.  27. 

Yet  a  demurrer  to  a  declaration  does  not  amount  to  a  confession  of  the 
damages,  for  which  the  plaintiff  counts.     1  Rol.  578. 1.  30. 

[lu  debt  for  a  penalty  in  articles,  the  jury  ought  to  assess  damages  on  the 
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breach  assigned,  according  to  the  statute  8  &  9  W.  3.  c.  10.  and  shall  not 
fiod  the  debt;  otherwise  a  venire  de  novo  shall  be  awarded.     3  Wils.  377.] 

[Id  an  action  on  a  bond  damages  may  be  recovered  for  more  than  the 
smount  of  the  penalty.  B.  R.  £.  28  Geo.  3.  2  T.  R.  388.  Vido6  T. 
R.  303.  contra.] 

['][In  an  action  for  money  had  and  received,  the  plaintiff  can  recover  no 
more  than  he  is  in  conscience  and  equity  entitled  to  ;  which  can  be  no  more 
than  what  remains  after  deducting  all  just  allowance,  which  defendant  has  a 
r^t  to  retain  out  of  the  sum  demanded.     4  Burr.  2133.] 

[A.  sells  and  warrants  a  horse  to  B.,  which  B.  a  few  days  afterwards,  sella 
to  C,  the  horse  proves  unsound,  and  C.  recovers  the  price  from  B.  in  aa 
action,  of  which  A.  has  notice.  Held  that  B.  was  entitled  to  recover  from 
A.,  not  only  the  price  of  the  horse,  but  the  costs  of  the  action  by  G»  3 
Mars.  431.     7  Taunt.  163«] 

(E  5.)  When  assessed  severally* 

Id  an  action  against  divers  persons,  who  are  found  guilty  of  several  tak- 
ings or  oflfences,  damages  ought  to  be  assessed  against  them  severally  ;  as, 
in  trespass  for  a  battery  and  goods,  if  one  be  found  guilty  for  the  battery, 
and  the  other  for  the  goods  taken.     1  Rol.  570. 1.  42. 

{ It  seems,  that  in  trespass,  against  several,  jointly,  the  jury  may  ap- 
portion the  damages  according  to  the  degree  of  guilt  of  each  offendei*. 
White  r.  M'Neily,  1  Bay,  11.  { 

[In  an  action  upon  the  case  for  malicious  prosecution,  of  indictn^ent  of 
felony  whereof  plaintiff  acquitted,  against  prosecutor  and  the  justice  who 
committed,  several  damages  assessed.  H.  4  G.  Str«  79.]  Sed  vide  infra, 
(E  6.)  contra. 

In  debt  against  divers  by  several  pracipes.     1  Rol.  570. 1.  40- 

Id  decies  tantum  against  divers,  damages  shall  be  agaidst  them  severally  i 
for  they  are  several  takings.     1  Rol.  570;  1.  35. 

So,  in  an  action  against  divers,  if  one  is  found  guilty  at  one  time,  and  ano- 
ther at  another,  several  damages  shall  be  assessed. 

[In  trespass  against  several  defendants,  though  some  plead  to  issue  and 
are  acquitted,  yet  damages  shall  be  assessed  against  the  defaulters.  H.  12 
0.  2.    Str.  1108.     H.  18  G.  2.     Str.  1222.] 

[In  trespass  against  several,  A.  lets  judgment  go  by  default,  B.  demurs^ 
and  C.  pleads  not  guilty ;  and  it  comes  on  to  assess  damages  against  A., 
contingent  damages  against  B.,  and  for  trial  as  to  C,  who  is  acquitted  :  sev- 
eral damages  may  be  assessed  against  A.  and  Et.  T.  13  G«  2«  Str.  1 140.] 
{ In  a  joint  action  against  several,  if  the  jury  sever  the  damages,  the 
plaintifi*  may  take  judgment  for  the  largest  amount,  without  entering  a  re* 
mitiitur  as  to  the  residue.     Dougherty  r.  Dorsey,  4  Bibb,  208.  { 

So,  if  several  causes  of  action  are  joined  in  one  declaration  against  the 
same  defendant,  the  damages  may  be  severally  assessed.     Vide  post,  (E  6.) 

And  it  is  safest  for  the  plaintili*:  for,  if  for  one  cause  an  action  does  not 
lie,  the  plaintiflT  shall  have  his  damages  and  costs  for  the  other  ;  and  the 
judgment  shall  be  reversed  or  arrested  only  for  that  part  which  has  not  a 
good  cause  of  action.     R.  Cro.  El.  537.     R.  1  Rol.  24.     R.  Mo.  708. 

As,  in  eject ione  custodia  terra  et  hceredis^  if  intire  damages  are  given,  it 
will  be  bad  for  the  whole ;  because  the  action  does  not  lie  for  the  ward- 
ship of  the  heir.     Dy.  3G9.  b.     Vide  ante,  (E  2.)— post,  (E  6.) 

In  trespass  quare  clausmn  /regit,  and  for  battery  of  bis  servant,  without 
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gajing,  ptr  quod  servitvm  amisitj  if  intire  damages  are  giren,  it  will  be  bad 
for  the  whole.     R.  10  Co.  1 30.  b. 

[If  assault  is  well  laid,  and  then  cumque  etiamj  and  another  assault,  and 
intire  damages,  it  is  ill.     H.  1 1  G.  Str.  621.} 

[In  battery,  two  counts,  the  &rst  good,  the  second  with  a  ctnngue  etiam  ; 
and  because  damages  were  intire,  judgment  was  arrested.  P.  5  G.  Port. 
376.] 

ilf  A.  and  B.  bring  trespass  for  breaking  and  entering  the  house  of  [*]  A., 
taking  the  goods  of  A.  and  B.,  and  intire  damages  given,  it  is  ill.     P. 
11  G.     2Ld.  Raym.  1381.] 

[In  assumpsit  to  stand  to  an  award,  and  not  sue  execution,  and  a  breach 
assigned  for  both,  and  intire  damages ;  if  the  award  was  void,  it  will  be  tmd 
for  the  whole.     R.  1 0  Co.  1 3 1 .] 

So,  in  an  action  for  words  alleged  at  several  times,  and  the  words  at  on& 
time  are  not  actionable.  1  Rol.  576.  1.  20.  Per  Popham,  Cro.  El.  339. 
(3ro.  Car.  328.     1  Lev.  134. 

So,  in  covenant,  assumpsit^  &c.  if  the  breach  be  for  not  surrendering  land 
and  giving  an  obligation,  and  intire  damages  ;  where  the  breach  in  not  giv- 
ing the  obligation  is  null.     R.  2  Cro.  115. 

So,  in  an  action  upon  the  case,  if  the  plaintiff  prescribes  for  honey,  wax, 
dead  wood,  goods  of  felons,  &c.  and  intire  damages  are  given,  where  f»r 
some  of  the  things  the  prescription  is  bad  ;  judgment  shall  be  stayed  for  the 
whole.     R.  Mo.  707.     Cro.  fel.  560. 

So,  if  the  plaintiff  entitles  himself  to  a  mill  by  a  lease  9  Jac,  and  assigns 
a  breach  for  not  grinding  from  2  Jac.  to  the  12  Jac,  and  general  damages 
are  given  ;  the  plaintiff  shall  not  recover  for  any  part.     R.  Mo.  887. 

So,  in  an  action  upon  the  case,  if  the  plaintiff  charges  the  inveigling 
away  his  apprentice,  by  which  he  lost  his  service  for  the  residue  of  the  term, 
which  is  not  yet  expired,  and  the  jury  give  damages  generally  ;  it  will  be 
bad  for  the  whole.     R.  2  Sand.  171. 

So,  in  covenant,  if  several  breaches  are  assigned,  and  intire  damages;  if 
any  breach  be  insufficient,  it  will  be  bad  for  the  whole.     R.  1  Sand.  154. 

So,  intire  damages  de  incremento  given  by  the  court  are  void  for  the 
whole,  if  the  action  does  not  lie  for  part.     R.  Mo.  708. 

[In  action  for  words,  some  whereof  not  actionable;  if  damages  intire, 
plaintiff  shall  have  new  ventre /acta^,  that  they  may  be  severed.  Barnes, 
478.  480.] 

(E  6.)  When  not. 

But  where  there  is  a  joint  cause  of  action  against  divers  persons,  damages 
ought  not  to  be  assessed  severally;  and  if  they  arc,  a  venire  facias  de  novo 
shall  go  :  as,  in  trespass  against  several,  if  they  be  all  found  guilty  of  the 
same  trespass.     R.  1 1  Co.  5.  b.     Heydon.  Carth.  20. 

[If  two  defendants  in  trespass  suffer  judgment  by  default,  and  the  plain- 
tiff execute  writs  of  enquiry  against  them  separately,  and  take  several  da- 
mages against  them,  it  is  irregular;  and  if  the  plaintiff  enter  up  final  judg- 
ment, with  those  several  damages,  it  is  erroneous ;  but  the  court  will  permit 
the  plaintiff  to  set  aside  his  own  proceedings  before  final  judgment  on  pay* 
mcnt  of  costs.     B.  R.  H.  35  Geo.  3.  6  T.  R.  199.1 

[If  two  defendants  confess  the  trespass,  the  damages  cannot  be  severed  ; 
and  if  severed,  judgment  shall  be  arrested.     P.  7  G.  Str.  422.] 

Or,  though  they  plead  severally.     1 1  Co.  5.  b.     R.  2  Cro.  384. 
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Or,  one  pleads  not  gailty,  and  the  other  justifies.  R.  Cro.  £!•  860.  R. 
2Cro.  118. 

Or,  if  the  declaration  be  against  A.  simulcum  B.,  andc^instB.  sirmdcvm 
A.    R.  2  Cro.  348. 

So,  if  one,  to  trespass  for  assault,  battery,  imprisonment,  and  taking  of 
goods,  pleads  not  gviltj  to  the  whole,  and  the  other  to  the  assault  [*]pieads 
son  assault^  and  sajs  nothing  to  the  imprisonment  or  goods,  and  it  is  found 
for  the  plaintiff  against  both  ;  damages  shall  be  assessed  generally  for  the 
whole  ;  for  the  trespass  being  joint  in  the  whole,  and  he  who  pleaded  fon 
mault  being  guilty  for  that,  will  be  guilty  of  the  whole.     R.  3  Lev.  324.    . 

[lo  an  action  against  several  for  a  malicious  prosecution,  damages  can- 
not be  assessed  severally.  T.  5  G.  3.  Str.  910.  Sed  vide  supra,  (E  5.) 
contra.1 

So,  if  a  plaintiff  joins  several  causes  of  action  in  the  same  declaration, 
tgiinst  the  same  defendant,  entire  damages  may  be  assessed  :  for  it  will  be 
at  the  peril  of  the  plaintiff  if  any  cause  is  not  sufficient,  in  which  case, 
jodgment  shall  be  reversed  for  the  whole ;  and  the  defendant  has  no  preju- 
dice :  as,  in  assumpsit  upon  several  promises.  R.  1  Rol.  570.  1.  12.  1 
Rol.  423.     o  Bui.  258.       j  Vide  Buster  r.  Ruffner,  5  Munf.  27.  | 

As,  in  ejectment,  of  the  wardship  terra  et  haredisy  an  entire  damages ;  for 
it  does  not  lie  for  the  wardship  of  the  heir.  R.  Dy.  369.  b.  Vide  ante,  (E 
2.6.)     Vide  infra. 

So,  in  waste  for  several  wastes  in  several  places,  entire  damages  may  be 
assessed.     R.  1  Rol.   569, 1.  50.     Cro.  Car.  414. 

And  though  in  trespass,  trover.  Sic.  for  goods,  some  are  expressed  insensi- 
bly, in  English,  or  false  Latin,  and  entire  damages  are  assessed,  it  will  be 
well ;  for  the  damages  shall  be  intended  to  be  all  given  for  the  other  goods. 
R.  10  Co.  1 30. 1 33.  b.     Vide  Courts,  (P  9.) 

So,  in  an  action  for  words  all  spoken  at  the  same  time  though  some  be 
Dot  actionable,  and  entire  damages  assessed  ;  they  shall  be  all  intended  for 
the  actionable  words.  R.  10  Co.  130.  b.  R.  Mo.  142.  1  Rol.  576. 1. 15. 
R.  Cro.  El.  329.  787.     R.  Cro.  Car.  328. 

So,  if  the  defendant  pleads  to  the  words  not  actionable  not  guilty,  and  jus- 
tifies for  the  others,  and  issue  upon  it ;  if  entire  damages  are  given,  they 
diall  be  intended  for  the  actionable  words  ;  for  upon  the  whole  matter  it 
appears  all  the  words  were  spoken  at  the  same  time.     R.  1  Rol.  576. 1.  25. 

So,  il  words  not  actionable  are  of  the  same  import  with  the  former,  and 
are  alleged  ex  uUeriori  malitia^  and  thereby  refer  to  the  former.  R.  Cro. 
Car.  327.     Dub.  Sho.  80. 

[Where  some  counts  in  a  declaration  for  slander  are  good  and  some  bad 
in  law,  and  general  damages  are  given,  the  court  will  arrest  the  judgment  in 
toto,  and  will  not  award  a  venire  de  novo.  B.  R.  T.  36  Geo.  3.  6  T. 
R.691.] 

So,  in  assumpsit  by  an  innkeeper  against  A.  pro  hospit.  B.  at  his  request, 
and  that  he  found  pro  hospitio  prad.  such  a  sum,  viz.  so  much  pro  esculent.^ 
%o  much  pro  poculent.,  so  much  for  apparel ;  after  verdict,  damages  shall 
not  be  intended  pro  vestitu^  which  it  does  not  belong  to  an  innkeeper  to  find. 
R.  2  Rol.  79. 

So,  if,  in  a  breach  assigned,  some  words  are  insensible,  the  damages  shall 
not  be  intended  for  them.     R.  2  Rol.  577.  I.  35. 

So,  if  the  plaintiff  charges  for  imprisonment  7  July,  and  that  the  defend- 
ant afterwards,  viz.  2  June,  (which  was  a  time  prior),  menaced  him,  where- 
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])j  from  Ihe  said  2  June  negotia  intendere  nequit :  the  lime  after  the  viz. 
shall  be  rejected,  and  no  damages  intended  for  that.     R.  1  Rol.  576. 1.  40. 

So,  if  the  plaintiff  assigns  several  breaches,  and  one  is  insensible  [*3^nd 
insignificant,  no  damages  shall  be  intended  for  that.     R.  1  Rol.  577.  L  15. 

Or,  in  covenant,  where  the  plaintiff  shews  several  covenants,  and  shews 
a  breach  only  upon  one ;  all  the  damages  shall  be  intended  for  that  on 
which  the  breach  is  assigned.     R.  2  Rol.  1 78. 

So,  if  entire  damages  are  given,  when  an  action  does  not  tie  for  part,  if 
the  plaintiff  releases  his  damages  and  costs,  he  shall  have  judgment  for  the 
part  which  is  good  ;  as,  in  ejectment  of  ward  of  the  land  and  heir,  where  it 
does  not  lie  for  the  heir.     Dy.  370.  a.     Vide  ante,  (E  2.  5.)     Vide  supra. 

In  replevin,  if  the  avowant  has  a  verdict,  which  gives  damages  for  the 
whole  rent,  when  he  was  entitled  only  to  two-thirds  ;  he  shall  have  judg^ 
ment  pro  retorno  habendo,  if  he  releases  his  damages*     R.  Mo.  28 !• 

In  an  action  on  the  case,  if  the  defendant  pleads  not  guilty  to  part,  and 
justifies  for  part  in  another  county,  upon  which  there  is  a  mistrial  as  to  one 
issue  ;  if  the  plaintiff  releases  his  damages  as  to  that,  it  is  suflicient*  .  R. 
2  Cro.  1 27. 

So,  if  several  damages  are  given,  and  entire  costs,  and  the  plaintiff  has 
judgment  only  for  part ;  he  shall  have  entire  costs.  Hob.  6.  Vide  Costs, 
(A  l,&c.) 

[If  there  is  an  issue  to  one  count,  and  demurrer  to  another,  and  plaintiff 
is  nonsuited  on  the  issue,  damages  cannot  be  assessed  on  the  demurrer*  H. 
8  G.  Str.  507.1 

(E  7.)  Damages  increased,  &c. 

When  increased  upon   view  of  a  mayhem.     Vide  Battery,  (E  3.) 

Damages  may  be  increased  by  the  court,  wb^re  the  principal  demand  is 
certain:  as,  in  account.     lOH.  6.  24.  b. 

In  debt  upon  an  obligation,  where  the  deed  is  denied.      1  Rol.  572.  1.  27. 

So,  if  the  plea  be  sent  to  be  tried  in  a  foreign  county  ;  for  the  jury  there 
have  not  full  knowledge  of  the  fact,     \  Rol.  572.  1.  50. 

So,  where  the  court  can  assess  damages  without  a  writ  of  inquiry,  they 
may  increase  them  after  a  writ  of  inquiry  upon  a  demurrer,  or  judgment  by 
default.     R.  1  Rol.  573.  1.  5. 

So,  the  CQurl;  may'increase  damages  upon  the  view  of  any  justice  of  the 
court  en  pais.     1  RoJ.  572. 1.  22. 

And  where  the  court  can  increase,  they  may  mitigate  damages.  1  Rol. 
572.  1.  25.  28.  573,  1.  7. 

But  the  court  cannot  increase  damages,  where  the  damages  are  the  prin- 
cipal, and  the  court  has  not  certain  knowledge  of  (!»c  cause  by  the  record, 
or  other  apparent  matter :  as,  in  an  action  for  slander,  though  the  defend- 
ant justifies.      1  Rol.  572.  I.  S. 

In  trespass  for'tioos  cut.      I  Uol.  572.  1.  30.      1  Brownl.  201. 

So,  justices  of  nisi  prins  caunot  increase  dainagos.      I  Rol.  573.  1.  30. 

Nor,  the  court  upon  the  cortiticatc  of  justices  of  nisi  priiis.  I  Rol.  572. 
1.  20. 

[In  debt  upon  recognizance,  bar!  in  error  in  the  exchequer-chamber  are 
not  liable  to  pay  interest  on  tlic  judgment  between  the  signing  of  the  judg- 
ment in  B.  R.  and  tiie  afiirmanre  of  it  in  C.  S.  But  as  to  the  interest  dun 
!«ubsequentto  the  time  ofthe  affirmance,  that  §tands  on  a  different  c round. 
B.  R.  M.  28  Geo.  3.     2  T.  R.  bi.] 

^In^eht  on  a  judgment   aftirmed  ir)  error,  the  jury  by  way  of  damages 
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r*]may  give  interest  upon  the  sum  recovered  by  the  judgment  from  the 
time  of  signing  it,  where  by  the  practice  of  the  court  in  which  error  is 
brought,  such  interest  is  not  allowed  in  costs  upon  the  affirmance.  B.  R.  Mt 
28  Goo.  3.     2  T.  R.  78. 

[Excessive. — If  the  jury  find  a  verdict  for  a  sum  certain,  according  to  a 
calcalation  which  does  not  warrant  the  amount,  it  is  a  ground  for  a  new 
trial.     1  Price,  369.] 

[In  trespass  for  breaking  and  entering  the  plaintiff's  closes,  and  sporting 
there  under  circumstances  of  aggravation,  the  jury  gave  500/.  damages, 
which  the  court  refused  to  reduce »  though  no  pecuniary  damage  had  been 
sustained.     1  Mars.  139.     5  Taunt.  442.] 

[In  an  action  for  not  removing  tithes,  the  court  refused  to  grant  a  new 
trial,  though  damages  amounted  to  150/.  on  a  farm  of  less  than  100  acres. 
Wightw.  1 1 3.] 

[The  court  will  not  interfere  to  disturb  a  recorded  verdict,  on  the  affida-^ 
vitof  one  of  the  jury,  that  the  amount  of  the  damages  taken  exceeded  what 
they  had  intended  to  have  given.     1  Price,  1 .] 

[The  court  may,  in  any  case,  set  aside  a  verdict  or  inquisition,  and  grant 
anew  trial  or  inquiry,  upon  the  ground  of  excessive  damages.  1  T.  R. 
277.  2Blk.  942.  2  Blk.  1327.  Cowp.  230.  4  T.  R.  651.  Id.  659.  5 
T.  R.  257.     7  T.  R.  529.     3  Anst.  808.     Loflft.  28.  Lofil.  771. 

I  But  it  seems,  that  in  certain  cases,  as  in  actions,  for  violent  assaults 
and  for  slander,  &c.  new  trials  will  not  be  granted  for  excessive  damages 
unless  they  are  far  beyond  the  bounds  of  moderation.  Chanellor  v*  Vaughan, 
2  Bay,  416.  Neal  r.  Lewis,  2  Bay,  204.  Coffin  r.  Coffin,  4  Mass.  Rep, 
41.  Coleman  v.  Southwick,  9  Johns.  Rep.  45.  Southwick  v.  Stevens,  10 
Johns.  Rep.  443.  Woert  v.  Jenkins,  14  Johns.  Rep.  352.  Craig  v.  Elliot, 
4  Bibb,  272.  Respass  r.  Parmer,  2  Marsh,  365.  M'Dowell  v.  Murdock, 
1  Nott&  M'Cord,  237.  Davis  v.  Davis,  2  Nott&  M'Cord,  81.  Lloyd  r. 
Monpoey,  2  Nott  &  M'Cord,  446.  \ 

[Where  a  new  trial  is  granted  on  account  of  excessive  damages,  the 
court  will  direct  that  the  first  verdict  stand  as  security.     7  T.  R.  529.] 

[Deficiency  in. — It  is  a  general  rule'  that  the  court  will  not  set  aside  a 
▼erdict  in  an  action  for  a  personal  injury,  on  account  of  the  smallness  of 
the  damages,  unless  they  arose  from  a  mistake  in  law.  Dougl.  509.]  {  Vide 
Bacot  T?.  Keith,  2  Bay,  466.  Shackford  v.  Goodwin,  13  Mass.  Rep.  187.  } 

[Application  and  apportionment  of. — ^Where  there  are  entire  damages  on 
several  counts,  some  of  which  are  bad  in  law,  it  is  error.  Dougl.  377. 
730.]  \  Vide  Hamilton  v.  Dent,  1  Hayw.  116.; 

[If  in  one  count  two  causes  of  complaint  are  alleged,  one  of  which  is 
actionable,  the  other  not,  and  the  jury  give  a  general  verdict  for  the  plain- 
tiflr,  it  will  be  presumed,  that  under  the  judge's  direction,  the  damages 
were  given  for  the  valid  cause  of  action  only.  1  T.  R.  508.  {  Vide  Ham- 
ilton T.Dent,  1  Hayw.  116.  I 

[If,  in  an  inferior  .court,  damages  arc  assessed  generally  upon  all  the 
counts  of  a  declaration,  some  of  which  are  bad,  the  judgment  thereon  will 
be  reversed  altogether.  For— 1.  There  are  no  means  of  apportionmg 
the  damages,  and  thus  of  atlirming  the  judgment  as  to  so  much  upon  the 
valid  counts,  and  reserving  it  as  to  others.— 2.  The  court  of  error  cannot 
affirm  the  judgment  as  to  the  valid  counts,  and  award  a  vemre  de  novo  to 
assess  damages  thereon.     1  T.  R.  151.] 

[If  in  an  action  for  damages,  two  things  are  demanded  m  separate  counts, 
to  one  of  which  the   plaintiff  has  no  title,   and  damages   are  assessed  upon 
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each  coant  separately ;  judgment  maj  be  entered  for  the  damages  assessed 
for  the  valid  cause  of  action,  or  if  taken  for  both,  will  be  reversed  as  to  the 
other  only,     3  T.  fi.  433.] 

IMitigation  of. — Where  matter  amounting  to  a  complete  defence  must 
be  specially  pleaded,  it  is  inadmissible  in  evidence  as  in  mitigation  of  dama- 
ges.    2  B.  &  P.  224.] 

[«](E  8.)  Defect  in  assessing  aidied  by  release. 

So,  where  damages  are  not  the  only  thing  to  be  recovered,  the  plaintiff 
may  supply  a  defect  in  the  assessment  of  the  damages,  by  his  release  o[  the 
damages ;  as,  in  debt,  annuity,  &c.     1 1  Co.  56.  a. 

So,  where  more  damages  are  assessed  than  the  declaration  mentions,  the 
plaintiff  may  aid  it  by  a  release  of  so  much  as  exceeds  the  declaration. 
Semb.  Ow*  45.     R.  i  el.  45. 

So,  if  in  a  joint  action  of  trespass,  &c.  several  damages  are  assessed ;  it 
shall  be  aided  by  a  release,  or  nolie  proaequi  against  all  but  one  defendant. 
R.  Carth.21. 

So,  if  it  be  doubtful  whether  damages  can  be  given,  he  may  release  the 
damages,  and  not  the  costs.     2  Rol.  75. 

And  release  of  the  damages  may  be  at  any  time  before  judgment.     Ibid. 

But  if  the  jury  do  not  assess  damages,  where  damages  only  are  recovera- 
ble, it  cannot  be  aided  by  a  release.     Vide  Ante,  (E  1  •) 

So,  a  default  in  assessment  of  damages jcannot  be  supplied  by  a  writ  of 
inquiry :  for  then  the  defendant  will  lose  the  benefit  of  an  attaint,  if  they 
are  excessive.     Vide  Pleader,  (Z  1,  &c.)     Vide  ante,  (E  1.) 

Vide  Pleader,  (S  25.) 

DARREIN  PRESENTMENT. 

Vide  QuARE  Impedit,  (C  1,  &c.)— Abatement,  (H  26.) 

DARREIN  SEISIN. 

Vide  Seisin. — ^Abatement,  (H  25.) 

DATE. 

Vide  Fait,  (B  3.) 

DAY. 

Vide  Ann,  (C.) 

Dies  dominicus.     Vide  Temps,  (B  3.) 
Dies  juridici.     Vide  Temps,  (C  1,  &c.) 
Year  and  day.     Vide  Temps,  (B  1 .) 
Year,  day,  and  waste.     Vide  Ann,  Jour,  and  Waste. 
Comperuit  ad  diem.     Vide  Pleader,  (2  W.  31.) 
Solbit  ad  diem.     Vide  Pleader,  (2  W.  29.^ 
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[•]DEAN  AND  CHAPTER. 

Vide  Ecclesiastical  Persons,  (C  3.) 

•  % 

death- 
Death  OF  THE  INCUMBENT.  Vide  EsGLISE,  (N  1  •) 

OP  JUSTICES*     Vide  Abatement,  (H  39.) 

*op  THE  KINO.     Vide  Abatement,  (H  38.)— -Justices  of  Peace. 

(A  8.)— Officer,  (K  10.) 

OF  A  PARTY.     Vide  Abatement,  (E  17.r— H  32,  &c.)-^Bail«  (Q 

5.— R  5.) 

—OF  A  STRANGER.   Vide  ABATEMENT,  (M  36.) 

■     OF  A  TESTATOR.     Vide  Chancert,  (3  Y  17.)— Devise,  (N  31.) 
OF  A  VOUCHEE.  Vide  Abatement,  (H  37*) 


DfiNG  seized.  Vide  Discent,  (D  3,  3,  4.) 

DEBT. 

Vide  DsTT. 

deceipt. 

Vide  Action  upon  the  Case  for  a  Dcceipt. — ^Chancery,  (3  F.  1,  2.) 
— (3  M.  1,  &c.— 3  N.  1. — 4  D.  3.-4  H.  4. — 4  L.  1.— 4  O.  2.)— Covin, 
—Justices  of  Peace,  (B.  30,  &c.) — Leet,  (L  6,  &c.) — Parliament, 
(L  38.)— Pleader,  (2  H.) 

Writ  OF  Deceit.     Vide  Ancient  Demesne,  (E  2.) 

DECIES  TANTUM. 

Vide  Enquest,  (F) — ^Pleader,  (S  46.) 

DECLARATION.    ' 

Declaration  in  pleading.     Vide  Count. 
Declaration  of  uses.     Vide  Uses,  (D  1,  &c.) 

DECREE. 

Vide  Chancery,  (Y  1,  &c.  and  other  places  in  the  same  title.)— -Evidence, 
(C  1.)— Sewers,  (H  1,  &c.)— Uses,  (N  20,  &c.) 

[♦]DEDIMUS  POTESTATEM. 

Vide  Chancery,  (K  3.— P  2,  &c.)— Fine,  (E  7.) 

DEED. 

Vide  Fait. 
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DEER-STEALING. 

Vide  Justices  op  Peace,  (  B.  47.) 

DEFAMATION. 

Vide  Action  upon  the  Case  for  Defamation. — Libel. — Pixader, 

(2  Ll,  &c.) — Prohibition,  (G  14.) 

DEFAULT. 

Vide  Abatement,  (H  52. — I  27.)— Enquest,  (E). —  Justices  of  Peace, 
(B  101.)— Pleader,  (B  11,  12.)— (E  42.— Y  1.  —  3L.  8.— 3  M.  28.) 
— Remitter,  (C  5.) 

DEFEAZANCE. 

(A)  WHAT  SHALL  BE.  p.  374. 

(B)  WHEN  IT  SHALL  BE  GOOD.  . 

(B  1.)  Of  a  thing  executory,  p.  375. 
(B  2.)  Of  a  thing  executed,  p.  375. 

(C)  WHEN  IT  SHALL  NOT  BE  GOOD.  p.  375. 

(A)  WHAT  SHALL  BE. 

A  defeazance  is  an  instrument  which  defeats  the  force  or  operation  of  souie 
ether  deed,  or  estate.  And  that  which  in  the  same  deed  is  called  a  condi- 
tion, in  another  deed  is  a  defeazance. 

As,  if  a  man  covenants  or  grants  that  upon  payment  of  a  less  sum  at  such 
a  day,  an  obligation,  recognizance,  &c.  shall  be  void.     R.  Cro.  £U  623. 

If  a  defeazance  be  absolute  and  perpetual,  it  amounts  to  a  release.  Per 
Holt.  Sho.  46.     Carth.  64.     Vide  Pleader,  (2  V  12.— 2  W  35.  37.) 

[*jSo,  a  licence,  that  he  shall  not  be  sued  upon  such  an  obligation,  &c. 
amounts  to  a  defeazance.     Carth.  64. 

[One  deed  may  amount  to  a  defeazance  of  another  without  express  words 
of  relation.     C.  P.  T.  11  &  12  Geo.  2.     Willes,  107.     Com.  568.  S.  C] 

• 

(B)  WHEN  IT  SHALL  BE  GOOD. 

(B  I.)  Of  a  thing  executory. 

Things  executory  may  be  defeated  by  a  defeazance  made  at  the  saoae 
time,  or  at  any  subsequent  time.     Co.  L.  236.  b. 

As  a  recognizance,  statute,  obligation,  &c.  may  be  defeated  by  a  defea- 
zance at  a  subsequent  day,  as  well  as  upon  the  same  day.  Co.  L.  237.  a 
Adm.  Cro.  El.  755.  R.  cont.  per  three  J.  but  Sand.  ace.  2  Sand.  48. 
Ace.  Mo.  8U.     R.  Cro.  El.  623. 

So,  rents,  annuity,  warranty,  <S:c.     Co.  L.  237.  a. 

So,  a  power  of  revocation.      1  Go.  113.  a. 
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So,  a  defeazancc,  that  a  statute  shall  not  he  extended,  as' to  lands  in  A,  is 
good.     R.  Mo.  811. 

If  a  defeazance  be  made  of  a  prior  defeazance,  the  first  shall  be  thereby  . 
defeated ;  as,  a  devise  by  any  subsequent  devise.     1  Rol.  590. 1.  45. 

(B  2.)  Of  a  thing  executed. 

So,  inheritances,  and  things  executed,  may  be  defeated  by  a  defeazance 
made  at  the  same  time.     Co.  L.  236.  b. 

So,  an  obligation,  &c.  may  be  defeated  by  defeazance  after  the  condition 
broken  as  well  as  before.     R.  Carth.  64. 

(C)  WHEN  IT  SHALL  NOT  BE  GOOD. 

• 
But  a  thing  executed  cannot  be  defeated  by  a  defeazance  at  a  subsequent 

time:  as,  a  feoffment  cannot  be  defeated  by  a  defeazance  at  a  future  day. 

Co.  L.  236.  b.     Fitz.  Condition,  18. 

Nor,  a  release  to  a  disseisor  \  for  it  is  executed  immediately.  Co.  L. 
236.  b. 

So,  if  a  thing,  executory  in  its  cotnmencement,  be  executed,  a  defeazance 
afterwards  is  too  late  :*as,  if  a  debt  be  assigned  to  the  king,  if  the  barons  of 
the  exchequer  allow  it ;  if  the  king  sues  execution,  disallowance  aflerward^ 
by  the  barons  is  too  late,  for  the  debt  was  executed  by  the  assignment.  5 
Co.  90.  b. 

So,  a  defeazance  ought  to  be  by  matter  as  high  as  the  thing  which  will  be 
defeated :  and,  therefore,  if  an  obligation  be  to  pay,  at  such  a  day,  an  agree- 
ment, per  scfiptum  manu  sua  signatum,  to  give  time  to  a  future  day,  is  not 
suflicient ;  for  it  ought  to  be  by  deed.     R.  3  Lev.  234. 

So,  a  writing  shalf  not  be  construed  as  a  defeazance,  without  a  necessity: 
as,  if  A.  covenants  to  pay  B.  5s.  a  week,  and  100/.  at  his  death,  attd  B.  by 
another  deed  of  the  same  date,  reciting  the  former,  covenants  to  save  A. 
indemnified  from  all  debts  and  securities  before  made,  or  afterwards  to  be 
made  by  him :  it  shall  not  be  construed  a  defeazance  of  the  covenant  of  A. 

R.  Sal.  573.  ^         ^  ^      c'^u 

So,  if  it  be  said,  that  he  shall  be  indemnified  from  the  covenant ;  if  it  be 
not  added,  that  the  covenant  shall  be  void.     R.  Sal.  575. 

[♦3DEFENCE. 

Vide  Abatement,  (1  16.)— Pleader,  (E  27.-3  M  17.) 

DE  INJURIA  SUA  PROPRIA. 

Vide  Pleader,  (F  1»,  &c.) 

DELEGATES. 

Vide  AoMrRALTY,  (G)— Prerogative,  (D  14.) 

DELIVERANCE. 

Second  deliverance.     Vide  Pleader,  (3  K  4.) 

Vol.  111.  4^  t^^^^ 
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DELIVERY. 

Vide  Fait,  (A  3,  4,— B  5.)— Pleader,  (2  X  6.) 

DEMAND. 

Vide  Release,  (E  1.) — Rent^  (D  3,  &c.) 

DEMISE. 

Vide  Abatement,  (H  28, 49.)— Baron  and  Feme,  (G  3.) — Estates,  (B  32.) 
—Pleader,  (2  W.  14,  47,  48.-2  Z  2.-3  O  18.) 

DEMURRER. 

Vide  Chancery,  (H  1,  2.)— Pleader,  (Q  1,  &c.— 2  V  3.— 2  W  42.)— 

Bail,  (R  7.) 
Parol  demurring.    Vide  Enfant,  (D  1,2.) 

DENIZEN. 

Vide  Alien,  (D  1,  &c.) 

DEODAND. 

Vide  Waife,  (E  1,  2.) 

[*]DEPARTURE. 

Vide  Pleader,  (F  7,  &c.) 

DEPOSIT. 

Vide  Chancery,  (Y  5.) 

DEPOSITION. 

Vide  Chancery,  (P  8.— T  4,  5.)— Evidence,  (C  4.) 

'  DEPRIVATION. 

Vide  Prerogative,  (D  21,  22.) — Abatement,  (H  46.) 

DEPUTY. 

Vide  Officer,  (D  1,  &c. — Viscount,  (B  1,  &c.) 

DERELICT  LANDS. 

Vide  Prerogative,  (D  61 ,  62.) 
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DESCENT. 

Vide  DiscENT. 

DE  SON  ASSAULT. 

Vide  Pleader,  (3  M  1 5.) 

DE  SON  TORT  DE  MENSE. 

Vide  Pleader,  (F  18,  &c.) 

DETAINER  FORCIBLE. 

Vide  Forcible  Entry. 

[*]DETERMINATION. 

DeTBRHINATION    of    the  authority    of    JUSTICES   Of    FBAOI*      Vldo    XlTS' 

TICE8  OF  Peace,  (A  8.) 
Determination  of  an  estoppel.     Vide  Estoppel,  (F) 

— OF  A  lease  for  tkars.     Vide  Estates,  (Q  10^  il,  10.) 

■■  of  teiLif.     Vide  Estates,  (H  6,  &c.) 

DETINUE, 

(A)  WHEN  IT  LIES.  p.  378. 

(B)  FOR  WHAT  THINGS  IT  LIES.  p.  378. 

(C)  FOR  WHAT  NOT.  p.  379. 

(D)  WHEN  IT  DOES  NOT  LIE.  p.  379. 

(A)  WHEN  IT  LIES. 

DetiDae  lies  bj  him  who  has  property  in  a  thing  certain,  against  bin 
who  detains  it;  upon  which  the  plainti/T shall  recover  the  thing  detained  iB 
specie.     Co.  L.  296.  b.     F.  N.  B.  138.  A.  E. 

{  The  declaration  must  allege  either  property  or  possession,  in  the  plain- 
tiff. Morton  r.  Israel,  3  Bibb,  517.  Vide  Burnlej  v.  Lambert,  1  Washf 
308.  \ 

So,  it  lies  by  him  who  has  only  a  special  property  ;  as,  by  a  bailee  of 
goods.     Bro.  Detinue,  30. 

So,  it  lies  if  the  plaintiff  has  a  property,  though  he  never  had  possession  i 
and  therefore  the  heir  may  maintain  detinue  for  an  heir-loom.  Bro.  Deti* 
Due,  30.  45.  I  Vide  Tunstall  v.  McClelland,  1  Bibb,  186.  M'Dowall  v^ 
Hall,  2  Bibb,  610.     Fowler  v.  Lee,  4  Munf.  373.  | 

If  a  statute  says,  that  goods  imported  shall  be  forfeited,  part  to  the  king, 
and  part  to  him  who  will  seize  or  sue  for  them  ;  a  subject  may  have  detinue 
for  his  part  of  the  goods,  for  tl^  actioi)  vests  the  property  in  |um.  R«  1 
Sal.  223.    5Mod^l93t 
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So,  it  lies,  though  the  defen4ant  came  to  t|ie  possession  of  the  goods  bj 
bailment,  or  by  trover.     F.  N.  B.  1 SQ.     Co.  L.  286.  b. 

If  husband  and  wife  be  divorced,  detinue  lies  by  the  wife  for  goods  given 
with  her  in  frank  marriage.     F.  N.  B.  1 39.  A. 

So,  it  hes,  though  the  defendant  quitted  the  possession  before   the  action 
brought  by  delivery  of  the  goods  to  another.  Bro.  Detinue,  1,  2.  33,  34.  40. 

[So,  for  goods  lost  and  found,  as  well  as  for  goods  delivered.     C.   P.  M. 
12  Geo.  2.     Willes,  118.] 

I  But  it  will  not  lie  by  one  joint  tennnt  or  tenant  in  common,  against  ano- 
ther.    Carlyle  r.  Patterson,  3  Bibb,  93.  ut  stmb.  \ 

(B)  FOR  WHAT  THINGS  IT  LIES. 

Detinue  lies  for  money  or  goods  so  certainly  described  that  they  may  be 
known  :  as,  for  money  in  a  chest  or  bag.     1  Rol.  606.  1.  12.  14, 

For  particular  pieces  of  silver,  or  of  gold.     R.  I  Rol.  606.  1.  25. 

Or,  so  many  ounces  of  silver,  or  of  gold,     R.  Yel.  81 . 
{  Or,  for  an  infant  negro,  naming  the  mother,  without  any  other  descrip- 
tion.    Bass  V.  Bass,  4  Hen.  &  Munf.  478.     Vide  Holliday  r.  Liltlepage,  2 
Munf.  539.  \ 

[*]So,  for  nioney  taken  in  the  view  of  another,  though  it  was  not  j(i  a 
bag.     1  Rol.  606.  1.  16. 

So,  it  lies  for  twenty  quarters  of  wheat.     Bro.  Detinue,  51. 

(C)  FOR  WHAT  NOT.     . 

But  detinue  does  not  lie  for  money  at  Urge;  for  one  piece  canQot  be 
known  from  another.     Co.  El.  286.     R.  Cro.  El.  457. 

Nor,  for  wheat  out  of  a  sack  or  bag.     Co.  L.  286. 
\  Nor  for  ahorse,  without  any  further  description.     Boggs  t?.  Newton,  2 
Bibb,  221.  \ 

So,  it  does  not  lie  for  an  hawk,  or  other  thing  of  pleasure,  though  re 
claimed. 

So,  it  does  not  lie  de  una  domo  vocala  a  bee  house.     R.  2  Cro.  39. 

(D)  WHEN  IT  DOES  NOT  LIE. 

And  detinue  does  not  lie,  if  the  plaintiiT  has  not  the  general  or  special 
property  at  the  time  of  the  action  ;  as,  if  the  defendant  took  the  goods  as  a 
trespasser  ;  for  by  the  trespass  the  property  of  the  plaintiff  is  divested.  Per 
Brian,  6  H.  7.  9.  a. 

So,  if  A.  bails  goods  to  B.  and  afterwards  gives  them  to  C,  C.  shall  not 
h^ve  detinue  against  B.  who  had  a  special  property  by  the  bailment.  Mod. 
Ca.  216. 

So,  it  does  not  He  against  him  who  never  had  the  goods  ;  and  therefore , 
it  does  not  lie  against  an  executor  upon  a  bailment  to  his  testator,  if  the 
goods  never  came  to  the  possession  of  the  executor.     Bro.  Detinue,  19. 

So,  it  does  not  lie,  if  tlie  j^oods  never  were  detained,  by  the  fault  of  the 

flaintiff :  as,  if  the  defendant  finds  goods,  and  before  demand,  loses  them 
y  accident.     Serab.  Bro.  Detinue,  1.  33.  40. 

Detinue  or  Charters.    Vide  Charters,   (B  1,  &c.)— Pleadbb,  (2  X  1, 

&c.— 2  Y  6.)  '  •  .  ^ 
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Pliadikg  IV  DETINUE.    Vide  Pleader,  (2  X  1,  Jcc.) 
Nil  dbtinet.     Vide  Pleader,  (2  W  44 2  X  3.) 

DETT. 

(A)  WHEN  IT  LIES. 

(A  L)  Upon  an  act  of  parliament,  p.  380. 

(A  2.)  Upon  a  judgment,  p.  381. 

(A  3.)  Upon  a  statute,  or  recognizance,  p.  382. 

(A  4.)  Upon  other  specialty,  p.  382. 

(A  5.)  Debt  for  rent.  p.  383. 

(A  6.)  Debt  for  an  annuity,  p.  384, 

(A  7.)  When  it  does  not  lie.  p.  384. 

(A  8.)  Debt  upon  contract. — Ei^press.  p.  385. 

(A  9.)  Implied,  p.  386. 

(B)  WHEN  DEBT  DOES  NOT  LIE.  p.  387. 
[•](CJ  BY  WHOM  DEBT  LIES.  p.  388. 

(D)  BY  WHOM  NOT.  p.  389. 

(E)  AGAINST  WHOM  DEBT  LIES.  p.  390. 

(F)  AGAINST  WHOM  NOT.  p.  391. 

(G)  DEBT  TO  THE  KING. 

(G  1.)  By  what  means  accrued,  p.  391. 

(G  2.)  By  what  means  satisfied. — ^By  the  body  of  the 
debtor,  p.  393. 

(G  3.)  By  his  goods,  p.  393. 

(G  4.)  Or  lands,  p.  393. 

(G  5.)  In  the  hands  of  the  heir.  p.  394. 

(G  6.)  In  the  hands  of  a  stranger,  p.  394. 

(G  7.)  By  the  goods  of  a  stranger,  p.  395. 

(G8.)  The  kmg  shall  be  preferred,  p.  397. 

(G  9.)  How  execution  for  the  king  relates,  p.  399. 

(G  10.)  Who  are  not  liable  for  the  king's  debt.  p.  399. 

(G  11.)    Suit  for  the  king's  debt. — In  what  court  it 

shall  be.  p.  400. 

(G  12.)  How  he  shall  sue.  p.  400. 

(G  13.)  When  the  suit  shall  be  barred,  p.  400. 

(G  14.)  How  the  trial  shall  be.  p.  401. 
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(G  15.)  How  the  proceedings  shall  be  for  a  debt  as- 
signed to  the  king.  p.  401. 

(A)  WHEN  IT  LIES. 
(A  1.)  Upon  an  act  of  parliament. 

Debt  lies  upon  every  contract  in  deed,  or  in  law. 

As,  if  an  act  of  parliament  gives  a  penalty,  and  does  not  say  to  whom 
nor  by  what  action  it  shall  be  recovered  ;  an  action  of  debt  lies  upon  such 
statute  by  the  party  grieved: -as,  upon  the  st.  14  H-  8.5.  that  every 
practiscr  of  physic  in  London  without  licence  shall  forfeit  5/.  a  month, 
a  moiety  to  the  king,   a   moiety  to   the   college  of  physicians.     R.  1  Rol. 

598.  1.  25. 

{  Debt  will  lie  to  recover  damages  given  by  a  publick  statute,  which 
are  reduced  to  a  sum  certain  by  the  provisions  of  the  statute,  when  no 
other  remedy  is  given.  Bigelow  v.  Cambridge  and  Concord  Turnpike 
Corporation,  7  Mass.  Rep.  202.  Jeffrey  v.  The  Blue-Hill  Turnpike  Cor- 
poration, 10  Mass.  Rep.  368. 

But  if  a  different  remedy  is  provided,  it  must  be  pursued.  Gedney  t>. 
The  Inhabitants  of  Tewksbury,  3  Mass.  Rep.  307.  Smith  v.  Drew,  5 
Mass.  Rep.  514. 

In  debt  under  the  statute  against  gaming,  by  the  losing  party  against  the 
winner,  the  count  may  be  general ;  secus,  if  the  action  be  brought  by  a 
common  informer.     Collins  r.  Ragrew,  15  Johns.  Rep.  5.  j 

Upon  the  st.  2  &  3  Ed.  6.  13..  which  gives  the  treble  value  for  not  set- 
ting out  of  tithes.     R.  1  Rol.  598. 1.  30.     2  Inst.  650. 

Upon  the  st.  28  El.  4.  which  says,  the  sheriff  shall  take  for  his  fees  no 
more  then  1 2<i.  for  every  20*.  under  1 00/.,  and  6rf.  for  every  20^.  above 
100/.,  the  sheriff  shall  have  debt  for  his  fees.  R.  1  Rol.  598.  1.  35.  Mo. 
853.  1  Sal.  209.  Latch,  17.  51.  Vide  Viscount,  (F  2.)  (Vide  1  Sal. 
331.) 

So,  for  a  sum  of  money  payable  upon  a  demise  out  of  land.  Per  Holt, 
Sal.  415.     Mod.  Ca.  26. 

Vide  Action  upon  Statute,  (E  1,  2. — F.)    Vide  post,  (A  5.  9.) 

[♦](A  2.)  Upon  a  judgment. 

So,  debt  lies  upon  a  judgment,  within  or  after  the  year  after  recovery. 
43  Ed.  3.  2.  b. 

Upon  a  judgment  for  debt  or  damages  in  a  court  of  London  by  special 
custom,  debt  lies  in  B.  R.  or  C.  B.,  though  the  original  action  could  not 
have  been  brought  there.     R.  1  Rol.  600.  1.  45. 

So,  it  lies  there  upon  a  judgment  in  an  inferior  court,  removed  thither  by 
error,  or  certiorari.     Hut.  118.     R.  1  Lev.  134. 

[So,  it  lies  on  a  judgment  given  in  a  foreign  court ;  and  it  is  not  neces$;a- 
ry  to  state  the  grounds  of  that  judgment  in  the  declaration.  Doug.  1  to  T.J 
{Vide  Sterne  I?.  Spalding,  Kirby,  177.  Hubbell  r.  Cowdrey,  5  Johns. 
Kep.    132.     Andrews  r.  Montgomery^  19  Johns.  Rep.  162. 

So  on  a  decree  of  a  court  of  chancery  in  a  sister  state,  for  the  payment 
^f  money  only,  and  no  act  is  to  be  done  by  the  plaintiff.  Post  v.  Neafie,  3 
Caines'  Rep.  22. 

But  debt  will  not  lie  where  the  court  has  no  jurisdiction  of  the  original  suit, 
and  where  the  defendant  has  no  opportunity  to  contest  the  claim.     Kibbc 
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17.  Kibbe,  Kirby,  126.     Kilbum  r.  Wood  worth,  5  Johns.  Rep.  37.     Rob- 
isoo  V.  Ward's  Ex'rs.  8  Johns.  Rep.  67.  2d  edit.  } 

fBut  the  grounds  of  the  judgment  may  be  shewn  and  impeached  by  the 
defendant,  for  judgments  of  foreign  courts  have  not  that  credit  shewn  to 
them  as  judgments  in  our  own  courts  of  record,  and  they  may  be  examin- 
ed.   Doug.  6.] 

[So,  it  would  seem,  it  would  lie  in  the  courts  of  Ireland  on  a  judgment 
here,  for  the  same  principle  applies  to  this  case  as  to  the  former.  But 
Semb.  contra.     2  Str.  1090.] 

So,  it  lies  for  damages  recovered  in  a  real  action  ;  for,  by  the  judgment, 
thej  are  reduced  to  a  personalty.     1  Rol.  600.  I.  25.  37. 
For  damages  recovered  in  waste.     43  Ed.  3.  2. 
For  arrearages  recovered  in  account.     1  Rol.  600. 1.  40. 
For  damages  recovered  in  right  close,  in  antient  demesne.     8  £d.  4.  6.  a. 
So,  debt  lies  upon  a  judgment  on  a  recognizance  against  bail.     R.  1  Rol. 
600.1.5.     2  Leo.  14. 
Upon  a  judgment  in  scire  facias.     3  Mod.  188. 

So,  it  lies  in  C.  B.  upon  a  judgment  in  scire  facias  upon  a  recognizance 
in  B.  R.    Dy.  306.  a.  in  marg. 

Debt  lies  in  B.  R.  upon  a  judgment  in  C.  B.  removed  thither  by  error. 
Semb.  I  Sid.  236. 

So,  it  lies  there  upon  a  judgment  there  after  error  brought  in  the  excheq- 
uer.   R.  1  Sid.  236.     Lut.  602.     1  Lev.  153.     Ray.  100. 

Or,  ailer  error  depending  in  parliament ;  for  only  the  transcript  of  thCv 
record  is  removed.     1  Sid.  236. 

So,  it  lies  in  the  marshalsea,  or  other  court  of  record,  upon  a  judgment 
inC.  B.  or  B.  R.     R.  1  Sal.  209. 

So,  it  lies  in  C.  B.  upon  a  judgment  there,  affirmed  upon  error  in  B.  R. 
Co.  Ent.  1 53. 

[So,  it  lies  in  B.  R.  or  C.  B.  on  a  judgment  of  nonsuit  in  an  inferior 
court.     1  Wils.  316.] 

But  debt  does  not  lie  upon  a  judgment  for  the  arrearages  of  an  annuity, 
rent  service,  &c.  for  the  freehold  is  continuing.  43  Ed.  3.  2.  1  Rol.  600. 
!•  32.     Vide  post,  (B). 

Nor,  for  damages  recovered  in  a  court  baron  in  dower  by  the  stat.  of 
Merton,  1.     4  Co.  30.  b.     1  Rol.  600.  1.  50. 

Nor,  does  it  lie  upon  a  judgment,  after  execution  sued  by  elegit,  or  other- 
vise;  for  he  has  chosen  another  remedy.  Vide  1  Rol.  601.  '  Vide  Execu- 
tion, (C  14.) 

[Nor  after  defendant  taken  on  ca.  sa.  and  discharged  by  plaintiff^s  con- 
sent.    M.  10  G.  3.  4  B.  M.  2482.] 
r*]Though  the  defendant,  taken  in  execution,  escapes.  1  Rol.  601.  1.  32. 
Though  the  elegit  be  not  returned,  or  the  plaintitif  disagrees  to  the  re- 
turn.    Dy.  299.  b.     1  Rol.  601.  1.  25. 

{  But  where  lands  are  extended,  and  the  return  is  so  defective  that  no 
estate  passes,  the  judgment  remains  in  force,  and  debt  will  lie  upon  it. 
Tate  V,  Anderson,  9  Mass.  Rep.  92.  \ 

Nor,  does  it  lie,  if  after  judgment  the  cause  is  referred,  and  a  dimittitur 
entered  upon  the  roll.     1  Rol.  601. 1.  30. 

Or,  the  record  be  removed  by  error.  Semb.  2  Vent.  261.  if  the  plaintiff 
docs  not  declare  upon  the  special  matter;  for  then  it  lies.  R.  3  Lev.  397. 
R.  cont.  where  only  a  transcript  of  the  record  is  removed.     I  Lev.  153. 

Vide  Pleader,  (2  W  36,  &c.) 
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(A  3*)  Upon  a  statute,  or  recognizance. 

So,  debt  lies  upon  a  statute-merchant ;  for  it  is  in  the  nature  of  an  obli- 
gation, and  has  the  seal  of  the -party.      1  Rol.  599.  1.  40. 

And  upon  a  recognizance  in  the  nature  of  a  statute-staple.     Dub.  1  Rol. 

599.  I.  50.     1  Leo.  52. 

So,  upon  a  recognizance  before  the  mayor  of  London,  &c.  Dy.  219.  1 
Leo.  284. 

Upon  a  recognizance  in  chancery.  Dy.  369.  b.  306.  a.  Cro.  El.  608. 
1  Ver.  313. ;  but  it  ought  to  be  sued  by  scire  facias  in  chancery. 

So,  it  lies  in  B.  R.  upon  a  recognizance  against  bail  in  C.  B.  Mod.  Ca. 
132. 

Or,  upon  a  recognizance  by  bail  in  the  same  court.  Mod.  Ca.  159.  R. 
Trin.  13  Ann.  in  C.  B.     Vide  infra. 

So,  debt  lies  upon  a  recognizance,  though  he  had  judgment  before  in  a 
scire  facias  upon  the  same  recognizance,  which  stands  in  force.  R.  Cro. 
El.  608.  817.     [Vide  infra  contra.] 

}  So  it  lies  in  behalf  of  the  Commonwealth,  on  a  recognizance.    Com- 
monwealth r.  Green,  12  Mass.  Rep.  1.  \ 

So,  upon  a  writing  designed  to  be  a  statute-staple,  but  iitSt  executed  pur- 
suant to  the  statute.     R.  Cro.  El.  233.  494.     Vide  Statute-staple,  (A). 

But  debt  does  not  lie  upon  a  statute-staple ;  for  the  seal  of  the  party  is 
not  affixed.     1  Rol.  599.  1.  45.     Cont.  Semb.  Ast.  Ent.  223.  237. 

So,  it  does  not  lie  upon  a  recognizance  by  bail  in  B.  R.,  for  the  bail  will 
be  ousted  of  the  advantage  of  rendering  the  body  before  the  return  of  the 
second  scire  facias ^  &c.  Cont.  1  Brownl.  65.  R.  ace.  Ray.  14.  Cont. 
Mod.  Ca.  132.  159.     Vide  Bail,  (R  1.  9.)  Vide  supra. 

Nor,  (as  it  seems)  upon  a  recognizance  by  bail  in  C.  B.     Cont.  1  Rol. 

600.  1.  1 5.     R.  cont.  in  C.  B.  Trin.  1 3.  Ann. 

So,  it  does  not  liq  upon  a  recognizance,  after  judgment  upon  it  in  a  scire 
facias.     1  Rol.  601.  1.  15.20.     [Vide  supra  contra.] 

(A  4.)  Upon  other  specialty. 

So,  debt  lies  upon  an  obligation,  or  any  other  deed  or  specialty. 

As,  if  a  man  by  obligation,  or  other  deed,  acknowledges  that  he  lias  receiv- 
ed money  from  A.  cid  computandum  ;  A.  may  have  debt  upon  it.  I  Rol. 
597.  1.  30. 

Or,  that  he  has  so  much  of  the  money  of  A.  in  his  hand?.  1  Rol.  597. 
1.  47. 

So,  if  he  covenants  to  pay  A.  a\:ertain  sum,  debt  lies  upon  ii« 

Or,  to  pay  his  proportion  of  such  a  suit,  with  an  averment  that  bis  pro- 
portion was  so  much.     R.  3  Lev.  429. 

So,  debt  lies  upon  a  bill  to  pay  20/.  for  the  true  payment  of  10/.  R.  2 
Vent.  106. 

{  And  it  lies  to  recover  the  annual  interest  of  money  due  by  bond,  be- 
fore the  principal  becomes  due.     Sparks  r.  Garrigucs,  1  Binn.  152. 

So  it  will  lie  on  a  bond  secured  by  mortgage.  Williamson  r.  Andrew, 
4  Har.  &  M'Hen.  482.  j 

[*]So,  debt  lies  upon  a  tally  against  a  teller,  when  money  comes  to  his 
hands.     1  Rol.  599.  f.  32. 

[Upon  a  charter-party,  which  is  a  deed.     P.  1 1  G.  2.     Str.  1089.] 

[♦383] 


JVhen  it  lies.  S69 

(A  6.)  Debt  for  rent. 

So,  if  a  lease  be  of  lands  or  tenements  for  years  or  at  will  rendering  rent} 
debt  lies  for  the  rent,  by  the  common  law.     Lit.  s.  58,  72.     1  Sid.  401. 

So,  if  a  lease  be  for  years,  or  at  will,  of  an  incorporeal  inheritance  ;  as,  an 
advowson,  common  tithes,  fair,  market,  franchise,  or  office,  &c^  Co.  L« 
47.  a. 

So,  debt  lies,  though  the  lease  be  rendering  com,  or  oth^r  collateral 
thing.     R.  1  Rol.  591.  1.  30.     4  Leo.  46.     3  Leo.  260. 

So,  if  a  lease  be  for  life,  after  the  estate  of  freehold  determined,  debt 
Kes  for  arrears:  as,  if  a  lease  be  for  life,  or  pur  autervie^  and  the  lessee,  or 
€estmqu$  vie  dies,  debt  lies  for  rent  due  at  his  death.  1  Rol.  596. 1.  1 7.  20. 
Co.  L.  162.  a.     4  Go.  49.  a. 

So,  if  the  lessor  enters  for  a  condition  broken,  or  a  forfeiture,  det)t  lies  for 
rent  due  before.     19  H.  6.  42.  b.     1  Rol.  596. 1.  40. 

So,  if  he  recovers  for  waste.     1  Rol.  596.  1.  35. 

So,  if  the  lessee  surrenders  to  him  in  the  reversion.     4  Co*  49.  a. 

Or  assigns  to  A.  who  surrenders.     4  Leo.  17,  8. 

So,  if  there  be  a  lease  for  life,  feoffment,  &c.  rendering  i*ent,  for  ten  years, 
debt  lies  for  it  j  for  during  the  years,  it  is  but  a  chattel.     1  Rol.  595. 1.  10. 

So,  for  rent  upon  a  lease  for  years  upon  condition  to  have  the  fee,  due 
before  the  condition  performed.     1  Rol.  595. 1.  15*        ~ 

So,  if  rent  be  granted  in  fee  for  life,  &c.  with  a  nomine  panfe  ;  debt  lies 
for  the  nomine  ponce,  though  it  goes  to  the  heir  along  with  the  rent.  Co.  L# 
162.  b.     iRol.  595.1.  17. 

So,  by  the  st.  32  H.  8.  37.  debt  lies  by  an  executor  or  administrator  of 
any  seised  of  a  rent-service,  chaise,  or  seek,  or  of  a  fee-farm  rent,  lA  fee,  in 
tail,  or  (or  life  of  another,  against  him  that  ought  to  pay  the  same,  his  execu* 
tor  or  administrator. 

A  lease  for  life,  or  in  tail,  rendering  rent ;  it  is  a  rent-service  within  this 
siatQte.     Co.  L.  162.  b. 

So,  it  lies  against  any,  who  claim  under  him,  that  ought  to  pay,  by  pur- 
chase, devise,  or  descent.     2  Ver.  613.     R.  1  Leo.  302* 

{  So  a  devisee  may  maintain  debt  against  the  lessee,  for  arrears  of  rent 
which  became  due  after  the  death  of  the  testator.  Mackubin  v»  Whetcroft, 
4  Har.  &  M'Hen.  135.} 

So,  by  the  same  statute,  if  a  wife  seised  of  a  rent,  &c.  in  fee,  tail,  or  for 
life,  cUes,  her  husband  shall  have  debt  for  the  arrears  due  at  her  death. 

And  this,  as  well  for  arrears  before  the  coverture,  as  after.   Co.  L.  162.  b. 

So,  by  the  st.  29  Car.  2.  8.  which  gives  remedy  for  augmentations  to 
vicars,  &c.  by  debt  or  distress,  debt  lies  upon  an  augmentation  of  an  annual 

Eayment  reserved  upon  a  lease  for  lives,  during  the  continuance  of  the 
ves.    R.  3  Lev.  83* 

So,  now  by  the  st.  8.  Ann.  1 4.  though  a  lease  for  life  be  continuing,  any 
person  having  rent  due  on  any  lease  for  life  or  lives,  may  bring  debt  for  ibt 
same,  in  the  same  manner  as  if  due  on  a  lease  fi>r  yearsi 
Vide  Rent,  (D  3,  &c.) 

[*](A  6.)  Debt  for  an  tonuity. 

So,  if  an  annuity  be  granted  for  years,  debt  lies  for  the  arrears*  R.  Cro. 
El.  268.  R.  cont.  Cro.  El.  3*  Dub*  Cro.  fil.  895.  Ace*  1  Bui*  151. 
D.  cont*  per  Holt*     5  Mod.  143* 
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So,  if  it  be  granted  for  life,  or  pur  auUr  vie;  after  the  estate  determined, 
debt  lies  for  the  arrears  before.     R.  Goldsh*  30. 

So,  if  the  grantee  of  an  annuity  in  fee  leases  for  years ;  after  the  term 
expired,  he  shall  have  debt  for  the  arrears  during  the  term.  1  Rol.  597. 
1.  10. 

So,  if  a  parson,  who  has  an  annuity  in  right  of  his  church,  resigns  or  is 
deprived ;  he  shall  have  debt  for  the  arrears  incurred  before  his  resignation 
or  deprivation.     19  H.  6.  41.  b.     I  Rol.  595.  1.  50. 

So,  if  a  parson  dies,  his  executors  shall  have  it.     4  Co.  49.  a. 

So,  if  a  bishop  had  granted  an  annuity  before  the  st.  1  EL  19.  con^rmed 
by  the  dean  and  chapter,  and  dies ;  debt  lies  against  the  successor  for  the 
arrears  at  his  death.    R.  1  Rol.  592. 1.  90.  * 

(A  7.)  When  it  does  not  lie. 

But  by  common  law,  debt  does  not  lie  for  the  arrears  of  a  rent  or 
annuity  in  fee,  in  tail,  or  for  life,  so  long  as  the  estate  of  freehold  has  contin- 
uance.    8  H.  6.  6.  b.     1  Rol.  594.  1.  55. 

As.  if  the  lord  aliens  his  seigniory  in  fee ;  debt  does  not  lie  for  rent  of  his 
very  tenant  in  arrear  before  the  alienation.     19  H.  6.  42.  b. 

If  a  lessor,  after  a  lease  for  life,  grants  the  reversion ;  debt  docs  not  lie  for 
the  arrears,  before  the  grant.     1  Rol.  595. 1.  35. 

If  he  enters  upftn  the  lessee,  and  detains  until  payment ;  he  shall  not, 
during  his  seizure,  have  debt  for  arrears  before.     1  Rol.  596.  1.  25. 

If  a  lessee  for  life  leases  to  A.  for  years,  and  then  surrenders  to  his  lessor 
«pon  condition,  and  A.  surrenders  to  him  and  takes  a  new  lease,  and  after 
the  condition  performed,  the  lessee  for  life  re-enters,  and  ousts  the  lessee  for 
years,  who  re-enters,  he  shall  not  have  debt  against  A.  for  rent  upon  the 
first  lease,  for  it  was  determined.     R.  Cro.  El.  264. 

So,  if  a  rent  or  annuity,  in  fee,  &c.  be  demised  for  years  5  the  lessee  shall 
not  have  debt  during  the  term.  R.  1  Rol.  595.  1,  40.  Semb.  Cro.  El. 
895. 

If  a  lessee  for  life  of  a  rent,  &c.  acknowledges  a  statute,  and  afterwards 
releases  to  the  terre-tenant,  and  then  the  conusee  extends,  the  conusee  shall 
not  have  debt  for  the  rent,  though  his  interest  is  but  a  chattel;  for,  as  to 
him,  the  freehold,  out  of  which  it  was  derived,  has  continuance.  R.  1  Rol. 
596.  1.  5. 

So,  an  executor  or  administrator  shall  not  have  debt  upon  the  st.  32  H.  8. 
37.  for  the  arrears  of  a  rent-chaiige  against  the  occupier :  but  it  ought  to  be 
agamst  the  tenant  of  the  land.     Semb.  Al.  62. 

Nor  against  the  issue  in  tail  for  arrears  incurred  in  the  life  of  his  ancea- 
tor.     R.  2  Ver.  613. 

Nor,  against  the  lord  by  escheat,  or  tenant  in  dower,  or  by  the  curtesy : 
for  they  do  not  claim  merely  by  the  party.     1  Leo.  302,  3. 
r*t  n  "?  annuity  is  devised  to  a  feme  covert,  on  condition  that  she  releases 
L  J?"  right  and  title,  &c.  and  she  dies  without  releasing,  debt  cannot  be 
maintained  for  the  arrears  of  the  annuity.  T.  8  &  9  G.  2  C.  B.  Fort.  1 88.] 

(A  8.)  Debt  upon  contract. — ^Express. 

So,  debt  lies  upon  every  express  contract  to  pay  a  sum  certain  ;  as,  if 
a  man  covenants  or  grants  to  pay.     R.  1  Leo.  208. 

[In  some  instances,  it  is  not  necessary  to  prove  the  exact  sum  laid  in  the 
declaration.     Dougl.  6. 704.1  -^        r  •.*« 
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So,  iTa  man  retains  counsel  for  405.  per  ann.  ;  debt  lies  for  the  40$.  37 
H.  6.  8.  b. 

If  he  retain?  an  attorney  to  prosecute  a  suit  for  him',  capiendo  3j.  4(2.  per 
term  for  his  fee  besides  expences ;  debt  lies  for  his  fee.  R.  3  R9l.  76* 
Vide  Attorney,  (B  18.) 

So,  if  a  solicitor  or  a  stranger  retains  him  for  another.  R.  1  Rol.  593.  1. 
5].  594.].  10. 

And  it  lies  against  him  for  whom  he  was  retained,  as  well  as  against  the 
retainer.     R.  1  Rol.  593.  1.  45. 

So,  it  lies  upon  concessit  solvere^  according  to  the  custom  of  London, 
Bristol,  &c.     R.  4  Leo.  105. 

^  So,  if  a  man  pays  the  debt  of  B.  at  his  request,  to  be  repaid  upon  request  \ 
debt  lies  for  it  against  B.,  for  it  is  a  manifest  contract  between  tiiem.  R.  1 
Rol.  593. 1.  25. 

Or,  delivers  money  to  B.  to  be  repaid  at  such  a  day.     1  Rol.  597. 1.  50« 

Or,  to  be  safely  kept.     1  Rol.  597.  h  51. 

Or,  to  be  B/s  money  upon  such  a  condition,  otherwise  to  be  redeliyered* 
41  Ed.  3.  10. 

Or,  to  be  paid  to  another  ;  and  he  does  not  pay  it.     Dy.  20.  b. 

Or,  to  be  expended  for  his  use ;  and  he  does  not  expend  it.  R.  Cro.  EK 
644. 

So,  if  money  be  delivered  to  A.  to  be  paid  to  B.,  debt  lies  by  B.  R.  2  Rolt 
441. 

So,  debt  lies  though  the  contract  be  by  way  of  a  promise  executory  upon 
a  good  consideration  ;  as,  upon  a  promise  to  pay  1 00/.  upon  the  marriage 
ofB.     1  Rol.  593. 1.  10. 

A  promise  to  a  physician,  surgeon,  &c.  if  he  makes  a  cure»  1  Rol.  593. 
1.  15.  17. 

Upon  a  promise  io  a  carpenter,  labourer,  &c.  if  he  builds  or  repairs  an 
house,  way,  &c.     37  H.  6.  9.  a.     17  Ed.  4.  5.  a. 

So,  though  the  promise  be  for  the  advantage  of  a  stranger  :  as,  if  a  man 
promi^e8  to  pay  so  much  for  the  education  of  the  child  of  another.  R,  Al.  6« 

If  he  retains  a  tailor  for  40^.  to  make  a  garment  for  his  own  daughter.  2 
Rol.  77. 

Or,  for  the  servant  of  his  daughter.     R.  Cro.  El.  880. 

So,  it  lies,  if  the  sum  be  not  certain,  if  it  may  be  ascertained:  as,  upon 
aoagreement  topay  the  debt  of  A.     R.  2  Jon.   184.     Dub.  Cro.  El.  758, 

To  pay  a  i^Wov  qvantum  meruit  for  making  garments,  and  finding  necessa* 
rics  for  them. 

[It  lies  for  that  defendant  bought  goods  for  so  much  money  as  they  should 
be  worth,  with  an  averment  that  they  were  worth  so  much.  M.  1  G.  Fort* 
197.) 

[*jTo  pay  his  proportion  of  the  charge  of  a  suit,  with  an  averment  that 
bis  proportion  is  so  much.     R.  3  Lev.  429. 

To  pay  so  much  for  the  time  his  son  had  dieted  with  him  ;  where  the  fa* 
ther  promised  8/.  per  ann.  and  died  within  the  year.     Cro.  El.  756. 

So,  if  a  man  in  a  tavern  has  wine,  debt  lies  for  it. 

[Debt  will  lie  wherever  indebitatus  assumpsit  will.  Dougl.  6.]  |  Vide 
United  States  r.-Colt,  1  Peters'  Rep.  149. 

I  So  it  will  lie  against  the  indorser  of  a  foreign  bill  of  exchange  protest- 
ed.    Stott  V.  Alexander,  1  Wash.  331. 

But  it  seems,  that  it  will  not  lie  against  the  acceptor.  Wilson  v*  Crowd- 
bill,  2  Munf.  302,     Smith  v.  Segar,  3  Hen.  &  Munf.  394.  \ 

[♦386] 


372  DETT, 

(A  9.)  Implied. 

So,  debt  lies,  though  there  be  only  an  implied  contract :  as,  if  a  man  be 
found  in  arrear  upon  account.     1  Rol.  598.  1.  47. 
Though  the  account  be  made  before  auditors. 
If  a  bailiflF  pajs  more  than  he  has  received,  debt  lies  for  the  surplus.    R. 

1  Rol.  598.  1.51.  ^.  .      «o     J    ^^   T7-J 

So,  debt  lies  for  money  awarded  by  an  arbitrament.     2  band.  66.  Yide 

Arbitrament,  (I  1.)  . 

So,  by  B.  for  money  paid  to  A.  for  the  use  of  B.     1  Rol.  597.  1.    55. 

Yel.  23. 
'Though  paid  thei«e  for  his  use  without  his  command.     Semb.  cont.  1  Rol. 

597,  1.  ?5. 

So,  debt  lies  for  a  nomini  pctna.     1  Leo.  110. 

So,  debt  lies  for  the  penalty  of  a  bye-law,  though  it  be  not  said  by  what 
action  it  shall  be  recovered.     R.  1  Rol.  599.  1.  25. 

So,  if  by  custom  in  a  borough,  the  burgesses  prescribe  to  choose  a  person 
to  collect  the  lord's  rents,  and  to  pay  205,  per  ann.  for  the  profits  of  a  mar-^ 
ket ;  debt  lies  by  the  lord  for  the  20*.     1  Kol.  595. 1.  20.  597.  1.  5. 

So,  debt  lies  for  a  fine,  due  by  custom  for  a  pound  breach.     1 1  H.  7.  14. 

a.     Hard.  436* 

So,  for  customs  due  for  merchandize,  though  the  goods  are  forfeited  for 
nonpayment.     R.  1  Rol.  383. 

So,  for  toll  due  by  custom.     Hard.  486. 

So,  for  bar  fees  due  to  a  gaoler.     Ibid. 
'   iSq,  fqr  every  duty  created  by  the  common  law,  or  by  custom.     P^r  Hale, 
Hard.  486. 

So,  debt  lies  for  a  pain  or  amerciament  iq  a  court-baron.  2  Sand.  66. 
Tli.  1  Leo.  203.     Dub.  Carth.  184. 

So,  for  a  fine  assessed  by  a  steward  in  a  court-leet.  R.  Cro.  El.  581. 
VidpLeet,  (O  11.) 

So.  for  a  fine  upon  an  admittance  to  a  copyhold.     1  Sid.  58.    2  Mod.  230^ 
3  Mod.  240.     Adm.  Hard.  487.     Vide  Copyhold,  (H  6.)     [Vide  Doug- 
?22— 732.] 
'  ^So,  for  a  fine  imposed  for  the  refusal  of  an  office.     R.  3  Lev.  1 16. 

So,  for  the  profits  of  courts,  reserved  to  the  lord  upon  a  grant  o(  the  ma- 
nor,    ftjo.  87Q. 

So,  debt  lies  against  a  sheriff  for  money  levied  by  him  upon  ^fierifacias  ; 
for  the  law  creates  a  contract  for  his  paying.     R.  1  Rol.  598.  1.  10. 

Though  the  writ  be  not  returned.     R.  1  Rol.  598.  1,  15. 

So,  debt  lies  upon  any  statute,  which  gives  an  advantage  to  another,  for 
the  recovery  of  it  :  as,  upon  the  st.  32  H.  8.  1.  for  money  devised  to  be 
paid  out  of  laqd.  per  Holt,  Mod.  Ca.  26,  Vide  ante,  (A  1.)  Vide  Action 
upon  Statute,  (E  1,  &c.) 

t*]For  fees  given  by  statute  to  a  sheriff.  R.  Mo.  853. 
'or  fees  upon  the  execution  of  an  el^it.  1  Sal.  209. 
[Qne  man  cannot  make  himself  the  creditor  of  another,  by  paying,  with- 
out his  consent,  a  debt  due  from  him  to  a  third.  The  parishes  of  X.  and  Y., 
smce  their  union  under  22d  &  23d  Car.  2.  c.  11.  were  in  the  habit  of  choos- 
ing a  joint  sextoti  for  both  parishes,  at  a  salary  to  be  paid  equally  bv  both. 
X.  parish  claimed  the  right  of  choosing  a  separate  sexton  for  itsel/,  whicli 
right  it  meant  to  try,  by  refusing  to  pay  the  sexton  elected.     A  joint  sexton 

^5  chosen  as  formerly ;  Y.  parish  paid  him  his  full  salary,  and  brought  an 
P387JI  .....  .....     ^j  .     .       .  o 
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action  against  X.  parish  for  the  moiety.     Held,  that  it  would  not  lie.     1  T. 
R.  20.] 
'   Vide  Bye-law,  (D  1 .) 

I  Debt  will  lie  against  a  sheriff  or  gaoler  for  an  escape  of  a  prisoner  com- 
Butted  in  execution,  for  debt,  whether  the  escape  be  negligent  or  voluntary* 
Porter  p.  Sayward,  7  Mass.  Rep.  377.  Vide  Rawson  v.  Dole,  2  Johns. 
Rep.  454. 

Debt  for  an  escape  will  not  lie,  except  where  the  debtor  is  in  execution. 
Thos,  where  the  escape  happened  after  the  surrender  of  the  principal,  by 
the  bail,  and  before  he  was  charged  in  execution,  debt  will  not  lie.  An 
action  on  the  case  is  the  proper  remedy.  Van  Slyck  v.  Hogeboom,  6  Johns* 
Rep.  370.     Vide  Rawson  v.  Turner,  4  Johns.  Rep.  469. 

So  it  will  lie  against  the  maker  by  payee  of  a  promissory  note  at  bank, 
who  had  taken  it  up  to  save  his  credit  as  indorser.  Bradford  v.  Ross,  3 
Bibb,  238. 

So  it  will  lie  on  an  implied  contract,  though  the  sum  be  not  certain,  but 
dependant  on  something  extrinsick.  United  States  v.  Colt,  1  Peters^  Rep* 
146.  j 

(B)  WHEN  DEBT  DOES  NOT  LIE. 

Bat  debt  does  not  regularly  lie  for  a  thing  fallen,  of  which  there  is  an  es- 
tate of  inheritance  or  freehold  continuing :  as,  for  arrears  of  rent,  or  annuity 
^  fee,  in  tail,  or  for  life.     4  Co.  49.     Vide  ante,  (A  7.) 

So,  debt  does  not  lie  by  the  lord,  for  a  relief.     Co.  L.  47.  b. 

Nor,  for  escuage.     Ibid. 

Nor,  for  aide  pur  f aire  Jitz  chivaler  oujile  marrier.     Ibid. 

So,  debt  does  not  lie  for  the  arrears  of  a  rent  in  fee,  in  tail,  &c.  though  the 
estate  be  determined  by  act  in  law :  as  if  rent  be  in  arrear,  and  then  the 
tenancy  descends  to  the  lord.     4  Co.  49.  a.     Vide  ante,  (A  7.) 

And  it  did  not  lie  by  an  executor  or  administrator,  where  his  testator 
or  intestete  could  not  have  it,  until  the  st.  32  H.  8.  37.     4  Co.  49.  a. 

So,  debt  does  not  lie  upon  a  judgment,  recognizance,  &c.  when  the  party 
lias  chosen  another  remedy.     Vide  ante,  (A  2,  3.) 

So,  debt  does  not  lie  upon  an  agreement  by  way  of  promise,  where  the 
consideration  was  executed  :  as  to  pay  so  much  for  service  done,  &c.  1 
Rol.  594.  1.  S5.     Vide  Action  upon  the  Case  upon  Assumpsit,  (F  6.) 

Though  it  was  executed  at  his  request:  as,  if  in  consideration  of  goods 
flold  to  A.  at  his  request,  he  promises  to  pay  if  A.  does  not  pay  ;  debt  does 
not  lie,  but  assumpsit,  for  the  contract  was  by  the  sale,  to  which  he  was  not 
a  party;  and  his  request,  without  more,  does  not  make  him  debtor.  R.  1 
Rol.  694.  1.  30.     Hard.  486. 

So,  if  he  makes  such  promise  immediately  after  the  sale  ;  for  it  sounds  in 
covenant.     1  Rol.  594.  1.  35. 

So,  if  he  promises  to  A.  to  pay  him  \0s.  per  week,  if  he  will  serve  his 
aont ;  debt  does  not  lie,  for  the  service  was  not  to  himself ;  and  so  there 
^ants  a  guidpro  quo.     Dy.  272.  in  mai^. 

So,  if  a  man  be  at  a  common  inn,  debt  does  not  lie  for  diet  of  him,  his 
servants  or  horses,  without  some  price  agreed,  or  some  contract.  3  Leo.  161. 

So,  if  a  man  undertakes,  that  if  A.  will  release  his  debt  to  B.  he  himself 
will  be  his  debtor ;  debt  does  not  lie.     9  H.  5.  1 4. 

If  a  man  demises  for  years,  if  a  life  so  long  lives,  (without  saying  what  life, 
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which  is  uncertain  and  void),  at  such  a  rent ;  debt  does  not  lie  for  the  rent 
as  a  sum  certain  due  by  covenant.     Skin.  570. 

•    So,  if  the  property  be  not  altered  by  the  bailment,  debt  does  not  lie  :  as, 
if  a  man  delivers  money  to  B.  in  a  bag  unsealed,  he  cannot  have  debt  for  it. 

1  Rol.  597.  1.  20. 

[^]So,  debt  does  not  lie  upon  an  arbitrament  for  a  collateral  thing  award- 
ed.   R.  1  Rol.  591.  1.  3-2. 

So,  debt  docs  not  lie  for  arrearages  found  upon  an  account,  where  account 
does  not  lie  for  such  thing,     1  Rol.  599.  1.  2.  5. 

{  Debt  will  hot  lie  on  a  contract  to  pay  a  sum  certain  in  a  collateral  arti- 
cle. Dorsey  r.  Lawrence,  Hardin,  509.  Watson  v.  M'Nairy,  1  Bibb,  356. 
Trvin  v.  Winn,  1  Bibb,  360.  in  nota.  Bruner  v.  Kelsoe,  1  Bibb,  487.  Mal- 
lox  V.  Craig,  2  Bibb,  584.     Vide  Campbell  v.  Weister,  1  Litt.  30. 

Nor  will  it  lie  to  recover  hack  a  horse  lost  at  gaming.     Bess  v.  Shepard, 

2  Bibb,  225.     Prior  v.  Lgcas,  3  Bibb,  96. 

Nor  upon  a  writing  acknowledging  the  receipt  of  personal  property  of  a 
certain  value.     Thayer  v.  Campbell's  Adm'r.  2  Bibb,  472.  { 

So.  debt  does  not  lie  for  the  surplus,  where  a  receiver  pays  more  than  he 
received  :  for  he  shall  not  have  allowance  as  a  bailitf.  R.  1  Rol.  599.  i.  20. 

So,  debt  does  not  lie  for  the  interest  of  money  due  upon  a  loan  ;  but  he 
ought  to  have  assumpsit.  R.  1  Vent.  198.  [B.  R.  E.  34  Geo.  3.  5  T. 
R.  553.     Semb.  contra.] 

So,  debt  does  not  lie  upon  an  agreement  to  pay  first-fruits  to  the  bishop ; 
for  it  is  not  within  the  conusance  of  the  temporal  courts.     Co.  L.  162.  b. 

So,  debt  does  not  lie  upon  a  bill  of  exchange  against  the  acceptor ;  for  the 
acceptance  binds  him  by  the  custom  of  merchants,  but  does  not  raise  a  duty. 
R.  Hard.  485.  {  Vide  Wilson  v.  Crowdhill,  2  Munf.  302.  Smith  v.  Se- 
gar,  3  Hen.  &  Munf.  394.  \ 

So,  it  does  not  He  upon  a  note  to  pay,  without  a  consideration  ;  though 
alleged  that  it  binds  by  custom.     R.  Skin.  393. 

[Debt  lies  by  the  payee  against  the  maker  of  a  promissory  note  expressed 
to  be  for  value  received.  C.  P.  H.  40  Geo.  3.  2  Bos.  &  Pull.  78.  B.  R. 
M.  10  Ann,  10.  Mod.  38.  B.  R.  T.  11  Geo.  1.  8.  Mod.  373.  2  Str. 
680.  8.  c.  contra,  sed  quaBre.] 

So,  debt  does  not  lie  for  any  part  of  a  debt  upon  an  entire  contract :  as, 
if  a  man  by  deed  promises  to  pay  100/.  per  ann.  to  A.  for  collecting  his 
rents,  and  dies  after  three  quarters  of  a  year  expired,  and  within  the  year ; 
debt  does  not  lie  by  A.  for  75/.  for  his  salary  for  the  three  quarters  of  a 
year.     R.  1  Sal.  65.     Vide  post,  (C  1.) 

[So,  where  a  man  gave  a  note  for  the  payment  of  52/.  1 0^.  by  three  in- 
stalments, and  the  payee  brought  debt  upon  it  on  the  default  of  the  maker 
upon  the  two  first  instalments  ;  the  court  held  the  action  would  not  lie  until 
after  the  last  instalment  became  payable,  and  delivered  a  decided  opinion 
against  the  action.     1  H.  Bl.  547.] 

[But  upon  a  contract  to  pay  several  sums  of  money  at  distinct  days, 
which  is  considered  as  difiereot  from  a  contract  to  pay  a  gross  sum  by  instal- 
ments, though  the  difTereuce  is  only  formal,  distinct  actions  of  debt  lie  for 
the  nonpayment  of  each  sum.     Semb.  1  Bl.  550.1 

Vide  ante,  (A  2,  3.  7.) 

(C)  BY  WHOM  DEBT  LIES. 

In  cases  where  deht  lies,  it  is  maintainable  by  the  party  to  the  contract, 
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bis  executor,  or  administrator.  By  whom  covenant  lies,  ride  Corenant, 
(Bl,&c.) 

So,  sometimes  the  executor  or  administrator  may  have  debt,  where  his 
testator  could  not  have  it :  as,  by  the  st.  32  H.  8.  37.  by  the  executor,  or 
administrator,  of  a  man  seised  of  a  rent,  fee-farm,  &c«  for  arrears  due  at  his 
death.     Vide  ante,  (A  5.) 

So,  by  the  executor  or  administrator  of  the  lord,  for  a  relief  due  at  his 
death.     Co.  L.  162.  b.     11  H.  C.  15.  a. 

Or,  for  escuage  ;  for  it  is  a  fruit  fallen,  and  goes  to  the  executor. 

So,  for  aidty  due  at  his  death,  pur  f aire  Jiiz  chivaUr  oufU  marrier*  1  RoK 
596. 1.  50. 

P]So,  debt  lies  by  him,  who  is  privy  in  estate :  as,  upon  a  lease  for  years 
by  B.  debt  lies  by  his  heir  for  rent  due  after  the  death  of  his  ancestor.  1 
Rol.  591.1.  47.     5H.  7.  19.  a. 

So,  debt  lies  by  an  assignee  of  a  reversion  for  rent  incurred  after  attorn- 
ment. Co.  L.  310.  1  Rol.  591.  1.  45.  And  this,  by  the  common  law, 
without  the  aid  of  the  st.  32  H.  8.  34.     4  Mod.  81. 

So,  by  an  assignee  of  part  of  the  reversion  for  his  proportion.  Adm.  .Cro. 
El.  637.  651. 

So,  by  a  grantee  of  rent,  if  the  lessee  attorns.     Semb.  1  Lev.  22. 

So,  by  the  devisee  of  a  reversion  ;  for  the  rent  is  incident  to  the  rever« 
sion.    R.  5  H.  7.  19.  a.     Skin.  367. 

So,  if  a  devise  be  of  a  reversion  of  lands  in  capite,  which  is  void  for  a  third 
part  by  the  st.  32  &  34  H.  8.  it  lies  by  the  devisee  for  two  third  parts  of  the 
rent.    R.  Cro.  El.  851.     Vide  ante,  (B). 

So,  if  a  devise  be  of  a  moiety  of  a  rent,  without  the  reversion,  to  three  sons 
to  be  divided ;  debt  lies  by  each  son  for  his  share  of  the  rent.  Per  3  J. 
Poph.  cont.  Cro.  El.  637.  651.     Vide  Suspension. 

So,  by  a  devisee  of  a  reversion  against  an  assignee  of  a  term,  after  assign- 
ment of  the  reversion,  for  arrears  due  before  assignment.     R.  Skin.  367. 

So,  if  lessee  for  years  assigns  all  his  term  to  B.  rendering  rent;  debt  lies 
by  the  lessee  for  the  rent,  as  such,  for  it  is  not  a  sum  in  gross  ;  though  no 
reversion  remains  in  the  lessee.     R.  Carth.  161.     Vide  post,  (E). 

So,  against  the  assignee  of  B.     Carth.  162. 

So,  if  A.  the  lessee,  surrenders,  rendering  rent,  he  shall  have  debt,  for  the 
r^nt,  as  such,  for  it  is  not  a  sum  in  gross.     Carth.  162.  in  marg. 

So,  debt  for  rent,  reserved  upon  a  demise,  lies  by  the  lord,  who  has  the 
reversion  by  escheat.     Adm.  5  H.  7.  19.  a.     3  Co.  22.  b. 

So,  if  a  reversion  be  granted  in  mortmain,  debt  lies  for  the  rent  by  the 
lord,  who  entered  for  the  alienation  in  mortmain.     5  H.  7.  1 9.  a. 

So,  by  the  lord,  who  claims  the  reversion  by  the  purchase  of  his  villein. 
Ibid. 

So,  debt  lies  by  the  assignee  of  a  reversion,  after  the  term  expired,  for 
rent  due  at  the  end  of  the  term.  R.  2  Cro.  117. 

So,  by  an  executor  of  an  administrator,  who  being  possessed  of  a  term  for 
100  years,  made  a  lease  for  five  years,  for  rent  due  before  the  death  of  the 
administrator :  though  the  interest  in  the  residue  of  the  term  belongs  to  the 
administrator  de  bonis  non,  ire.     R.  2  Lev.  100. 

(D)  BY  WHOM  NOT. 

But  if  a  lessee  assigns  his  term,  debt  does  not  lie  by  the  lessor,  against 
the  executor  of  the  lessee,  for  rent  due  after  the  assignment.     R.  3  Co.  24. 
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a.  Cro.  El.  556.  Popb.  121.  but  R.  cont.  1  Sid.  266.  2  Vent.  209. 
Vide  post,  (E). 

So,  if  the  lessor  grants  his  reversion  to  another,  he  sbaH  not  have  debt  for 
rent  due  after  his  grant ;  for  the  rent  is  incident  to  the  reversion.  3  Co. 
22.  b.  23.  a.  b. 

So,  a  grantee  of  a  reversion  shall  not  have  debt  against  the  lessee  for  rent 
due  after  assignment  to  the  term  of  another.     R.  Poph.  55. 

i*]So,  if  the  grantee  of  a  rent,  when  the  rent  is  in  arrear,  assigns  his  jent 
dies  ;  his  executor  shall  not  have  debt  for  the  arrears  by  the  st.  32  H. 
8.  37.  for  by  the  assignment,  his  testator  himself  had  lost  his  arrears.     4  Co. 
50.  b. 

(E)  AGAINST  WHOM  DEBT  LIES. 

. 
So,  debt  is  maintainable  against  the  party  to  a  contract,  his  executor,  or 

administrator.     Dy.  4.  b.     Against  whom  covenant  lies,  vide  covenant,  (C 

I,&c.) 

As,  if  a  lessee  assigns  his  term,  the  lessor  himself  may  have  debt  for  rent 
.  due  afler  the  assignment,  if  he  will ;  for  the  privity  of  contract  continues, 
and  the  lessor  heed  not  relinquish  the  lessee,  and  resort  to  the  assignee  no- 
lens volensj  when  perhaps  the  assignee  is  not  responsible.     R.  3  Co.  23. 

So,  if  the  executor  or  administrator  of  the  lessee  assigns  the  term,  debt 
lies  against  him  for  rent  due  after  the  assignment.  R.  cont.  3  Co.  24.  a. 
Cro.  El.  555.  Poph.  120.  Semb.  cont.  Cro.  El.  715.  Mo.  600.  Dub. 
Latch.  260.  R.  ace.  1  Sid.  266.  R.  ace.  2  Vent.  209.  4  Mod.  326.  1 
Lev.  127. 

So,  if  the  lessee  himself  assigns,  debt  lies  against  his  executor  or  adminis- 
trator, if  he  has  assets.  Cont.  3  Co.  24.  a.  Dub.  Latch.  260.  R.  ace.  1 
Sid.  266.     2  Vent.  209. 

So,  if  the  lessee  assigns  part  of  the  land,  a  grantee  of  the  reversion  shall 
have  debt  against  the  lessee  for  the  whole  rent;  for  the  privity  continaes, 
where  he  has  assigned  only  part  of  the  land  demised.  R.  3  Co.  24.  a.  Cro. 
El.  633. 

So,  if  the  executor  of  a  lessee  assigns  part  of  the  land,  the  lessor  may  have 
an  action  against  the  executor  for  the  whole  rent  due  after  the  assignment. 
R.  Lit.  53. 

If  the  lessee  assigns  part  of  the  land  to  A.  who  enfeofls  B.,  yet  debt  lies 
against  the  lessee.     Semb.  Dy.  4.  b. 

So,  if  the  lessee  himself  makes  a  feoffment.     R.  Dy.  4.  b.  inmarg. 

So,  if  the  lessee  gives  an  obligation  with  condition  for  payment  of  tlie 
rent,  debt  lies  by  the  lessor,  upon  the  obligation,  after  assignment  of  the 
term,  and  acceptance  of  rent  from  the  assignee.     Cro.  Car.  188. 

So,  debt  lies  against  the  executor  or  administrator  of  the  assignee,  though 
the  executor  waives  the  possession  ;  for  if  he  be  executor,  he  cannot  waive 
in  part.     R.  2  Rol.  132. 

So,  if  the  lessee  assigns  his  term,  the  lessor,  if  he  will,  shall  maintain  debt 
against  the  assignee.     Q.  Dy.  247,  8. 

So,  if  the  lessee  assigns  a  moiety  of  the  land  for  the  whole  term  ;  the  les- 
sor, if  he  will,  may  maintain  debt  against  the  assignee  for  a  moiety  of  the 
rent.     R.  2  Lev.  231. 

Or,  a  joint  action  against  the  lessee  and  assignee.     D.  2  Cro.  41 1 . 

So,  if  the  lessee  assigns  his  term,  rendering  rent  to  him ;  though  the  'vrhole 
of  the  term  be  assigned,  debt  lies  by  the  assignor  upon  the  contract,  against 
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the  assignee,  his  executor  or  administrator.     Adm.  2  Mod.    175.     Vide 
ante,  (C). 
Vide  Chancery,  (2  Z). 

[*](F)  AGAINST  WHOM  NOT- 

But  if  a  lessee  assigns  his  term,  and  the  lessor  accepts  rent  from  the  as- 
signee: debt  does  not  lie  afterwards  against  the  lessee,  his  executor,  or 
administrator,  for  he  may  plead  in  bar  such  assignment  and  acceptance  of 
rent  by  the  lessor.  R.  3  Co.  24.  b.  Cro.  El.  715.  Mo.  600.  R.  2  Cro* 
334.     2  Bui.  151. 

So,  if  an  executor  or  administrator  of  a  term  assigns  it,  and  the  lessor 
accepts  the  rent  from  the  assignee.     3  Co.  24.     Cro.  EL  715.  Mo.  600. 

So,  though  it  docs  not  appear  that  the  lessor  had  notice  of  the  assign- 
ment, at  the  time  of  the  acceptance  of  the  rent ;  for  it  shall  be  intended  till 
it  appears  to  the  contrary.     R.  2  Cro.  334. 

So,  if  the  lessor  accepts  any  partofthe  rent.     Semb^  1  Lev.  308. 

So,  if  a  lease  be  of  tithes,  rendering  rent,  and  the  lessee  assigns,  and  the 
lessor  accepts  rent  from  the  assignee ; 'though  rent  docs  not  issue  out  of 
tithes.    Dub.  1  Lev.  308. 

So,  if  the  assignee  of  a  term  assigns  over  to  another,  debt  does  not  lie 
against  the  first  assignee,  for  rent  due  after  his  assignment,  though  no 
notice  of  the  assignment  or  acceptance  of  rent  be  alleged ;  for  the  privity 
is  gone  by  his  assignment.  R.  per  two  J.  cont.  but  Powell  ace.  in  C.  B. 
but  this  judgment  was  reversed  in  B.  R.  3  Lev.  295.  2  Vent.  234.  1 
Sal.  81.  Carth.  177.  4  Mod.  71.  R.  cont.  per  two  J.  Twisd.  ace.  1 
Sid.  338,  9.    -Ray.  162. 

[If  the  assignee  of  a  term  assigns  it  over  to  a  beggar,  a  prisoner,  it  is  not 
fraud,  and  he  is  discharged  of  the  rent.     H.  18  G.  2.     Str.  1221.] 

So,  if  a  lessee  assigns  his  whole  term  to  the  lessor,  rendering  rent ;  debt 
does  not  lie  against  the  executor  of  the  lessor,  for  the  assignment  amounts 
to  a  surrender,  and  therefore  no  remedy  after  the  death  of  the  lessor ;  but 
inequity.     R.  2  Mod.  175. 

(G)  DEBT  TO  THE  KING. 
(G  1.)  By  what  means  accrued. 

If  a  man  gives  an  obligation,  recognizance,  &c.  to  the  king,  he  becomes 

indebted  to  the  king.  i.        /.  au 

FA  bond  taken  in  the  name  of  the  crown,  by  the  cashier  of  the  excise^ 
from  a  man  as  security  for  the  banker  with  whom  he  intrusts  the  crown's 
money,  is  good.     H.  1719,  Bunb.  58.]  1.1    .    *u    i  •        u  n  u 

So    every  person,  who  by  any  means  is  chargeable  to  the  king,  shall  b« 

debtJr  to  the  king;  for  it  shall  betaken  extensive:  as^  where  he  is  an- 

swerable  to  the  king  for  debt,  damage,  duty,  rent  arrear,  &c.     Godb.  295. 

[Land-tax  money  in  the  hands  of  the  collector  is  a  debt  to  the  king.    1 . 

7  G.  2.  Str.  978.]  ^  ^  - 

So,  if  a  man  gives  an  obligation  to  the  king,  for  performance  of  cove- 
nants ;  when  those  are  broken,  he  is  a  debtor  to  the  king-  R.  7  Co.  20.  b. 

Sir  Tho.  Cecil.  ..  ,  .  ^  x   ^i.    1  •  ^    vj^ 

Or,  gives  an  obligation  to  another,   which  is  assigned  to  the  king,  Vide 

A,.gn.ent,(D).  ^^  ^,33,^ 
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So,  if  a  man  indebted  upon  a  judgment  in  debt,  trespass,  &c.  ac- 
knowledges a  recognizance  to  the  king,  without  cause,  upon  covin  to 
[♦]avoid  the  imprisonment  at  the  suit  of  his  creditors,  and  to  be  turned  over 
to  the  Fleet ;  though  by  the  st.  1  R.  2. 12.  he  shall  be  remanded  to  his  first 
prison,  till  he  has  made  gree  with  his  creditors^  yet  after  such  gree,  he 
shall  return  to  the  Fleet,  and  there  abide  till  he  has  satisfied  his  recog- 
nizance confessed.     4  Inst.  111. 

So,  before  the  st.  33  H.  8.  39.  an  obligation  to  another,  to  the  use  of  the 
king,  made  the  obligor  debtor  to  the  king. 

But  now,  by  that  act,  all  obligations  or  specialties  made  to  the  use  of 
the  king  or  his  heirs,  or  for  any  cause  touching  the  king  or  his  heirs,  shall 
be  made  to  the  king  haredibus  vel  executoribus  smw,  and  to  no  other  to  his 
use:  and  if  any  take  or  make  obligation,  &c.  otherwise,  he  shall  suffer 
imprisonment  at  the  discretion  of  the  king  or  his  council :  and  if  not  con- 
tented in  the  king's  lifetime,  they  shall  remain  and  be  to  the  heirs  or  ex- 
ecutors of  the  king  at  his  free  disposition,  assignment,  or  appointment. 

And  by  the  st.  7  Jac.  15.  no  debt  shall  be  assigned  to  the  king,  which 
tvas  not  originally  due  to  his  debtor,  or  accountant.     Vide  post,  (G  15.) 

By  the  course  of  the  exchequer,  confirmed  by  the  st.  8  &  9  W.  3.  28.. a 
teller  of  receipt  in  the  exchequer,  into  whose  office  any  money  by  way  of 
loan,  advance,  or  for  tax,  &c.  shall  be  paid,  shall  without  delay  weigh,  and 
enter  the  weight  and  tale  according  to  the  antient  course,  and  throw  down 
a  bill  or  bilk  for  the  same,  in  parchment  signed  by  himself,  into  the  tally- 
court,  as  soon  as  the  officers  be  there,  whereby  a  tally  may  be  levied,  &c« 
and  the  teller  plainly  charged. 

So,  estreats  {extracta)  are  made  out  of  chancery,  B.  R.  C.  B.  iters^  &c. 
of  fines,  amerciaments,  &c.  in  those  courts  ;  upon  which  summonses  of  the 
exchequer  issue  for  levying  those  debts.     Mad.  707,  8. 

So,  if  a  man  takes  the  king's  goods,  he  is  accountable  for  them  to  the 
king.     11  Co.  90.     Vide  Accompt,  (A  1.)  ^ 

So,  if  he  takes  broken  ordnance,  &c.  by  colour  of  his  office,  as  fees, 
claiming  them  to  his  own  use ;  he  shall  be  accountable  to  the  king*  1 1 
Co.  90.     2Rol.  161.  1.  15. 

So,  if  he  takes  by  colour  of  a  warrant,  for  his  fees  or  espences,  when  the 
warrant  is  not  lawful.     R.  1 1  Co.  92.     2  Rol.  1 6 1 .  I.  20.     Cro.  El.  545. ' 

Or,  the  king  may  charge  him,  who  made  the  illegal  warrant,  at  bis  elec- 
tion.    1 1  Co.  92.  b.     2  Rol.  161.1.25. 

So,  if  an  officer  has  an  obligation  to  the  king,  and  delivers  it  to  his  ser- 
vant, to  be  transmitted  to  him  who  has  the  custody  of  the  obligations,  and 
the  servant  cancels,  or  embezzles  it,  his  master  is  liable.  Godb.  296.  Dy. 
161.     2  Rol.  156.1.  15. 

So,  if  he  pays  money  out  of  the  exchequer,  without  a  grant  or  authority 
under  the  great  seal,  or  privy  seal,  or  by  virtue  of  an  act  of  parliament.  By 
the  St.  8  &  9  W.  3.  28.  s.  6. 

So,  if  a  man  enters  by  wrong,  and  takes  the  profits  of  the  king's  land, 
he  shall  be  accountable  for  the  profits.  2  Rol.  161 . 1.  12.  Vide  Accompt. 
(Al.)  ^' 

Or,  takes  goods  devised  to  the  kmg  before  they  come  to  his  hands;  for 
the  law  does  not  put  him  to  his  action  of  trespass.     2  Rol.  161.1.  17. 

So,  if  several  be  joint  accountants  to  the  king  ;  each  shall  answer  for  the 
whole  to  the  king  5  aiKi  not  only  for  so  much  as  he  has  received.  Hard. 
314. 
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S']But  if  a  man  receives  the  king's  money,  not  knowing  it  to  be  so,  he 
^  i  not  be  chargeable ;  qlb,  if  an  officer  purchases  land,  and  pays  the  king's 
money  in  his  hands  for  it ;  the  vendor,  if  he  be  not  conusant  of  it,  shall  not 
be  charged  for  it«     R.  Cro;  Eh  545. 

So,  an  obligation  to  the  king,  if  it  be  not  to  him,  his  executors  or  success 
son,  h  not  within  the  st.  33  H.  8.  39.     Mo.  193. 

(G  2.)  By  what  means  satisfied. — ^By  the  body  of  the  debtor. 

By  the  st.  33  H.  8.  39.  obligations,  &c.  concerning  the  king,  shall  be  of 
the  same  force  and  effect  as  a  statute  staple. — So,  by  the  st.  13  £1.  4.  debts 
due  by  any  accountant,  &c.     Vide  Execution,  (B  3.) 

By  common  law,  the  body,  goods,  and  lands  of  a  debtor,  or  accountant  to 
the  king,  were  liable  for  the  debt.  3  Co.  12  b.  3  Inst.  19.  Godb.  390. 
2  Rol.  295. 

(G  3.)  By  his  goodsi 

All  the  goods  and  chattels  of  the  debtor  are  liable  to  satisfy  the  kisg^s  dehU 

And  if  his  debtor  dies,  the  king  may  command  the  goods  of  the  deceased 
to  be  seized  till  satisfaction.  2  Rol.  158.  1.  41.  Vide  the  st.  9  H.  3.  18. 
Mad.  663.  665. 

And  he  may  take  security  of  the  executor  for  payment,  before  he  be  al^ 
lowed  to  administer.     2  Rol.  158.  1.  45. 

So,  he  may  seize  bona  eccksiasticay  if  the  debtor  be  a  clerk.  2  Rol.  158. 
1.  40. 

Iftheking^s  debtor  becomes /e/o  de  ^e,  the  debt  shall  be  paid  before  the 
goods  be  disposed  of  by  the  almoner.     Sav.  60. 

But  things  necessary  pro  victu  of  him  and  his  family  shall  not  be  seized. 
2  Rol.  160.  1.5.  • 

Nor,  averia  carucaj  if  there  be  other  chattels  sufficient.  2  Rol.  160/1.  5. 
And  this,  by  the  st.  Art.  sup.  Chart.  12.     2  Inst.  132.  665. 

Nor,  the  horses^  or  arms  of  a  knight.     2  Rol,  160. 1.  5. 

(G4.)  Or  lands. 

So,  all  the  lands  and  tenements  of  the  debtor  are  liable  to  be  extended 
for  the  king's  debt,  which  he  has,  or  of  which  he  is  seised.  Godb.  294,  5. 
which  he  has  at  the  time  of  the  assignment,  where  the  debt  is  assigned  tp 
the  king.     Hard.  24.     PI.  Com.  321. 

Though  the  king  afterwards  releases  all  his  right  to  the  terre*tenant :  for 
he  is  chargeable  in  respect  of  his  person.     2  Rol.  160. 1.  40. 

So,  a  reversion,  when  it  comes  into  possession.     Sav.  34,  5, 

So,  all  the  lands  of  a  conusor,  &c.  are  chargeable  upon  a  debt  assigned  to 
the  king ;  though  only  a  moiety  was  before.     Sav.  1 33. 

So,  lands  purchased  by  covin  with  the  king's  money.     2  Rol.  160. 1.  20. 

And  by  the  st.  13  El.  4.  if  any  accountant,  who  shall  receive,  or  be 
chaigeable  with  any  money  of  the  queen,  shall  be  found  in  arrear,  and  do 
not  pay  in  six  months,  the  queen  by  letters  patent  may  ms^ke  sal^  of  so  much 
of  his  lands  as  will  satisfy  the  debt.  And  this  act  is  intended  b^  the  st.  14 
El.  7.  to  under-collectors,  &c.  and  by  the  st.  1  Jac.  25.  made  perpetual. 

And  by  the  st.  27  £l.  3.  the  sale  may  be  after  the  death  of  an  account- 
ant for  the  receipt  of  the  money,  and  if  the  account  be  settled  within  eight 
years  after  his  death,  as  well  as  if  it  was  ia  his  lifetime,  if  the  accountant 
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[*]had  not  a  quietus  in  his  lifetime  :  provided  no  eale  be  made  during  the 
nonage  of  the  heir. 

Se,  lands  in  trust  for  him,  or  of  which  he  has  a  power  of  revocation, 
though  settled  bona  fide.     R.  Godb.  290.     Hard.  24.     3  Rol.  295,  &c. 

Thougji  the  settlement,  with  power  of  revocation,  was  made  before  he 
become  accountant  to  the  king.     R.  Godb.  290. 

(G  5.)  In  the  hands  of  the  heir. 

So,  the  king  may  seize  the  lands  of  his  debtor  upon  his  death. 

And  may  resort  to  the  heir,  though  the  executor  has  assets.     Cent.  Dy. 

67.  b.  in  maig. 

And  by  the  st.  33  H.  8.  39.  all  lands,  &c.  which  come  by  descent  to  the 
heir,  in  fee,  or  in  general  or  special  tail,  or  by  gift  of  his  ancestor,  shall  be 
chargeable  for  a  debt  to  the  king,  by  a  judgment,  recognizance,  obligation, 
or  specialty  of  his  ancestor. 

And  though  the  word  heirs  be  not  comprized  in  such  specialty. — Other- 
wise, where  an  obligation  is  assigned  to  the  king.     R.  Sav.  2. 

And  therefore,  though  lands  of  the  issue  in  tail  were  not  chargeable  be- 
fore, they  are  now  chargeable,  as  well  as  lands  which  descend  in  fee,  for  the 
debt  of  his  ancestor  by  judgment,  recognizance,  obligation,  or  other  special- 
ty.    R.  7  Co.  21. 

So,  lands  of  the  heir,  by  the  gift  of  his  ancestor,  before  or  after  the  an- 
cestor was  bound  to  the  king,  shall  be  charged.     7  Co.  19.  a. 

But  lands  are  not  chargeable  in  the  hands  of  the  issue  in  tail,  for  a  for- 
feiture or  other  debt  to  the  king,  except  by  judgment,  recognizance,  obligii- 
tion,OF  specialty.     R.  7  Co.  21.  b. 

Nor,  for  a  debt  to  the  king  by  judgment,  &c.  if  the  i^sue  aliens  bona  fide 
before  extent  or  process  against  him.     Ibid. 

Nor,  for  a  debt  to  the  king  by  judgment,  recognizance,  die.  if  it  was  origi- 
nallf  made  to  a  subject,  and  afterwards  cpme  to  the  king  by  attainder,  for- 
feiture, assignment.  Sic.     R.  7  Co.  22.  a. 

So,  by  the  st.  33  H.  8.  39.  the  king  may,  at  his  liberty,  recover  his  debt 
against  the  executor  or  administrator,  if  he  has  assets. 

And  by  st.  M.  Ch.  9  H.  3.  8.  and  by  the  process  since  the  st.  33  H.  8.  39. 
if  it  appears  to  the  sheriff  that  the  goods  of  the  debtor  are  sufficient  for  the 
king's  debt,  the  sheritf  ought  not  to  extend  the  lands.   2  Inst.  14.  Mad.  667. 

[Wherever  an  extent  might  have  issued  in  a  man's  life,  a  diem  clausit  ex- 
iremum  may  issue  against  his  estate  after  his  death.     M.  1722,  Bunb.  118.] 

tDiem  clausit  extremnm  may  issue  against  the  estate  of  simple  contract 
tor  on  commission,  though  he  was  not  the  king's  debtor  by  record  alt  bis 
death.     P.  23  G.  2.     Parker,  95.] 

(G  6.)  In  the  hands  of  a  stranger. 

So,  if  the  debtor  dies  without  heir  or  executor,  process  shall  go  against  the 
terre-tenants.     2  Rol.  162.  1.  15.     Vide  post,  (G  10.) 

So,  if  the  debtor  aliens  his  land,  and  then  dies  without  heir,  execution 
shall  be  against  the  terre-tenants.     2  Rol.  156.  1.  50.     Godb.  292. 

So,  if  he  aliens  his  goods,  and  dies  without  executor,  process  shall  be 
against  the  possessors  of  the  goods.     2  Rol.  1 56.  1.  ult. 

If  a  lord  of  a  manor  forfeits  his  issues  for  not  serving  upon  a  jury,  they 

may  be  levied  upon  the  lands  of  the  copyholders,  lessees  for  life  or  [*Jyears ; 

for  it  is  an  inherent  charge  upon  the  land.     2  Rol.  157.  I.  45.     Vide  post, 

(O  10.)  ^      ' 
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So,  if  a  debtor  to  the  king  aliens  his  lands  after  the  obligation,  &c.  noade, 
or  after  he  becomes  an  officer  in  which  respect  he  is  accountable  ;  they 
are  chargeable,  for  it  relates  to  the  time  of  the  debt,  office,  &c.  Vide  post, 
(G  9.) 

[But  goods  pawned  or  pledged  before  the  ttste  of  an  extent  are  not  liable. 
T.  24  &  26.  G.  2.     Parker,  112.] 

'So,  bj  the  st.  13  El.  4.  if  any  accountant,  or  indebted,  &c.  puchases  lands 
\h  the  name  of  any  other,  for  his  own  use  or  profit,  the  same  shall  be  liable 
to  such  debt,  &c.  in  the  same  manner  as  if  the  debtor  himself  was 
seised,  &c. 

So,  if  the  debtor  takes  a  term  for  years  to  him  and  his  wife,  it  shall  be  tak- 
en in  execution  in  the  hands  of  the  wife  after  the  death  of  the  husband."  8  Co. 

171. 

So,  a  purchaser  of  lands,  &c.  after  a  judgment,  obligation  or  specialty  to 
the  king,  shall  be  charged  for  the  king's  debt.     Sav.  60. 

So,  a  purchaser  after  assignment  where  a  debt  is  assigned  to  the  king. 

But  if,  after  a  recognizance  to  the  king,  the  conusor  be  attainted  for  trea- 
son, a  scire  facias  does  not  lie  upon  the  recognizance  against  the  king's  pa- 
tentee.    Say.  60. 

By  the  course  of  the  exchequer,  process  does  not  go  against  a  purchaser, 
if  the  executor,  or  heir,  has  assets.     Dy.  67.  b.  in  marg. 

And  by  the  st.  33  H.  8.  49.  lands,  &c.  in  the  seisin  or  possession  of  divers, 
other  than  the  obligor,  shall  be  entirely  chargeable,  and  not  severally* 

[Postmaster  appointed  for  three  years,  gives  bond  for  three  years;  at  the 
fttee  years  end  be  is  indebted  9/.,  afterwards  he  mortgages  an  estate,  and 
the  mortgagee  has  possession  on  ejectment  \  he  is  continued  postmjBster 
without  new  appointment  or  bond,  and  becomes  indebted  72/.  His  bond 
shall  extend  to  that,  and  the  estate  mortgaged  be  liable  to  an  extent.  M. 
\  729,  Bunb.  275.] 

(G  7.)  By  the  goods  of  a  stranger.    . 

So,  upon  an  execution  for  the  king's  debt,  the  goods  of  a  stranger  levant 
and   couchant  upon  the  land  of  the  debtor,  may  betaken.     2.Ro].  159. 

1,30. 
So,  the  cattle  of  a  stranger  which  the  debtor  suffers  to  manure  his  land. 

2  Rol.  1 59.  1.  42. 

So,  for  rent  due  to  the  king,  the  goods  of  a  stranger  may  be  distrained. 
Godb.  295. 

So,  a  debt  due  to  the  king's  debtor  shall  be  extended  for  the  king's  debt. 
21  H.  7. 12.  16.     Godb.  291. 
Though  due  upon  simple  contract.     Godb.  296. 

[If  on  an  extent  against  A.  the  king's  debtor,  the  inquisition  finds  that  B. 
is  indebted  to  him  ;  on  return  of  inquisition,  and  affidavit  that  the  money  in 
B.'s  hands  is  in  danger,  an  immediate  extent  shall  issue  against  B.  (T.  1718, 
Bunb.  24.),  even  though  there  is  reason  to  suppose  that  A.  became  so 
with  intent  to  strip  the  rest  of  B.'s  creditors.     P.  1723,  Bunb.  127.] 

[Upon  an  extent  in  aid,  debts  without  specialty  cannot  be  found  without 
motion.     P.  1719,  Bunb.  42.] 

[*][Simple  contract  debt  may  be  found  and  seized  to  the  third  degree, 
bat  not  beyond  it.     M.  30.  C.  2.     Parker,  259.] 

[If  it  be  found  by  inquisition  against  a  receiver-general,  that  he  has  paid 
over  money  to  A.,  an  immediate  extent  may  issue  against  A.  P.  1 723, 
Bunb.  127.] 
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[So,  in  the  case  ofau  under-treasurer  of  the  ordnance.  M.  1723,  Banb. 
134.     H.  1725.] 

[An  extent  in  aid  being  prerogative,  process  is  always  under  the  care  of 
the  court  of  exchequer,  and  they  have  a  discretionary  power  over  their  own 
roles.     Per  cur.     Ibid.] 

[Where  many  small  debts  are  found  on  an  inquisition,  on  an  extent  against 
the  king^s  debtor,  instead  of  separate  extents  against  each  separate  debtor, 
the  court  may  order  a  receiver  to  collect  them,  and  pay  to  the  deputy  re- 
membrancer.    M.  1 730,  Bunb.  293.] 

[Debts  to  the  kind's  debtor  are  not  bound  till  the  teste  of  the  inquisition. 
T.  1725,  Bunb.  199.] 

(Debts  to  the  king's  debtor  are  not  bound  by  the  teste  of  the  extent,  but 
y  from  the  caption  of  the  inquisition.     P.  1729,  Bunb  .  265. 
But  the  goods  of  a  stranger  taken  for  the  king's  debt,  cannot  be  sold  as 
the  goods  of  the  debtor  himself  may.     Semb.  2  Rol.  159.   1.35.     R.  Cro. 

El.  431. 

So,  if  land  be  extended  upon  a  recognizance  to  A.  at  20/.  per  ann.  which 
was  of  the  real  value  of  60/.  per  anm,  and  the  conusor  is  bound  by  recogni- 
zance 10  B.  who  is  outlawed :  the  king  shall  not  take  the  surplus  above 
20/.  per  ann.  though  it  be  found  by  inquisition  that  the  land  was  of  such 
value.     R.  per  two  J.  Clark  cont.     Cro.  El.  266. 

So,  if  a  joint-tenant,  or  tenant  in  common,  be  a  debtor  to  the  king;  the 
goods  of  his  companion  cannot  be  taken,  though  they  be  levant  and  couchaitt 
upon  the  whole  land.     2  Rol.  159.  1.  40.     Vide  post,  (G  10.  15.) 

[On  importation  and  entry  by  one  partner  only,  if  by  mistake  the  whole 
duties  are  not  paid,  each  of  the  partners  is  liable  in  the  whole  deficiency  to 
the  crown  ;  though  ten  years  afterwards,  and  five  years  afler  the  importer 
was  bankrupt.  H.  1721,  Bunb.  97.  M.  1726,  Bunb.  223.  H.  1732, 
Ibid.] 

tSo,  in  debt  for  non-payment  of  duties.     M.  1726,  Bunb.  223.] 
for,  the  goods  of  a  testator  or  intestate,  if  the  debtor  takes  the  executrix 
or  administratrix  to  wife;     2  Rol.  159.  I.  50. 

Or,  if  the  debtor  be  made  executor  to  another.     Godb.  296. 

[So,  a  woman  shall  not  be  distrainefd  for  the  king's  debt,  in  her  dower, 
if  the  heir  has  sufficient.     Mad.  667.] 

[A  debt  due  to  a  man  jure  uxoris^  is  considered  as  a  debt  originally  due 
to  him,  within  the  meaning  of  7  J.  1 .  c.  1 5.     R.  H.  7  Ann,  Parker,  27 1 .] 

By  the  st.  33  H.  8.  39.  in  all  suits  on  specialty  to  the  king,  he  shall  re- 
cover his  costs  and  damages.     Vide  Damages,  (A3.) 

[If  an  officer  of  the  revenue  appoints  another  to  act  under  him,  who  be- 
ing in  arrear  applies  to  the  principal  for  money,  who  pays  the  whole  debt 
to  the  crown,  and  takes  a  bond  for  it  from  the  deputy  to  himself,  he  shall 
not  have  an  extent  in  aid  ;  though  generally  a  debtor  of  the  crown  shall 
have  crown  process  to  reimburse  himself,  though  the  crown  debt  is  paid. 
M.  1726,  Bunb.  221.] 

[*][Extent  in  aid  shall  not  issue,  but  for  a  debt  originally  due  to  the 
crown's  debtor ;  bo  if  A.  is  indebted  to  B.  who  assigns  to  C.  before  the  ex* 
tent  issues  against  C.  an^extent  obtained  against  A.  shall  be  discharged.  M. 
1726,  Bunb.  225. J 

[If  an  extent  finds  a  debt  due  from  a  merchant,  >  and  it  does  not  appear 
that  this  was  the  crown's  money ;  an  extent  in  aid  shall  not  go.  N.  B.  The 
affidavit  did  not  go  far  enough,  and  was  not  in  the  old  form.  P.  1731.  Banb. 
300.] 
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[No  diem  clatisii  extremum  can  issue  against  one  who  was  not  debtor  to 
the  king,  or  found  in  his  lifetime,  to  be  debtor  to  the  king's  debtor.  P.  16 
G.  2.    Parker,  16.] 

(G  8.)  The  king  shall  be  preferred. 

The  king  by  his  prerogative  shall  be  preferred  before  any  other  creditor 
ioan  execution  for  his  debt.  2  Inst.  32.  By  M.  Ch.  9  H.  3.  18.  and  the 
St.  33  H.  8.  39.     Godb.  290.     Hard.  24.     Mad.  662. 

And  therefore  if  the  king's  debtor  be  sued  in  C.  B.  it  may  be  superseded 
by  a  writ  of  privilege,  reciting  that  the  king  ought  to  be  paid  before  other 
creditors.     2  Rol.  159.  1.  10. 

So,  if  A.  be  taken  upon  a  capias,  at  the  suit  of  B.,  and  afterwards  (before 
the  return  ofihe  capias)  a  writ  issues  for  the  king's  debt,  with  a  teste  before 
the  taking  of  A.,  he  shall  be  in  execution  at  the  suit  of  the  king,  as  well  as 
for  B.     2  Rol.  158.1.25. 

So,  if  the  goods  of  A.  and  his  lands  are  seized  by  extent  upon  a  statute- 
staple,  at  the  suit  of  B.,  and  after  the  day  of  the  return,  but  before  an  actual 
return,  and  before  a  liberate,  a  writ  issues  to  the  sheriff  for  the  king's  debt» 
it  shall  be  preferred.     2  Rol.  158. 1.  15.     R.  Dy.  67.  b. 

[If  goods  are  levied  by  virtue  of  a^cnyacm,  three  days  before  the  teste 
ofihe  extent,  yet  that  shall  be  no  bar  to  the  crown  :  and  if  the  sheriff  makes 
that  return  on  the  extent,  the  court  will  order  him  to  amend  it.  T.  1716, 
io  Sc.  Bunb.  8.     (Sed  Q.  if  the  goods  were  sold.)] 

[If  a  commission  of  bankrupt  issues,  and  assignment  is  made,  and  the  as- 
i^ees  seize  part  of  tlie  goods  on  the  3l8t,  and  an  extent  for  a  debt  to  the 
crown  on  bonds,  some  forfeited,  some  not,  issues,  tested  the  same  day  ;  the 
eitent  shall  have  the  preference,  and  the  court  will  not  on  motion  order  an 
Account  of  what  was  due  at  the  time.     H.  1718.  Bunb.  33.] 

[If  a  bankrupt,  against  whom  there  is  an  extent  for  a  debt  to  the  crown, 
has  promised  that  he  will  also  pay  a  debt  of  his  father  deceased  to  the  crown ; 
the  assignees  shall  pay  both  debts,  to  have  the  extent  discharged.  P.  1734, 
Bunb.  337.] 

Suxietii  against  the  king's  debtor,  tested  after  a  distress  taken  for  rent, 
notice  to  the  tenarit,  and  appraisement  made,  but  before  sale,  shall 
prevail  against  the  distress.  T.  24  &  25  G.  2.  Parker,  112.  2  Vesey, 
288.] 

[But  not  if  the  goods  distrained  had  been  sold  before  the  teste*     Ibid.^ 

I  If  corn  is  distrained  for  rent,  and  extent  issues  after,  but  tested  before, 
it  shall  be  preferred,  for  it  binds  from  the  teste*     P.  1719^  Bunb.  39.] 

[If  afler  extent,  inquisition,  and  seizure  of  goods,  and  defendant's  bank- 
ruptcy, other  goods  are  discovered,  the  court  will  quash  the  extent,  &c.  and 
grant  new  extent  of  the  same.  Teste  with  the  former.  T.  27  &  28  G.  2. 
Parker,  176.] 

[Or,  if  a  second  extent  had  issued  aflter  assignment  under  the  bankruptcy, 
[*]the  court  would  quash  it  and  graat  new  extent  of  same  teste*  n. 
17  G.  2.     Parker,  55.] 

So,  by  the  common  law,  the  king's  debtor  had  protection,  that  he  should 
not  be  sued  by  other  creditors  until  the  king's  debt  was  paid  :  but  now,  by 
the  st.  25  Ed.  3.  1 9.  other  creditors  may  sue  to  judgment,  but  execution: 
shall  fitay  till  gree  for  the  king's  debt ;  and  then  tliey  shall  have  execution 
-for  ^vhat  is  paid  to  the  king,  and  their  own  debt.     Godb.  290. 

But  by  the  st.  33  H.  8.  39.  suit  or  process  for  the  king's  debt  shall  be 
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preferred  before  other  persons,  so  always  as  that  the  kiug^s  suit  be  com- 
menced, or  process  awarded,  before  judgment  for  the  said  other  persons. 

And  therefore,  if  execution  be  upon  a  judgment  against  the  king's  debtor, 
and  before  a  venditioni  exponas^  an  extent  comes  at  the  king's  suit,  those 
goods  cannot  be  taken  upon  the  extent.     R.  3  Mod.  236.     R.  Hard.  37. 

[A  judgment  recovered  by  a  subject,  though  not  completely  executed  shall 
be  preferred  to  the  king's  extent,  sued  out  posterior  to  the  judgment.  C. 
P.  H.  19  Geo.  3.     2  Bl.  1251.     1294.] 

[if  goods  be  taken  in  execution  on  a  feri  facias  against  the  king's  debt- 
or, and  before  they  are  sold  an  extent  comes  at  the  king's  suit,  grounded  on 
a  bond  debt,  tested  after  the  delivery  of  the  Jieri  facias,  these  goods  can- 
not be  taken  upon  the  extent.     B.  R.  M.  32  Geo.  3.     4  T.  R.  402*1 

[But  overruled  in  a  subsequent  case. — Process  sued  out  by  the  crown 
to  recover  penalties,  on  which  judgment  for  the  crown  is  afterwards  ob- 
tained, entitles  the  king's  execution  to  have  priority  within  the  statute  be- 
fore the  execution  of  a  subject,  which  had  issued  on  a  judgment  recovered 
prior  to  the  king's  judgment,  but  subsequent  to  the  commencement  of  the 
king's  process  ;  the  king's  writ  of  execution  having  been  delivered  to  the 
sheriff  before  the  actual  sale  of  the  defendant's  goods  under  the  plaintiff'^ 
execution.     1  East,  338.] 

[Precedent  judgment  on  bond  shall  be  preferred  to  the  king's ;  subsequent, 
not.     P.  4  W.  &  M.     Parker,  262.] 

[]{  executor  pleads  precedent  judgment  and  subsequent  judgment  in  one 
entire  plea,  judgment  is  against  him.     Ibid.] 

So,  the  king  shall  not  be  preferred,  where  a  debt  is  assigned  to  him  after 
the  death  of  the  debtor.     R.  2  Rol.  159.  I.  15.     1  Brow.  37. 

So,  though  a  man  be  in  execution  for  the  king's  debt,  he  may  be  charged 
also  in  execution  at  the  suit  of  a  common  person.  2  Rol.  1 58. 1.  30.  Cro. 
Car.  390. 

And  if  he  be  first  in  execution  for  the  king's  debt,  though  he  may  be 
charged  also  in  execution  by  a  common  person,  it  does  not  take  effect  till 
the  king's  debt  be  satisfied.     Godb.  298. 

[On  a  distress  for  rent  made  six  days  before  the  teste  of  an  extent,  the 
court  refused  an  attachment,  though  the  goods  were  not  sold.  P.  1719, 
Bunb.  42.] 

[Simple  contract  debt  seized  into  the  king's  hands,  is  to  be  preferred  to 
bonds  not  paid  before  seizure  ;  but  payment  of  bonds  by  administrator  be- 
fore seizure  or  notice  maybe  pleaded.     M.  3&4  Jac.  2.  Parker,  260*3 

[Immediate  extent  finding  the  same  goods  shall  be  preferred  and  paid  be- 
fore former  extents  in  aid.  Immediate  extents  take  place  according  to  the 
teste.     T.  1 2  Ann.  Parker,  281 .] 

[*][And  this  even  if  the  goods  are  sold,  and  return  that  the  sheriff  has  the 
money,  but  not  if  delivered.  M.  4  G.  1.  Parker,  282*  Vide  Execution, 
(B  4.)] 

(G  9.)  How  execution  for  the  king  relates. 

[An  extent  cannot  be  antedated.  P.  1724;  T.  1726;  Bunb.  164.  Sir. 
749.] 

If  an  execution  be  sued  upon  land,  for  the  king's  debt,  upon  an  obligation, 
&c.  this  being  in  nature  of  a  statute-staple,  the  execution  upon  it  relates  to 
tlic  time  of  the  obligation,  (SLc.  given,  and  all  the  lands  which  the  party  had 
at  that  time  shall  be  chargeable.     2  Rol.  156. 1.  25. 
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Though  be  had  aliened  them  before  fbe  action  commenced  against  bim. 
2  RoJ.  ]  56.  L  25. 

So,  if  a  debt  be  assigned  to  the  king,  execution  upon  it  relates  to  the  tim^ 
of  the  assignment.     Hard.  24.     R.  Sav.  11. 

So,  by  thest.  13  EL  4.  lands,  &c.  of  any  accountable,  &c.  shall  be  liable 
to  payment  of  a  debt  to  the  queen,  as  if  he  bad  the  day  he  first  became  an 
officer  stood  bound  by  a  statute-staple,  &c. 

And  therefor^,  if  an  officer  purchases  land,  and  afterwards  aliens,  or  de- 
mises bona  Jidt  for  valuable  consideration ;  it  shall  be  liable  to  the  king^s 
debt,  though  the  money,  &c.  for  which  he  is  accountable  was  received 
several  years  aAer  the  alienation ;  for  the  statute  has  relation  to  the  time 
when  he  first  becomes  officer.     R.  10  Co.  55.  b. 

And  by  the  st.  1 3  El.  4.  lands,  &c.  which  any  treasurer  or  receiver  in  the 
court  of  exchequer,  wards,  and  liveries,  or  duchy  of  Lancaster,  treasurer  of 
the  chamber,  cofferer  of  the  household,  treasurer  of  war,  or  any  fort,  &c., 
of  the  admiralty  or  navy,  treasurer,  or  other  person  accountable  for  any 
office  or  chaise  in  the  mint,  treasurer  or  receiver  of  monies  imprest  for  the 
use  of  the  queen,  dzc.  customer,  farmer,  or  collector  of  customs  or  other  du- 
ties in  any  port,  &c.  collector  of  tenths  or  any  subsidy,  receiver  general  of 
any  county,  shall  have  whilst  he  remains  accountable,  &c.  shall  be  liable. 

So,  by  common  law,  if  the  king  obtains  judgment  for  a  debt  of  his  farmer, 
&c.  his  land,  which  he  had  the  day  of  the  writ  purchased,  shall  be  liable. 
2Rol.  157. 1.  2.     Vide  Execution,  (D  1,  2.) 

If  a  plaintiff  be  amerced  pro  f also  clamored  it  relates  to  the  day  of  pledges 
found. 

But  execution  for  the  king,  as  to  chattels  real  or  personal,  relates  only  to 
the  award  of  execution.     2  Rol.  157.  1.  5 — 25. 

And  therefore,  if  the  debtor  aliens  a  term  for  years,  or  other  goods,  bona 
fide^  after  the  action  commenced,  or  judgment  given,  before  execution 
atrardedj  the  sale  shall  be  good.     8  Co.  171. 

(G  10.)  Who  are  not  liable  for  the  king's  debt. 

But  if  tenant  by  the  curtesy  be  debtor  to  the  king ;  his  issue  shall  not  be 
chargeable,  though  he  has  the  lands  by  descent  as  heir  to  his  mother.  2 
Rol.  157.1.37. 

Though  the  debtor  has  no  other  land.     2  Rol.  1 57. 1.  40. 

If  the  king  grants  a  manor  in  fee-farm,  the  lands  or  goods  of  the  copy- 
holders are  not  liable  for  the  rent ;  for  they  are  elder,  being  by  prescription. 
R.  2  Roh  1 57.  1.  50. 

So,  if  the  king  has  a  rent  by  prescription,  where  there  is  no  usage  to  levy- 
it  upon  them.     2  Rol.  1 57. 1.  ult. 

[♦]So,  if  a  joint-tenant  be  indebted  to  the  king,  the  moiety  of  his  compan- 
ion shall  not  be  charged.     2  Rol.  1 57. 1.  37. 

Nor,  his  cattle,  though  they  go  upon  the  whole  land.     2  Rol.  159. 1.  40. 

So,  if  a  man  purchases  land  to  hirn  and  his  wife,  and  to  the  heirs  of  the 
hasband,  for  the  jointure  of  the  wife,  having  taken  an  office,  and  afterwards 
becomes  indebted  to  the  king,  and  dies ;  the  estate  is  not  liable  during  the 
life  of  the  wife.     2  Rol.  156. 1.  30.     Dy.  225.  a. 

So,  if  a  settlement  be  made  in  the  same  manner  for  the  jointure  of  a  wife, 
by  the  husband  who  afterwards  had  an  office.     2  Rol.  1 56.  1.  35. 

So,  if  A.  takes  an  office,  &c.  and  afterwards  makes  a  settlement  upon  a 
son  or  daughter  in  marriage,  and  becomes  indebted  to  the  king,  and  after- 
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wards  takes  another  office,  in  which  he  is  indebted  5  the  son,  &c.  though 
subject  to  the  arrears  of  the  first  office,  shall  not  be  subject  to  the  money  due 
in  the  second  office.     R.  Mo,  127. 

So,  if  the  king's  debtor  conveys  to  A.  who  conveys  to  the  king,  who  re- 
grants  to  A.  rendering  rent,  these  lands  are  not  now  chargeable  ;  for  though 
the  land  is  chargeable  only  in  respect  of  the  person  of  the  debtor,  yet  when 
it  comes  to  the  king,  it  cannot  be  charged,  nor  in  the  hands  of  the  grantee  of 
the  king  against  his  own  grant.     2  RoL  1 60.  1.  30. 

r Legacies  charged  on  land  sold,  with  notice,  to  the  king's  debtor,  shall  be 
•  paid.     H.  7  Ann.  Parker,  272.] 

(Gil.)  Suit  for  the  king's  debt.— In  what  court  it  shall  be. 

By  the  st.  33  H.  8.  39.  ail  suits  for  debts  or  duties  to  the  king,  in  (he 
#ffices  or  courts  of  the  exchequer,  duchy  of  Lancaster,  augmentation,  sur- 
veyor-general, master  of  the  wards,  or  court  of  first  fruits  and  tenths,  shall 
be  sued  in  such  of  the  said  courts  or  offices  in  which  they  first  grew  due,  or 
in  which  the  recognizance,  obligation,  or  specialty  shall  remain. 

And  the  said  Courts  shall  have  full  authority  to  hear  and  determine  the 
said  suits,  and  do  execution  on  the  body,  lands  and  goods,  of  the  party. 

(G  12.)  How  he  shall  sue. 

Th6  king  may  charge  him  who  enters  into  his  lands,  as  bailiff  or  intruder. 
Mo.  476.     Vide  Action,  (B  1 .)— Prerogative,  (D  85,  86.) 

So,  he  may  charge  him,  who  takes  his  treasure  without  warrant,  as  a  tres- 
passer, or  in  accompt,  at  his  election.     Mo.  476. 

If  the  king  sues  a  personal  action,  he  may  lay  it  in  what  county  be  pleases, 
by  his  prerogative.     1  Sid.  412.     1  Vent.  17.     Vide  Prerogative,  (D  85.) 

So,  a  scire  facias  lies  against  an  heir,  upon  a  suggestion  of  the  death  of 
his  ancestor,  without  finding  his  death  by  office.     R.  Sav.  3. 

[A  diem  clausit  extremum  may  issue  for  a  simple  contract  debt  to  the  king. 
T.  J  750,  in  Sc.     1  Vesey,  483.] 

(G  13.)  When  the  suit  shall  be  barred. 

By  the  St.  33  H.  8.  39.  if  any  person  against  whom  suit  is  for  debt  or  duty 
to  the  king,  can  shew  and  prove  matter  in  law,  &c.  in  bar  or  dischaige  of 
such  debt  or  duty,  the  court  shall  acquit,  .&c.  And  this  by  the  st^5  K.  2. 
9.  without  letter,  or  command  of  the  king. 

[*]And  therefore,  to  every  suit  or  process  for  the  king^s  debt,  at  common 
law,  or  by  that  act,  the  defendant  may  allege  in  bar,  any  matter  for  his 
discharge.     7  Co.  19.  b.     R.  Hard.  502. 

As  to  a  5cire /acta^  upon  an  obligation  to  the  king,  against  the  heir  and 
terre-tenants,  they  may  plead,  by  plea  in  Latin,  equitable  matter  for  their 
discharge  :  as,  that  the  obligation  was  given  upon  a  contract  for  trees  grow- 
ing upon  the  land  of  a  person  attainted,  which  ittaindel-  was  afterwards  re- 
versed by  act  of  parliament,  and  the  trees  were  never  felled.     R.  7  Co.  20. 

And  to  a  bill  iu  equity,  any  matter  may  be  alleged  or  pleaded,  which  will 
be  a  discharge  in  law,  or  equity.     Hard.  502. 

If  the  defendant  alleges  matter  in  equity  for  his  discharge,  and  the  attor- 
ney-general demurs,  it  will  be  sufficient  proof  of  the  allegation.  Dub. 
Lane,  51. 

The  defendant  sliall  be  allowed  to  defend,  by  attorney,  by  the  st.  5  R.  2; 
9.     4  Inst.  110. 
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^nd  no  accountant  shall  be  charged  before  he  is  summoned.     4  Inst.  1 10. 

[If  an  accountant  obtains  his  quietus,  it  is  pleadable  to  every  thing  prior 
to  it :  though  he  continues  an  accountant,  and  becomes  indebted  to  the 
crown  aAerwards.     P.  1732,  Bunb.  315.] 

And  he  frhall  be  allowed  debts  due  by  the  king  to  himself.     4  Inst.  1 10. 

After  plea,  goods  seized  shall  be  delivered  to  the  defendant  upon  sureties^ 
Say.  3. 

But  in  an  ipformation  for  goods,  which  came  to  the  hands  of  B.,  and 
which  he  converted  to  his  use,  not  guilty  is  no  plea ;  for  it  denies  the  con- 
Tersion  only,  and  does  not  answer  to  the  account,  which  ought  to  be  spe- 
cially answered.     R.  2  Leo.  34. 

[On  bond  to  export  and  not  re-land,  defendant  pleaded  the  statute  of 
equity,  and  that  the  goods  were  taken  away  by  force ;  but  not  allowed.  H» 
1718,  Bunb.  37.] 

(6  14.)  How  the  trial  shall  be, 

By  the  st.  33  H.  8.  39.  all  trials  in  suits,  bills,  informations,  &c«  of  ]ssue$ 
in  the  court  of  exchequer,  shall  be  made  by  examination  of  witness^es,  writ- 
ings, proofs,  and  such  other  means  as  the  court  shall  think  expedient.  Vide 
4lDst.no. 

Where  issue  is  joined  upon  a  suit  in  the  office  of  pleas^  the  trial  sbj^^U  be 
lyajury. 

And  the  trial  by  jury  may  be  at  bar,  or  by  nisi  prtus. 

By  the  st.  5  R.  2.  16.  nothing  but  two  shillings  shall  be  paid  for  the  i^ 
cord  and  writ  of  nisiprius* 

After  issue  upon  English  bill^  the  trial  shall  be  by  examinatioQ  of  wit- 
nesses in  court,  or  by  commission,  and  other  proofs.     Vide  chancery. 

After  issue  joined  in  an  information  of  intrusion,  to  be  tried  by  the  couQ* 
t«7,  the  king  may  demand  that  the  trial  be  by  record.     4  Inst.  109. 

(G  15.)  How  the  proceedings  shall  be  for  a  debt  assigned  to 

the  ku)g. 

So,  if  a  debt  be  assigned  to  the  king,  he  shall  have  execution  against  the 
l>ody9  lands,  and  goods  of  the  debtor.     4  Inst.  115. 

If  a  debt  upon  obligation  be  assigned,  and  the  obligor  dies,  and  his  [*]ex« 
ecutor  is  sued  ;  he  shall  not  plead  a  judgment  to  another,  and  no  assets  ;>r(e- 
Ur.    Hard.  25. 

So,  if  an  obligation  be  assigned  to  the  king,  the  execution  shall  take  all 
the  lands  of  the  debtor ;  though  the  obligee  himself  could  have  had  but  a 
moiety.     Hard.  24.     Sav.  1 33. 

So,  if  a  man  recovers  500/.  in  an  action  on  the  case  against  B,,  and  is  af- 
terwards outlawed,  the  king  shall  take  all  the  land  of  B.  in  execution,  though 
the  plaintiff  could  have  had  but  a  moiety.     R.  2  Cro.  513. 

So,  if  A.  be  indebted  to  the  king,  and  B.  indebted  to  A.,  the  king  shall 
have  process  against  B.  for  the  debt  due  by  him  to  A.  8  H.  5.  4.  a.  4  Inst. 
111.     Mad.  666.668. 

So,  if  C.  be  indebted  to  B.,  and  D.  be  indebted  to  C,  the  king  shall  have 
process  against  C.  or  D.,  and  so  against  the  debtor  of  his  debtor  in  infi-^ 
nttuT/tm 

So,  before  a  privy  seal  made  12  Jac.  and  after  the  death  of  king  James, 
until  a  rule  made  1 5  Car.  1 .  the  king's  debtor  might,  by  English  bill  in  th# 
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exchequer,  hare  an  extent  against  the  debtor  of  bis  debtor.    Lane,  113. 

Hard.  403,  4.  ' 

So,  if  a  surety,  or  a  stranger,  being  distrained  for  the  king's  debt,  gives  an 
obligation  for  payment ;  process  shall  go  against  the  principal  debtor,  and 
if  it  be  recovered,  the  obligation  shall  be  re-delivered  to  the  surety,  ft. 
Lane,  91. 

But  if  a  joint-tenant  of  goods  be  indebted  to  the  king,  he  cannot  assign 
fill  the  goods  to  the  king,  but  his  part  oaily.  Cro.  El.  265.  Vide  ante, 
(G  7,  10.) 

So,  an  obligation,  recognizance,  &c.  for  peiformance  of  covenants,  to 
indemnify,  or  for  other  cause,  except  for  a  debt,  cannot  be  assigned  to  the 
king.     4  Inst.  115.     Cont.  Ow.  46.     2  Leo.  55. 

So,  by  the  st.  7  Jac.  15*  no  debt  shall  be  assigned  to  the  king,  which  was 
not  originally  due  to  his  debtor  or  accountant. 

So,  a  moiety,  or  part  of  a  debt,  cannot  be  assigned  to  the  king.  Ow. 
2.  46. 

So,  if  an  extent  in  aid  be  procured  by  the  king's  debtor,  who  has  suffi- 
cient to  answer  to  the  king,  he  shall  refund  with  costs  upon  a  bill  in  equity. 
iVer.  469. 

Pleading  in  debt.     Vide  Pleader,  (2  W  1,  &c,) 

Debet  et  Detinet.     Vide  Pleader,  (2  W  8.) 

Nil  Debet.     Vide  Pleader,  (2  V  6 2  W  13.  17.  43.  47.) 

Pafment  op  Debts.  Vide  Administration,  (C  1,  2.) — Chancery, 
(3A4,&c.— 4  W  14.) 

DEVASTAVIT. 

Vide  Administration,  (I  1,  dic.) 

PEVISE, 

Removed  to  Estate,  which  see. 

[•IDIGNITY. 

(A)  DIGNITY,  p.  403. 

(B)  TQ  WHAT  PERSONS  IT  BELONGS. 

(B  1.)  To  the  nobility,  &c.~As,  the  prince,  p.  404. 
(B  2.)  Duke.  p.  404. 


(15  2.)  Duke.  p.  404. 
(B  3.)  Marquis,  p.  404. 
(B4.)  Earl.  p.  404. 
(B  5.)  Viscount  p.  404, 
(B  6.)  Baron,  p.  404. 
(B  7.)  Knight,  p.  404. 
(B  8.)  Esquire,  p.  405. 
(B  9.)  Gentleman,  p.  405. 
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To  what  persons  (%nt/y  belongs.  SBB 

(C)  HOW  ONE  MAY  BE  ENTITLED,  OR  HOW  CREATED. 


(C  1. 
(C2. 
(C3. 
(C4. 
(C6. 
(C6. 
(C7. 


By  prescription,  p.  405. 

By  tenure,  p.  405. 

By  writ.  p.  405. 

By  patent,  p.  406. 

By  parliament,  p.  406. 

By  marriage,  p.  407. 

By  a  lieutenant  of  a  county,  p.  407. 


(D)  HOW  TRIED,  p.  407. 

(E)  HOW  FORFEITED,  p.  407. 

(F)  THE  PRIVILEGE  OF  PEERS. 

(F  1.)  To  be  tried  by  peers,  p.  408. 
(F  2.)  The  manner  of  trial,  p.  409. 
(F  3.)  As  to  oath,  arrest,  &c.  p.  41L 

.     (A)  DIGNITY. 

The  king  is  the  fountain  of  all  dignity  and  honour  in  the  kingdom.     Vide 
in  Prerogative,  (D  31 .)     As  to  the  dignity  of  the  king,  vide  Roy,  (D) 

And  therefore,  the  king  may  create  a  new  dignity,  which  was  not  before^ 
R.  12  Co.  81. 

But  he  cannot  create  another  king  in  any  part  of  his  kingdom.     4  Inst. 
287. 

If  a  foreign  king  creates  any  person  noble,  he  shall  not  be  allowed  his  dig- 
nity by  the  law  here.     7  Co.  16.  a. 

Though  our  king  by  his  letters  of  safe-conduct  names  him  by  his  title  of 
duke,  earl,  &c.     7  Co.  16.  a. 

Or,  makes  him  a  denizen  by  the  same  title ;  or,  if  he  be  naturalized  by 
parliament.     Dod,.  Jfobility,  4. 

[*](B)  TO  WHAT  PERSONS  IT  BELONGS. 
(B  1.)  To  the  nobility,  &c. — ^As  the  prince. 

Persons  of  dignity  are  noble,  or  under  the  degree  of  nobility ;  or,  the  su- 
perior, and  inferior  nobiUty.     2  Inst.  583,  4. 
As  to  the  prince,  vide  Roy,  (G). 

(B  2.)  Duke. 

The  first  duke  made  in  England  was  Edward  the  Black  Prince,  created 
11  Ed.  3.     2  Inst.  5.     9  Co.  49.  a. 

(B  3.)  Marquis. 

The  first  marquis  was  Robert  de  Vere  carl  of  Oxford,  created  8  R.  2. 
marquis  of  Dublin  in  Ireland.     2  Inst.  5. 
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(B4-)  Earl. 

The  carl  had  the  custody  of  the  coun^  antiently.     Co.  L.  1 68. 

And  it  was  the  supreme  name  of  dignity  before  11  Ed.  3.     4  Co.  49.  a. 

Sal-  509. 
He  was  always  created  by  letters  patent.     Sal.  509.     Skin.  518. . 
And  ought  to  be  earl  of  some  place,  within  or  out  of  the  kingdom.     Skin. 

519. 

But  there  is  no  ne^a  that  tliere  be  such  a  place  in  England,  or  elsewhere.. 
Sal.  510.     Skin.  519. 

(B  5.)  Viscount. 

The  first  viscount  was  John  Beaumont,  created  viscount  Beaumont  1  % 
H.  6.     2  Inst.  5.     Pal.  565. 

And  he  shall  have  a  seat  among  the  peers  in  parliament*  R.  2i  H.  6* 
Pal.  565. 

(B  6.)  Baron. 

All  the  nobles  are  barons  of  the  realm ;  for  a  superior  degree  of  nobility 
does  not  extinguish  the  inferior.     2  Inst.  6. 

A  baron  originally  was  created  by  tenure,  Sal.  509. ;  and  afterwards  by 
writ  or  patent.     Vide  post,  (C  1,  &c.) 

(B  7.)  Knight. 

Persons  under  the  degree  of  nobility,  who  ai-e  sometimes  called  the  infe* 
rior  nobility,  are  knights,  esquires,  and  gentlemen.     2  Inst.  666. 

Knights  are  baronets,  knights  of  the  garter,  of  the  bath,  bannerets,  and 
bachelors.     2  Inst.  666. 

A  baronet  only  has  a  dignity  descendible ;  who  was  first  created  9  Jac.  to 
him  and  the  heirs  male  of  his  body.     2  Inst.  666. 

And  if  he  be  created  a  baronet  to  him  and  the  heirs  male  of  his  body, 
without  reference  to  some  place ;  it  will  be  a  fee-simple  conditional,  and  for- 
feitable for  felony.     R.  1 2  Co.  8 1 . . 

If  he  be  created  a  baronet  of  such  a  place ;  it  will  be  an  estate-tail  within 
thcst.  W.  2.     R.  12  Co.  81. 

But  the  king  cannot  create  a  dignity  higher  than  a  baronet,  and  under  a 
baron.     R.  12  Co.  81. 

If  the  fees  for  a  knight  made  are  not  paid,  an  action  lies  for  them.  1 
Rol.  87. 

[*]The  fees  by  an  order  of  king  James  I.  were  settled  at  20/.  for  knights 
made  by  him.     1  Rol.  87. 

Who  was  compellable  to  be  a  knight,  vide  in  Homage,  (G  4.) 

(B  8.)  Esquire. 

•  An  esquire  is  he  qui  in  clypeis  gentiliciis  honoris  insignia  gerit ;  and  it  is 
not  reputed  a  dignity.     2  Inst.  667.     Vide  Spel.  Gloss,  verbo  Armiger. 

All  nobles  of  another  kingdom,  who  are  not  knights,  by  the  common  law, 
are  reputed  esquires  here.     2  Inst.  667. 

So,  all  the  sons  of  a  peer  of  this  realm.     2  Inst.  667. 

So,  the  eldest  son  of  a  knight.     2  Inst.  667. 

So,  the  eldest  son  of  such  eldest  son,  or  of  the  soh  of  a  peer,  for  ey^r. 
Semb.  Dod.  Nobility,  144. 
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So,  a  man  may  be  an  esquire  bj  creation^  with  a  collar  of  S.  S.  and  spurs 
of  silver,  or  by  patent.     Nobility,  144. 

So,  the  first-born  son  of  such  an  esquire  for  ever.     Dod.  Nobility,  144. 

So,  by  being  chosen  esquire  to  the  body  of  the  prince.  Dod.  Nobility, 
144. 

By  attendance  upon  the  king's  coronation  in  some  employment.  Dod# 
Nobility,  141,5. 

By  employ  ment  in  any  superior  office  of  the  kingdom.  Dod.  Nobility, 
145, 

(B  9.)  Gentleman. 

A  gentleman  is  he,  qui  insignia  gentilicia  geret ;  and  differs  little  from  an 
esquire.     2  Inst.  667,  8.     Vide  Addition,  in  Abatement,  (F  19,  &c.  26.) 

And  be  may  be  by  his  birth,  by  deeds  of  arms,  by  a  herald,  by  office,  or 
reputation.     Dod.  Nobility,  147. 

A  gentleman  by  his  birth  does  not  lose  his  title,  though  he  goes  to  the 
plough,  or  be  reduced  to  poverty.     Dod.  Nobility,  149. 

Or,  be  bound  apprentice  to  a  merchant,  or  other  trade.  Dod.  Nobility, 
150. 

But  a  gentleman  by  his  office  ceases  to  be  such,  if  he  loses  his  office.  Dub. 
{jTobility,  150. 

Vide  Abatement,  (E20.— F  19.— H  44.) 

(C)  HOW  ONE  MAY  BE  ENTITLED,  OR  HOW  CREATED. 

(C  1.)  By  prescription. 

A  man  may  have^  title  to  nobility  by  prescription.     Co.  L.  16.  a^ 

(C  2.)  By  tenure. 

So,  he  may  be  a  baron  by  tenure.     Sal.  509.     Skin.  434.  436. 
And  such  barony  goei  with  the  land  to  the  heir  male,  or  otherwise,  as  the 
land  is  limited.     Skin.  437. 

(C  3.)  By  writ. 

So,  he  may  be  created  \y  writ :  as,  if  the  king  by  writ  of  summons  re^ 
quires  any  to  come  to  paijiament,  and  upon  that  he  sits  in  the  house  of 
peers :  he  is  a  baron  to  him  find  his  heirs.     Co*  L.  16.  b. 

Though  there  aie  not  wordt  of  inheritance  in  the  writ.     Co.  L.  16.  b. 

And  this  was  the  antient  way  of  creation.     Co.  L.  16.  b. 

[*1  And  upon  such  creation  b)  writ,  if  a  baron  summoned  to  parliament 
dies,  having  issue  a  daughter,  sutb  daughter  shall  have  the  barony.  Skin* 
436. 

So,  if  he  has  issue  several  daughters,  and  all  but  one  die  without  issue^ 
the  issue  of  such  daughter  has  a  right  to  have  a  summons  to  parliament.  R. 
Skio.  441. 

If  he  has  several  daughters,  the  dignity  ^  suspended  till  all  but  one  die 
without  issue :  or,  the  king  ixiay  grant  it  to  ahy  of  the  daughters  at  his  pleas* 
ore.      Skin.  436. 

Bat  he  is  not  a  baron  of  the  realm,  if  he  dies  before  the  return  of  the  writ. 
Co.  L..  16.  b.     R.  12  Co.  70. 

If  lie  never  uts  in  parliament  by  force  of  the  writ.     Co.  L.  16.  b. 
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So,  a  barony  may  be  limited  in  the  writ,  to  bim  and  the  heirs  male  of  his 
body.     7  Co.  33.  b. 

[Whcrea  man  is  createdpeer  by  writ,  thecreation  is  triable  by  the  record 
only.  Ld.  R.  1 4.  But  where  he  is  created  by  patent,  his  peerage  may  be 
tried  by  a  jury.     Semb.  Ibid.] 

[So,  where  nobility  is  gained  by  marriage,  it  shall  be  tried  by *a  jury.  D. 
Ld.  R.  15.] 

fSo,  the  descents  of  a  peerage  shall  be  tried  by  a  jury.  D.  Ld.  R.  14.J 
The  house  of  lords  cannot  try  the  title  to  a  peerage  so  as  to  affect  any 
rights  it  would  give  the  claimant  out  of  the  house,  except  as  a  court  of  er- 
ror.    Semb.  Ld.  R.  15.  16.] 

[Therefore,  a  peer  may  insist  upon  his  right  to  be  styled  a  peer  in  pro- 
ceedings at  common  law,  afler  the  house  has  determined  that  he  was  not  a 
peer,  unless  such  determination  was  made  in  a  cause  remored  into  the  house 
by  writ  of  error.     Semb.  Ibid.J 

(C  4.)  By  patent. 

So,  he  may  be  created  duke,  marquis,  earl,  viscount,  baron,  or  baronet, 
by  letters  patent.     Co.  1.  16.  b. 

And  the  first  creation  by  patent  was  10  Oct.  11  R.  2.     Co.  L.  16.  b. 

And  by  patent  the  dignity  may  be  limited  to  him  and  his  heirs,  or  the 
heirs  of  his  body,  or,  heirs  male  of  his  body.     Co.  L.  16. 

So,  it  may  be  limited  only  for  life.  Co.  L.  16.  b. 

If  a  patent  under  the  great  seal  of  England  creates  one  an  earl,  he  shall 
be  a  peer  of  England.     Sal.  510.     Skin.  519. 

Though  a  peer  of  Ireland  may  be  created  utider  the  great  seal,  by  ex- 
press words.    Sal.  510.     Skin.  519.  520. 

But  the  king  cannot  make  any  one  a  peer  for  years  only ;  for  it  would  go 
to  his  executor,  or  administrator.     Co.  L.  16.  b. 

So,  if  the  king,  by  letters  of  safe-conduct,  denization,  &c.  to  a  noble  for- 
eigner, names  him  by  his  title,  this  docs  not  make  hin  a  peer  of  the  realm, 
or  noble  here.     7  Co.  16.  a.  Calvin. 

(C  5.)  By  parliament 

So,  he  may  be  made  noble  by  act  of  parliamect. 

And  the  dignity  may  be  entailed  by  parliament :  as,  the  earldom  of  Ox- 
ford.    Jon.  103. 

But,  if  a  noble  foreigner  be  naturalized  ty  parliament ;  that  does  not 
make  him  noble  here.     Dod.  Nobility,  4. 

Or,  if  a  duke,  baron,  &c.  of  Scotland,  or  another  kingdom,  has  a  [*]son 
and  heir  born  in  England,  by  which  he  is  ?  natural  subject;  he  will  not  be 
noble  here.     7  Co.  15.  Calvin. 

(C  6.)  By  marriage. 

So,  a  dignity  may  be  obtained  by  marriage :  as,  if  a  duke,  marquis,  earl, 
&c.  marries :  the  wife  shall  be  no6le  for  her  life.     Co.  L.  16.  b. 

And  if  a  woman  marries  a  dv^e,  who  dies,  and  afterwards  she  marries 
a  baron,  vet  she  continues  a  duchess.     Co.  L.  16.  b.     2  Inst.  50. 

If  a  duke,  earl,  &c.  who  bas  the  dignity  in  fee,  has  not  a  son,  but  several 
daughters ;  the  king  may  confer  the  dignity  on  him  who  marries  any  o£ 
the  (laughters,  as  he  pleases.     12  Co.  1 11«     Vide  Parcenors,  (A  2.) 
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But  if  a  woman,  noble  by  marriage^  afterwards  takes  a  husband  under 
the  degree  of  nobilitj;  she  shall  lose  her  nobility.  Co.  L.  16,  b«  2lnst» 
50.    Dy.  79.  b.     Ow.  81. 

Otherwise,  if  a  woman,  noble  by  descent,  takes  a  husband  not  n«ble« 
Co.  L.  16.  b.     2  Inst.  50.     Per  Brook,  Ow.  82. 

Or,  if  a  queen  dowager  takes  a  husband,  noble  or  not  noble  ;  for  she  by 
her  subsequent  marriage  shall  not  lose  her  dignity.     2  Inst.  50. 

Yet  if  a  woman,  noble  by  descent,  marries  to  an  inferior  degree  of  no- 
bility, as  if  the  daughter  of  a  duke  marries  a  baron,  she  shall  hare  pre- 
cedence only  as  a  baroness.     Ow.  82. 

[(C  7.)  By  a  lieutenant  of  a  county.] 

[The  lord  lieutenant  of  a  county  cannot  confer  honours,  therefore  his 
commission  styling  the  party  esquire,  does  not  make  him  such.  1  Taunt« 
510.] 

(D)  HOW  TRIED. 

If  there  be  a  dispute,  whether  a  man  be  a  peer  of  the  realm  generally, 
it  shall  be  tried  by  the  record  of  parliament.  Co.  L,  16.  b.  7  Co.  15. 
Calvin.    9  Co.  31.  a.  49.  a.     19  Ass.  pi.  24. 

But  where  he  claims  by  descent,  though  he  ought  to  produce  the  patent 
of  creation,  it  shall  be  tried  by  the  country.     Skin.  520. 

If  any  one  becomes  heir  to  a  barony  in  fee,  and  be  not  summoned  to  par- 
liament, he  may  sue  to  the  king  by  a  petition  of  right.     R.  Skin.  432* 

(E)  HOW  FORFEITED. 

If  a  nobleman  be  attainted  for  treason  or  felony,  he  forfeits  his  dignity, 
and  he  and  his  posterity  become  ignoble.     Co.    L.  41.  a.  391.  b.  Ow.  82. 

But  a  dignity  or  nobility  cannot  be  extinguished,  except  by  act  of  par- 
liament (if  it  be  not  forfeited).     Skin.  437. 

It  cannot  be  aliened,  or  transferred  to  another.  Jon.  123.  Ca.  Pari, 
4.  R.  that  a  grant  of  it  without  the'  king's  licence  was  void*  4  Inst. 
126,  7. 

It  cannot  be  surrendered  by  deed  or  fine,  to  the  king.  R.  Ca.  Pari. 
1.11. 

It  cannot  be  taken  away  by  the  order  of  the  lords  in  parliament.     R. 

Sal.  511. 
L*]lt  shall  not  be  extinguished  by  the  acceptance  of  another  dignity  or 

title.    Skin.  437. 
So,  it  shall  not  be  lost  by  non-claim  :  for  the  statutes  of  limitations  do  not 

extend  to  it.     R.  Skin.  437. 

(F)  THE  PRIVILEGE  OF  PEERS. 
(F  1.)  To  be  tried  by  peers. 

All  the  barons  of  parliament  shall  be  tried  for  treason,  felony,  misprision, 
or  as  accessory,  at  the  suit  of  the  king  by  their  peers.     By  Mag.   Chart. 
9  H.  3.  29.  non  super  ewn  ibimuSy  ire.  nisi  per  legale  judicium  parium 
suorum.    2  Inst^  49.     9  Co.  30.  b.     Sta.   152,   153.     Vide  Parliament, 

(Ll6,&c.)  ,^       , 
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So,  all  of  the  nobility  who  are  peers  of  parliaroent. 
So,  by  the  common  law,  which  is  now  affirmed  by  tlie  st.  20  H.  6.  9.  all 
ducb'esses,  countesses,  and  baronesses,  who  are  noble  by  descent,  creation, 
or  marriage*     2  Inst.  50* 

And  marchionesses  and  viscountesses,  &c.  though  not  named  by  the  st* 
20  H.  6.  9*     2  Inst.  50. 

So,  the  queen  consort  or  dowager.     2  Inst.  50. 

And  a  peer  cannot  waive  his  trial  by  his  peers.  Kel.  56.  in  marg.  Mo. 
621.     1  Tr.  265.     2  Rush.  94.     Vide  post,  (F  2.) 

But  the  nobles  of  another  kingdom,  who  are  not  barons  of  our  parlia- 
ment, shall  not  be  tried  by  thejpeers  of  parliament.  By  the  common  law, 
confirmed  by  parliament,  4  Ed.  3.  2  Inst.  50.  7  Co.  15,  16.  Calvin.  3 
Inst.  30.     [Vide  ScotJand.  (D  6.)] 

Nor^  a  woman,  noble  by  marriage,  who  has  lost  her  dignity  by  a  subse- 
quent marriage  under  the  djegree  of  nobility.  2  last.  50.  Vide  ante, 
(C  60.) 

Nor,  an  archbishop,  or  bishop ;  for  they  are  not  peers  inheritable  ;  Sold. 
J.  P.  if  he  be  not  accused  in  parliament;  4  Seld.  3  vol.  2.  p.  1541.  3 
Inst.  30.  for  they  make  proxies  after  plea,  and  withdraw  themselves.  3 
Inst.  31. 

So,  a  baron  of  parliament  shall  not  be  tried  by  his  peers  in  an  appeal, 
which  is  the  suit  oi  the  party.  2  Inst.  49.  9  Co.  30.  b.  Sta.  P.  C.  153. 
a.     10  Ed.  4.  6.  b.     3  Inst.  30. 

Nor,  in  pramunire^  or  other  case,  except  treason,  felony,  or  misprision. 
1  Bui.  1 98.     3  Inst.  30. 

So  he  may  be  indicted  for  treason,  felony,  or  misprision  by  jury.  2 
Inst.  49. 

And  upon  such  indictment  in  B.  R.  he  may  plead  his  pardon  there.  2 
Inst.  49.     R.  1  Rol.  297. 

And,  if  he  does  not  appear,  process  issues  there,  and  he  may  be  outlawed 
upon  \i^  per  judicium  coronalorum.     2  Inst.  49. 

So,  the  indictment  shall  be  before  B.  R.  or  commissioners  appointed, 
by  a  jury  of  the  county  where  the  offence  was  committed.     3  Inst.  28. 

[Or,  before  justices  of  oyer  and  terminer.  Vide  Duchess  of  Kingston's 
case,  Cowp.  283.] 

[And  on  certificate  of  an  indictment  being  found,  warrant  may  be  granted 
by  a  judge  of  B.  R.  to  arrest  him;  and  on  the  arrest,  B.  R.  may  grant  a 
habeas  corpus^  on  the  return  of  which  they  may  let  him  to  bail  on  ['jrecojg- 
nizance  to  appear  as  well  in  B.  R.  as  before  the  king  in  parliament.  Vide 
the  Form  of  the  Recognizance,  Cowp.  284.] 

But  he  cannot  confess  the  indictment,  or  plead  not  guilty  in  B.  R.  1 
Inst.  49. 

And  before  plea  the  king  shall  make  an  high  steward,  who  may  arraign 
him,  ortranbmit  the  indictment  by  certiorari  to  parliament.     R.  Hut.  131. 
By  the  commission  to  the  high  steward,   the  indictment  is  recited,  and 

!>ower  given  to  him  to  receive  the  indictment,  and  to  proceed  ^ecfindNm 
tgem  AngU(t;  and  a  command  to  the  peers  to  attend,   and  to  the  lieuten- 
ant of  the  tower  to  bring  the  prisoner,  and  a  certiorari  of  equal  date  witli  the 
commission,  or  later,  to  remove  the  indictment  before  him  indilaU.      3  Inst, 
28.     Vide  1  H.  4.  K 
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(F2.)  The  manner  of  trial. 

At  the  trial  of  a  peer,  the  king  constitutes  an  high  steward  fiac  vice.  S 
Inst.  28.     1  H.  4.  1.  a.     De  quo  vide  Officer,  (E  5.) 

The  high  steward  by  warrant  requires  which  Serjeant  at  arms  he  p1ea<tes 
to  summon  the  peers  named  in  the  warrant,  to  be  at  Westminster  on  such  a 
day,  to  try,  &c.     Mo.  621.     Sta.  152.     3  Inst.  28. 

So,  by  warrant  he  requires  the  lieutenant  of  the  tower  to  bring  his  prison- 
er.   Mo.  621.     1  H.  4.  1.  a.   3  Inst.  28. 

And  by  letter,  the  judges  are  required  to  be  present,  who  attend  in  scar- 
let, &c.     Keil.  54. 

And  a  writ  goes  out  of  chancery  to  the  lieutenant  of  the  tower,  to  bring 
Ae  prisoner  as  the  high  steward  shall  appoint.     3  Inst.  28. 

And  peers  in  commission  to  find  the  indictment,  may  be  upon  the  trial. 
R.  Keil.  58. 

A  precept  by  the  high  steward  to  the  Serjeant  to  summon  tot.  et  tales  pro* 
ceres,  ^c.  per  quos^  ^c.  names  none  particularly.     3  Inst.  28. 

But  they  ought  to  be  twelve  or  more.     3  Inst.  28.  SO. 

At  the  day  appointed  the  commission  is  read.  Mo.  621.  Sta.  152.  S 
Inst.  28. 

Then  the  peers  are  named  according  to  the  summons  returned.  Mo. 
621.     3lnst.  28,  29. 

The  prisoner  cannot  challenge   any  peer.     R.  1  Tr.  366.     3  Inst.  27. 

2  Rush.  94.     Vide  infra. 

The  peers,  who  appear,  take  their  places  according  to  their  dignity.  Mo. 
621.     3  Inst.  28,  29.     Sta..  152. 
And  afterwards  the  prisoner  is  brought  to  the  bar.     Mo.  621.     Sta.  152. 

3  Inst.  29. 

And  then  the  indictment  is  read.     Mo.  621.     3  Inst.  29.     Sta.  152. 

And  the  prisoner  arraigned.     3  Inst.  29.     Sta.  1 52. 

Afterwards  the  prisoner  ought  to  plead,  otherwise  he  stands  mute.  R.  1 
Tr.  366.     Vide  infra. 

If  he  pleads  not  guilty,  issue  is  joined  upon  it.     3  Inst.  29.     Vide  infra. 

And  there  needs  no  counsel  for  this  ;  but  if  he  pleads  matter  of  law,  coun- 
tel  shall  be  assigned  him.     3  Inst.  29.     2  Rush.  94.     1  Tr.  366. 

If  the  prisoner  does  not  appear,  the  same  process  shall  be  against  him  as 
upon  another  indictment,  till  he  be  outlawed.     3  Inst.  31. 

After  the  indictment  read,  the  peer  ought  to  plead ;  otherwise  judgment 
shall  be  against  him.     Keil.  57.     1  T.  R.  366. 

[*jlf  he  pleads  not  guilty,  he  puts  himself  upon  his  peers.  Mo.  621.  Star 
152.     3  Inst.  29.     Vide  supra. 

And  he  cannot  waive  the  trial  by  his  peers,  or  challenge  any  of  them. 
Mo.  621.  Keil.  56.  3  Inst.  30.  Vide  Pariiament,  (L  17.)  Vide  ante, 
(F  1.)    Vide  supra. 

And  he  need  not  have  time  allowed  for  pleading,  though  the  indictment  be 
lon^.     Keil.  56. 

If  he  does  not  plead,  hut  confesses  the  indictment,  judgment  shall  be  im- 
mediately against  him.     1  H.  4.  1  •  a. 

After  plea,  the  king's  Serjeants  and  attorney  immediately  give  evidence 
against  him ;  and  then  the  prisoner  shall  answer  t»  it.     Sta.  152.  3  Inst.  29. 

Then  the  constable  with  his  prisoner  retires,  while  the  peers  consult  of 
their  verdict.     Sta.  152.  b.     3  Inst.  29. 

The  judges  may  be  asked  their  opinions  in  any  point :  for  they  are  pre- 
sent for  the  assistance  of  the  court.     Keil.  54. 
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And  therefore,  if  the  high  steward  asks  a  question,  thejr  ought  to  answef, 
though  it  be  in  the  absence  of  the  prisoner.     Keil.  54. 

So,  they  may  deliver  their  opinion  upon  a  question  proposed  in  point  of 
law,  in  the  absence  of  the  prisoner.     Dub.  Keil.  54. 

But  they  ought  not  to  deliver  their  opinion,  before  the  trial  of  a  crimioa] 
case  triable  before  them.     3  Inst.  29. 

If  the  peers,  after  evidence,  being  in  consult,  desire  to  speak  with  any  of 
the  judges ;  with  assent  of  the  high  steward  he  may  go  to  them.     Keil.  54. 

But  the  judges  ought  not  to  deliver  any  opinion  in  point  of  law,  but  ia 
open  court,  Keii  54.,  in  the  presence  of  the  prisoner.     3  Inst.  29. 

And  they  ought  not  to  speak  with  the  king's  counsel  privately  upon  it.    $ 

Inst.  30.  . 

And  therefore,  if  the  peers,  in  consulting  of  their  verdict,  desire  to  speak 
with  a  judge,  and  then  ask  his  opinion  in  law,  he  ought  to  inform  them,  that 
he  cannot  deliver  a  private  opinion,  nor  without  conference  with  the  other 
judges.     R.  Keil.  54. 

If  the  peers  in  consulting,  &c.  desire  to  speak  with  the  high  steward  ;  he 
oannot  speak  with  them  but  in  [he  presence  of  the  prisoner.  R.  Keil.  57. 
3  Inst.  29. 

The  peers  may  eat  and  drink,  after  evidence  given,  before  verdict.  1  Tr. 
366.     2  Rush.  95. 

But  the  peers  ought  not  to  separate  or  adjourn  ai^er  eviderice,  before  their 
verdict.      1  Tr.  366.     3  Inst.  30.     2  Rush.  55. 

After  a  major  part  of  the  peers  in  consult  are  agreed  of  their  verdict,  they 
again  take  their  places,  and  the  high  steward  asks  of  the  lowest,  and  so  each 
Btriatim^  whether  theprisoner  be  guilty,  whoanswers  without  oath,  guilty, or, 
not  guilty,  upon  his  honour.  Sta.  152.  b.  10  Ed.  4.  6.  b.  1  H.  4.  1.  a.  3 
tust.  30. 

Then  the  high  steward  asks  for  the  prisoner,  and  declares  the  verdict  to 
Ipim,  and  gives  judgment  accordingly.  Sta.  152.  b.  for  the  verdict  is  given 
in  the  absenceof  the  prisoner.     3  Inst.  30. 

If  they  do  not  agree,  the  court  may  adjourn  to  the  next  day  ;  though  it 
is  not  usual.     Keil.  57.     3  Inst.  31. 

And  in  such  case  the  peers  need  not  continue  together,  as  other  juries  ; 
but  may  retire  to  their  houses.     R.  Keil.  57, 

|;*](F  3.)  As  to  oath,  arrest,  &c. 

So,  a  peer,  generally,  shall  not  be  upon  oath  in  trials  before  them,  or  wl>en 
be  answers  in  any  court,  as  a  defendant.     Jon.  154.     Vide  Serement,  (C.) 

So,  he  shall  not  be  put  upon  a  jury,  or  assise.  Jon.  153.  9  Co.  49.  a. 
Reg.  179.  b.     48  Ass.  6. 

And,  if  he  be,  he  shall  have  a  writ  for  his  discharge.  Reg.  179.  b.  R. 
48  Ed.  3.30.  b.     Dy.  314.  b. 

So,  an  attachment  does  not  go  against  a  peer  for  a  contempt  in  disobey- 
ing an  injunction,  ikt.     Seld.  3  vol.  2.  p.  1543. 

So,  a  peeress,  by  marriage  or  descent,  shall.not  be  arrested;  for  a  capias 
does  not  lie  against  her.     U.  6  Co.  52.  b. 

So,  a  peer  shall  not  be  arrested  in  debt  or.trespass ;  for  a  capias  does  not 
li^  'igainst  him.     9  Co.  49.  a.     6  Co.  52,  3.     Hob.  61. 

A.  \  if  arrested  by  a  process  which  names  him  a  peer,  a  svpersededs  AmVL 
go.  ^.  -.12.  [2  Ld.  Raym.  1247.  S.  C.l  4  Inst.  126.  F.  N.  B.  247. 
C.     [I  V  rut.  -08,     B.  R.  M.  43  Geo.  3.     3  East,  127.] 

So,  if  he  has  :=at.n  parliament  asa  jjcer.  Sal.  512.  [2  Ld.  Raym.  1 247.  S,  C.l 
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[The  attorney  was  committed  for  suing  out  the  process.     1  Vent.  398.] 

But  if  he  never  sat  as  a  peer,  nor  he  named  so,  he  ought  to  plead.  Sal. 
513.  for  there  shall  not  be  a  supersedeas  ;  but  pertiaps  he  may  have  a' writ 
to  the  justices,  mentioned  F.  N.  B.  247.  if  he  be  a  peer. 

So,  a  peer  shall  be  in  execution  upon  a  statute-staple,  statute-merchant, 
or  recognizance.     R^  2  Leo.  1 73,  4. 

So,  execution  shall  be  against  his  body  upon  a  judgment.     Dub.  2  Leo. 

173. 

So,  a  capias  lies  against  a  peer  in  an  homint  replegiando.     Hoh.  61. 

So,  a  peer  shall  find  bail  upon  a  habeas  corpus  to  remove  a  cause.  R.  2 
Leo.  173. 

So,  a  capias  lies  against  a  peer  for  an  offence  to  the  king  immediate ;  a^, 
for  felony.     Seld.  3  vol.  2.  p.  1546. 

So,  for  a  rescous  made,  &c.     Seld..  3  vol.  2.  p.  1546. 

So,  a  capias  lies  against  an  earl,  baron,  &c.  in  Ireland. 

And  against  a  bishop  of  Ireland  ;  though  he  is  a  bishop  of  the  universal 
qburcb*     Pah  345. 

[It  is  irregular  to  sue  a  peer  by  bill  of  Middlesex,  such  bill  containing  a 
capias,  which  does  not  lie  against  a  peer ;  and  if  he  be  so  s*jed  jointly  with 
others,  the  proceedings  as  to  him  will  be  set  aside  on  motion,  without  leav- 
ing him  to  plead  his  privilege  in  abatement.  Semble,  if  the  process  de- 
scribes him  as  a  peer,  the  affidavit  on  which  the  motion  is  founded  need  not 
itate  that  he  is  one.     3  M.  &  S.  88.^ 

[Peers  may  be  sued  in  B.  R.  by  original  bill.     Cowp.  844.] 
A  peer  cannot  be  attached  for  non-performance  of  an  award,  though  with 
his  consent.     7T.  R.  171.] 

[A  latitat  will  be  set  aside  where  the  defendant  is  styled  '  a  baron,'  in  the 
precipe  filed  on  issuing  the  writ.     3  East,  127.] 

[If  an  Irish  peer  be  sued  by  bill,  the  court  will  not  set  aside  the  proceed- 
ings on  motion,  but  leave  him  to  plead  his  privilege  in  abatement.  1  Moore, 
410J 

5 Even  admitting  that  a  peer  of  parliament  cannot  be  sued  in  the  K.  B. 
by  bill ;  he  waives  the  objection  by  pleading  in  chief.  2  H.  B.  267.  299. 
2  Aost.  356.     3  B.  &  P.  7.] 

[Occasional  waiver  by  the  defendant,  of  the  privilege  of  peerage,  does 
not  waive  it  in  an  action  at  the  suit  of  another  plaintiff*.     4  Taunt.  668.] 

[The  privilege  of  franking  is  not  extended  to  Roman  Catholic  peers.  2 
B.  &  P.  139.] 

DIOCESE. 

Vide  Parish,  (A). — Prohibition,  (F  9.) 

DISABILITY. 

Vide  Abatement,  (E  1,  &c.) — Ability. — Alien,  (C  4.) — ^Capacity. — 
Chancery,  (I  1.) — Condition,  (M  2,  &c.) — Popery,  (B  7,  &c.) 

DISCEIT. 

Vide  Deceipt. 

Writ  op  Deceit.     Vide  Ancient  Demesne,  (E  2.) 
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DISCENT. 

(A)  WHEN  A  MAN  TAKES  BY  DESCENT,  p.  413. 

(B)  WHEN  BY  PURCHASE,  p.  415- 

(C)  TO  WHOM  A  DESCENT  SHALL  BE. 

(C  1.)  To  the  next  in  blood,  p.  416. 

(C  2.)  Though  he  be  posthumous,  p.  416. 

(C  3.)  To  the  most  worthy,  p.  417. 

(C  4.)  To  the  whole  blood,  p.  418. 

(C  5.)  An  heir  ought  to  be  of  the  blood  of  the  first  pur- 
chase, p.  418. 

(G  6.)  When  he  takes  as  heir  of  the  part  of  the  mother, 
p.  418. 

(C  7.)  When  not.  p.  420. 

(C  8.)  Must  be  heir  to  him  who  was  last  seised,  p.  421. 

(C  9.)  What  shall  be  a  possession,  p.  421. 


(C  10. 
(Oil. 
(C  12. 
(C  13. 
(C  14. 


What  not.  p.  422. 

Who  cannot  be  an  heir. — A  monster,  p.  422. 

A  bastard,  alien,  &c.  p.  422. 

A  person  attainted,  p.  422. 

A  father  to  a  son.  p.  423. 


[*](D)  A  DESCENT  WHICH  TAKES  AWAY  ENTRY. 

(D  1.)  What  shall  be.  p.  424. 

(D  2.)  What  not. — If  he  does  not  die  seised  of  the  in- 
heritance, and  freehold  also.  p.  424. 
(D  3.)  If  he  dies  seised  of  things  in  grant,  p.  424. 
(D  4.)  If  there  be  not  a  dying  seised,  p.  425. 
(D  5.)  If  no  descent,  or  the  descent  avoided,  p.  425. 
(D  6.)  If  the  descent  be  in  time  of  war.  p  425. 

(D  7.)  Or  at  the  time  of  the  descent  he  who  had  the 
right  was  an  infant,  p.  425. 

(D  8.)  Feme  covert,  p.  426. 

(D  9.)  Non-sane,  &c.  p.  426. 

(D  10.)  Descent  does  not  take  away  a  title  of  entry,  p* 
426. 

(A)  WHEN  A  MAN  TAKES  BY  DESCENT. 

Every  estate  of  inheritance  which  a  man  has,  be  takes  by  descent  or  pur^ 
chase.     Co.  L.  1 3.  b. 
[*413] 
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Id  all  cases  where  a  man  derives  the  estate  from  his  ancestor,  he  takes  hy 
descent :  as,  if  tenant  in  fee-simple,  or  tail,  dies,  his  heir  takes  by  descent. 
Co.  L«  13.  b* 

[A  charge  oathe  estate  does  not  alter  the  manner  of  the  heir's  taking  the 
land ;  but  if  the  tenure  or  quality  of  the  estate  be  altered,  the  heir  is  a  pur- 
chaser.     1  Bl.  Rep.  22.] 

[Where  a  man  devises  lands  to  his  right  heirs  absolutely,  the  heir  may 
take  by  descent,  as  being  the  better  title  ;  but  where  the  lands  so  devised 
are  subject  to  a  charge,  he  must  take  under  the  will,  that  he  may  not  defeat 
the  will.     Per  Ld.  Mansfield,  C.  J.     B.  R.  E.  16  G.  3.     Cowp.  422.] 

So,  where  the  ancestor  has  an  estate  for  life,  and  afterwards  a  limitatioB 
is  to  his  right  heirs,  the  heir  takes  by  descent :  as,  if  a  feoffment  be  to  the 
use  of  A.  tor  life,  remainder  to  B.  in  tail,  remainder  to  the  right  heirs  of  A. ; 
the  heir  of  A.  takes  by  descent.  Co.  L.  22.  b.  319.  b.  R.  2  Co.  91.  b. 
Mo.  234.  719.     Pol.  56.     1  Rol.  627.  1.  20.  25.     2  Rol.  417.  1.  1^0. 

So,  if  it  be  to  A.  and  B.  for  life,  remainder  to  the  right  heirs  of  him  who 
dies  first,  and  A.  dies  ;  his  heir  takes  by  descent,  though  the  remainder 
could  not  vest  before  the  death  of  A.     Co.  L.  378.  b.     D.  cont.  Lit.  258. 

So,  if  it  be  to  the  use  of  A.  for  years,  if  he  so  long  lives,  and  afterwards  to 
B.  for  life,  and  afterwards  to  the  right  heirs  of  A.  Cont.  Mo.  719.  Poph. 
3.  3  And.  138.  R.  ace.  3  Lev.  406.  Dub.  4  Mod.  384.  But  the  court 
inclined  cont. ;  and  in  the  case  3  Lev.  406.  the  limitation  was  to  A.  and  his 
heirs.  Cont.  Co.  L.  319.  b.  Semb.  ace.  where  it  was  limited  to  the  trus- 
tees for  the  life  of  A.     Eq.  R.  21 . 

So,  though  the  estate  for  life  in  the  ancestor  be  created  by  act  in  law :  as^ 
if  a  feoffment  be  to  the  use  of  another  for  life,  remainder  to  A.  in  tail,  re- 
mainder to  the  right  heirs  of  B.  the  feoffor  ;  because  B.  cannot  have  an  heir 
during  his  life ;  and  by  the  st.  27  H.  8.  the  possession  is  executed  [*]to  the 
use,  the  law  creates  an  use  to  B.  for  his  life,  till  the  future  use  comes  in 
me ;  and  therefore  the  heir  takes  by  descent.     Co.  L.  22.  b.     Mo.  284. 

Or,  if  a  man  covenants  to  stand  seised  to  the  use  of  A.  in  tail,  and  after- 
wards to  the  heirs  male  of  himself;  the  law  creates  an  use  in  the  covenantor 
for  his  life,  and  his  heir  male  takes  by  descent.  R.  2  Mod.  211.4  Mod.  382. 

Or,  to  the  use  of  his  heirs  male  by  a  second  wife ;  he  has  immediately  an 
estate-taiU  and  the  son  by  the  second  wife  shall  take  by  descent.  R.  2  Lev. 
79.     1  Mod.  121.  159. 

So,  if  a  man  upon  a  conveyance  limits  a  void  remainder,  by  which  the 
reversion  results  to  himself,  his  heir  takes  by  descent :  as,  if  a  man  demises 
for  life,  remainder  to  his  right  heirs,  the  remainder  is  void  ;  for  he  cannot 
make  his  heir  a  purchaser,  where  he  does  not  part  with  the  whole  estate 
out  of  himself.     Co.  L.  22.  b. 

So,  if  a  fine  sur  grant  ir  rendre  be  to  a  husband  and  wife,  end  the  right 
heirs  of  the  husband  (where  the  husband  was  sole  seised  before),  who  render 
to  A.  for  the  life  of  the  husband,  remainder  to  B.  for  life,  remainder  to  the 
right  heirs  of  the  husband ;  the  remainder  to  the  right  heirs  is  void  :  for  he 
cannot  make  his  right  heir  a  purchaser,  where  he  does  not  part  with  the 
whole  estate  out  of  himself ;  and  therefore  the  reversion  was  in  the  husband. 
2  Rol.  41 4..  1.  45. 

So,  if  by  bari^ain  and  sale  land  be  conveyed  to  A.  and  his  heirs,  and  A. 
dies  before  inrolment,  the  heir  takes  by  descent.  Vide  Bargain  and  Sale, 
(B.  9.) 

So,  if  a  man  covenants  to  stand  seised  to  the  use  of  B.  and  his  heirs,  upon 
%   coatiogency,  and  B.  dies  before,  aud  then  the   contingency   happens ; 
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the  use'rises'to  the/  heir,  who  shall  take  qiuxsi  by  descent.  3  RoK  794. 1. 
45.     R.  Rol.  59.  66. 

If  A.  covenants  to  stand  seised  to  the  use  of  B.  in  tail,  and  for  default  of 
issue,  to  his  own  heirs  male  ;  his  younger  son,  after  the  death  of  the  elder 
leaving  a  daughter  only,  takes  by  descent.     R.  2  Mod.  31 1. 

[So,  if  a  man  grant  to  A.  B.,  remainder  to  his  own  heirs  male  ;  his  hein 
male  take  by  descent.  But  if  such  a  limitation  be  made  by  will,  or  by  a  third 
person  by  deed,  the  heir  male  takes  by  purchase.  3  Bl.  Rep.  687.  5  Burr. 
2615.] 

If  A.  limits  an  estate  to  his  wife  for  life,  and  afterwards  by  a  subsequent 
deed  limits  it  to  the  heirs  of  the  body  of  his  wife ;  she  takes  an  estate-tail : 
for  these  estates  are  consolidated,  and  the  heir  of  the  wife  does  not  take  by 
purchase.     Dub.  2  Ver.  489. 

So,  if  a  devise  be  to  an  heir  of  the  same  estate  which  he  would  have  by 
descent  he  shall  take  by  descent.     Vide  Devise,  (K). 

So,  if  a  devise  be  to  A.  for  life  remainder  to  the  heir  of  the  devisor  in  fee ; 
the  heir  takes  by  descent,  though  it  be  a  remainder :  for  it  makes  no  altera^* 
tion  in  the  nature  of  his  estate.     R.  1  Rol.  626, 1.  35. 

So,  if  a  devise  be  to  A.  till  his  heir  attains  the  age  of  24,  and  then  to  him  in 
fee,  and  that  his  wife  shall  have  a  third  part  for  her  life  ;  and  if  be  dies  before 
34,  to  his  wife  for  Ufe  ;  and  if  his  heir  has  no  issue,  to  his  daughter  in  tail. 
1   Rol.  626. 1.  45. 

So,  if  a  copyhold  be  surrendered  t6  the  use  of  his  will,  and  then  he  devis- 
es to  A.  for  life,  and  afterwards  to  the  heir  of  his  body  for  ever;  the  heir  of 
A.  takes  a  fee  by  descent.     R.  1  Rol.  627.  I.  5. 

[*]9o,  if  a  devise  be  to  A.,  his  younger  son  in  tail,  and  if  he  dies  without 
heir,  to  his  own  right  heirs ;  the  eldest  son  takes  by  descent.  R.  1  SaU 
233,  4. 

[One  alone  of  several  co-heirs  cannot  take  from  the  common  ancestor  by 
descent.     Ld.  R.  829.] 

[Therefore  if  he  devises  lands  to  one  of  them,  the  whole  shall  pass  by  the 
devise,  and  no  part  by  descent.     R.  Ld.  R.  829.] 

[If  a  man  devise  lands  to  his  heir,  unless  the  devise  alters  the  tenure  or 
quality  of  the  estate,  it  shall  pass  by  descent  not  by  the  devise.  R.  4  Ford, 
264.] 

[1  he  charge  of  an  estate  with  the  payment  of  debts  and  legacies  does  not 
alter  its  tenure  or  its  quality.     4  F.  264.] 

[Therefore  if  a  man  devises  an  estate  so  charged  to  his  heir  at  law,  he 
shall  take  it  by  descent.     4  Ford,  264.] 

(B)  WHEN  BY  PURCHASE. 

But  a  man  takes  by  purchase  where  the  estate  first  vests  in  him ;  and  he 
does  not  derive  it  from  his  ancestor.     (Vide  Co.  L.  3.  b.     1  Co.  95.  Shelly). 

As.  if  land  be  limited  to  A.  for  life,  remainder  to  the  right  heirs  of  B., 
his  right  heir  takes  the  remainder  by  purchase.  1  Rol*  627.  1.  15.  R.  3 
Leo.  14. 

So,  if  a  feoffment  he  to  B.,  to  the  use  of  A.  in  tail,  and  afterwards  to  the 
right  heirs  of  B.  For  it  was  a  remainder,  and  not  a  reversion,  though  B. 
was  the  feotFee.     Semb.  Co.  L.  22.  b. 

So,  if  a  devise  be  to  .A.  for  life,  and  after  his  death  to  his  next  heir  male 
and  the  heirs  male  of  his  body  ;  bis  too  takes  the  remainder  by  purcbase« 
R.  1  Co.  66.  b. 
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So,  where  a  man  takes  by  executory  devise,  he  takes  by  purchase.  Vide 
Devise,  (N  16,  17.) 

So,  a  devise  Xo  A.  for  the  life  of  B.,  and  then  to  the  heirs  male  of  B. 
then  living;  the  son  of  B.  then  living,  being  godson  to  the  testator,  shall 
take,  for  it  is  designatio  persona.     R.  per  3  J.  in  B.  R.  which  was  re- 
vewed  in  the  exchequer  chamber,  and  afterwards  afSrmed  in  parliament 
Ray.  330.  2  Jon.  99.     1  Vent.  334. 

So,  if  a  copyhold  be  surrendered  to  A.  and  his  heirs,  and  A.  dies  before 
admittance,  by  which  his  heir  is  admitted  ;  he  takes  by  purchase,  for  there 
was  nothing  in  A.,  who  was  never  admitted.     R.  l  Rol.  627. 1.  30. 

So,  if  an  estate  be  limited  to  B.  per  auter  x?w,  remainder  to  A.  for  life 
remainder  to  the  right  heirs  of  B. ;  if  he  dies  before  A.,  the  remainder  it 
not  vested  in  B.  though  he  has  a  freehold  :  for  if  he  dies  before  A.  it  shall 
nerer  take  effect.     Lit.  268. 

So,  if  it  be  limited  to  A.  and  B.  for  their  joint  lives,  and  afterwards  to  C. 
for  life,  remainder  to  the  right  heirs  of  B.     2  Rol.  418. 1.  10. 

[The  words,  "  heirs,  heirs  male,  or  heirs  of  the  body,"  are  not  always 
words  of  limitation  ;  they  may  be  construed  words  of  purchase,  either  ia 
will  or  deed.     M.  1  G.  3.     2  B.  M.  1100.     Vide  Devise,  (N  24.) 

[A  devise  to  the  heir  of  A.  may  be  good  as  designatio  persona.  2  Blk. 
1010.] 

[The  heir  may  take  as  special  occupant  under  the  term  "heirs.'^  4  T. 
R.  229.] 

[♦](C)  TO  WHOM  A  DESCENT  SHALL  BE. 
(C  L)  To  the  next  in  blood. 

If  a  man  dies  seised  in  fee,  the  descent  shall  be  to  his  eldest  son. 

If  he  has  no  son,  to  all  his  daughters  in  coparcenary. 

If  he  has  no  issue,  to  his  eldest  brother.     Lit.  s.  5.  ' 

If  he  has  no  brother,  to  all  his  sisters. 

If  he  has  no  issue,  nor  brother,  nor  sister ;  to  his  next  collateral  cousin 
•f  the  whole  blood.     Lit.  s.  2. 

Bat  land  shall  not  descend  to  the  next  in  blood,  if  there  be  any  nearer 
jure  representalionis  :  as,  if  B.  has  issue  C.  and  D.,  and  C.  dies  in  the  life 
of  bis  uncle,  and  then  the  uncle  dies  :  his  estate  shall  descend  to  the  son  of 
C,  and  not  to  D.  though  he  is  nearest  in  blood.     Co.  L.  10.  b.  3  Co.  41.  a. 

So,  all  the  posterity  of  C.  shall  inherit  before  D.  or  his  issue*  Co.  L. 
10.  b. 

So,  by  the  Jewish  law.     Seld.  de  Succ. 

Sq,  land  shall  not  descend  to  the  father,  or  other  lineal  ancestor,  though 
he  be  nearest  in  blood  ;  but  shall  descend  to  the  uncle,  or  other  collateral 
cousin..     Lit.  s.  3. 

And  this  is  a  maxim  peculiar  to  the  common  law.  Lib.  Rub.  cited  Co. 
L.  11.  a.  cont.     Ace.  1  Vent.  414,  415. 

Yet  if  land  descends  from  a  son  to  his  uncle,  after  the  death  of  the  uncle 
without  issue,  it  may  descend  from  him  to  the  father.     Lit.  s.  3. 

So,  likewise  if  an  estate  be  granted  to  a  son  for  life,  remainder  to  the  next 
•f  his  blood  ;  the  remainder  shall  be  to  the  father,  and  not  to  tb«  uncle. 
Co.  L.  10.  b. 

So,  if  an  estate  be  limited  to  A.  for  life,  remainder  to  his  next  of  blood 
in  fee ;  A.  has  no  issue,  his  brother  has  issue  B.  and  C.  and  dies ;  and  B. 
also  has  issue,  and  dies,  and  then  the  death  of  A.  happens  ;  the  remainder 
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vests  in  C,  for  he  is  tlie  nearest  of  blood  to  A.  though  the  issue  of  B,  shall 
be  his  heir.     Co.  L*  10.  b* 

[One  seised  in  fee  of  lands  charged  with  50/.  ptr  annum  to  his  mother 
she  consents,  on  his  marriage,  to  release  the  whole  of  the  lands,  and  take 
a  rent-charge  on  part.  Thej  join  in  a  fine  for  that  purpose,  and  declare 
trusts  to  settler  for  life  to  sons  in  tail  male,  remainder  to  A.  and  6.,  bro- 
thers, severally,  in  tail  male,  remainder  to  dau^^hters  of  the  marriage,  and 
remainder  to  settler  in  fee ;  there  was  no  issue  ;  afterwards  a  mortgage  and 
fine  sur  concessit.  The  mortgagee  purchased  in  fee,  and  took  a  fine  sur 
conusance^  &c«  Mortgagee  died  ;  and  held,  that  the  son  of  A.,  his  brother, 
ibould  take*] 

(C  2.)  Though  he  be  posthumous. 

So,  if  a  man  dies  seised  of  land  (his  wife  being  privement  enseint)^  and 
his  land  descends  to  his  daughter,  brother,  uncle,  &c.  and  afterwards  a  son  is 
born,  or  other  nearer  heir ;  the  after-born  issue  shall  enter  upon  the  daugh- 
ter, brother,  uncle,  or  other  remoter  heir.     Co.  L.  1 1  •  b. 

So,  if  land  descends  to  a  daughter,  and  another  daughter  is  afterwards 
born,  she  shall  be  parcener  with  her  sister.     Co.  L.  1 1.  b. 

So,  if  A.  has  issue  B.  and  C,  and  B.  dies,  his  wife /^nvemen/  enstint  with 
a. son,  then  A.  suffers  a  recovery  J;o  him  and  the  heirs  of  his  body,  and  dies 
before  execution,  and  C.  enters  4  the  son  of  B.  born  afterwards  [*]shali  enter 
upon  him  :  for  C.  takes  by  descent,  and  the  execution  relates  to  the  re- 
covery, which  was  in  the  Hfe  of  A.     R.  1  Co.  98.  106.  Shelly. 

So,  if  husband  and  wife  seised  in  tail  general,  have  issue  a  daughter  ; 
then  the  husband  dies,  his  wife  privement  enseint,  and  the  wife  aliens,  upon 
trhich  the  daughter  enters  by  st.  1 1  H.  7.  20.  A  son  afterwards  bom  shall 
enter  upon  her  :  for,  by  the  statute,  the  daughter  was  in  quasi  by  descent* 
3  Co.  61.  b. 

So,  if  a  condition  be  broken  in  the  life  of  the  feoffor,  who  dies  before 
entry  ;  and  afterwards  his  daughter,  as  heir,  enters  ;  a  son  born  afterwards 
shall  enter  upon  her.     1  Co.  99.  a. 

So,  if  a  man,  entitled  to  enter  upon  consent  given  to  a  ravisher,  dies  be- 
fore entry.     1  Co.  99.  a. 

Or,  to  enter  by  force  of  a  remainder.     1  Co.  99.  a. 

But  if  an  estate  vests  in  a  daughter,  brother,  &:c.  by  purchase,  and  not  by 
descent;  a  nearer  heir,  born  afterwards,  shall  not  devest  it  :  as,  if  a  remain- 
der be  limited^to  the  right  heirs  of  B.,  who  dies,  his  wife  privement  ensetnl, 
and  then  the  remainder  happens.  9  H.  7.25.  a.  1  Co.  95.  a.  R.  1  Sal. 
227.  2  Ver.  579.  Skin.  430.  R.  cont.  in  Pari.  4  Mod.  282.  3  Lev. 
408. 

So,  if  it  vests  upon  a  contingency.     Cro.  Car.  412. 

So,  if  a  brother,  &c.  by  his  entry  be  remitted.     R.  3  Leo.  2. 

Or,  upon  a  forfeiture  for  a  condition  broken,  consent  to  a  ravisher,  &c. 
5  Ed.  4.  6.  a.      1   Co.  95.  a. 

So,  if  a  daughter,  &c,  pays  money,  or  performs  a  condition,  whereby  the 
estate  is  preserved.     R.  1    Co.  95.  a.  99.  a.     R.  Cro.  Car.  87. 

And  now  by  the  St.  10  &  11  W.  3.  16.  a  son  or  daughter  born  after  the 
death  of  the  parent  shall  take  in  the  same  manner  as  if  born  in  his  lifetime, 
though  no  estate  be  limited  to  preserve  contingent  remainders,  &g. 

(C  3.)  To  the  most  worthy. 

So,  it  is  a  rule,  that  a  descent  shall  be  to  the  most  worthy  in  blood :  and 
[*417] 
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therefore,  if  a  man  seised  of  land  has  issue  several  sons  and  daughters ; 
the  male  issue  shall  be  preferred,  for  the  male  is  the  most  worthy.  Vide 
Co.  L.  14. 

If  there  are  several  sons  ;  the  descent,  by  the  common  law,  shall  be  to 
the  eldest. 

If  there  be  not  any  issue,  but  a  man  has  several  brothers  :  the  descent 
shall  be  to  the  eldest  brother.     Lit.  s.  5. 

So,  if  a  man  purchases  land,  and  dies  ;  all  of  the  blood  of  the  part  of  his 
father  shall  inherit  before  those  of  the  blood  of  the  part  of  his  mother  :  for 
the  blood  of  his  father  is  the  most  worthy.     Lit.  s.  4. 

And  the  father  has  also  two  bloods  in  him  ;  the  blood  of  his  father,  and 
of  his  mother.     Co.  L.   12.  a. 

And  all  of  the  blood  of  the  father  of  the  part  of  his  father,  shall  inherit 
first ;  and  then  those  of  the  blood  of  the  father  of  the  part  of  his  mother. 

Co.  L.    1 2.  b. 

So,  if  the  same  person  has  title  by  two  bloods,  and  he  cannot  take  by  the 
most  worthy,  he  shall  not  take  by  the  other,  but  the  land  shall  escheat  : 
as,  if  A.  attainted  has  issue  P.  andC,  and  the  eldest  purchases,  and  dies  ; 
if  C.  should  take  by  mediate  and  not  by  immediate  descent,  though  he  has 
the  blood  of  A.  and  his  wi/e,  if  he  cannot  take  as  heir  to  [*]A.,  he  cannot 
as  heir  to  the  wife  ;  though  both  bloods,  viz.  of  the  father  and  mother, 
Tfere  inheritable  to  B,     1  Vent.  426. 

(C  4.)  To  the  whole  blood. 

So  a  descent  shall  he  to '  the  heir  of  the  whole  blood  ;  an^  therefore,^  if 
a  man  has  issue  by  divers  ventres,  and  the  eldest  purcha^  iaods,  and  dies 
without  issu^  ;  hi?  half  brother  shall  not  inherit  to  hi--*     Lit.  s.  6. 

So,  nonr  shall  inherit  an  estate  in  fee-simpl^'  "  ^^  '^as  not  in  bim  the 
blood  of ^*ie  father  and  mother.     Co.  L.  14 /*• 

And  therefore,  if  the  eldest  brother  ^^^(^ti^ses  and  dies  without  issue, 
the  cfescent  shall  be  to  his  sister,  n-^'?,  or  other  next  cousin  of  the  whole 
bloo<l,  and  not  to  the  half  bro^*--^-  ^  Lit.  s.  6.  7.      i  Vent.  424.    Dy.  342.  a. 

If  i  man  pleads,  that  h;  'i>'';  ^^ *^1  P^''^*''*  """"^^^^  ^^  ^"S*^^  *^  ^^^"^ 
tb    he  is  heir  of  the  •^'^ole  blood.     1  Ver.  442. 

But  if  the  eM-^*^  brother  purchases,  and  dies  without  issue,  and  his  uncle, 
Jic.  enters  as  heir,  and  dies  ;  the  half  brother  may  inherit  to  him  ;  for  h^ 
is  of  his  whol<5  Wood.     Lit.  8.8.  ^^    ^^       ... 

[If  lao*^  descend  to  two  daughters  of  the  father  by  the  first  ventre,  *nd 
after  Ms  death  an  infant  son  be  born  of  a  second  ventre,  the  mother  at  that 
time  residing  in  part  of  the  premises,  and  receiving  rent  for  the  other  parts, 
both  before  and  after  the  birth  of  her  son,  though  the  son  die  within  a  short 
time  (as  five  weeks  and  three  days),  this  is  a  sutfic^eat  actual  seisin  in  the 
infant  son,  to  make  9l  possessio  fratris  ;  so  that  the  laada  shall  not  descend 
from  him  to  his  sisters  of  the  half  blood,  but  to  a  more  remote  beir  of  the 
whole  blood.     2  Bi.  Rep.  938.     3  Wils.  516.] 

(C  6.)  An  heir  ought  to  be  of  the  blood  of  the  fiirst  purchaser. 

None  can  be  heir  to  lands,  who  is  not  of  the  blood  of  the  first  purchaser. 

Co.  L.  1 2.  a.  r   i_  J  J-         •  L 

And  therefore,  if  a  man  inherits  lands  as  heir  to  his  father  and  dies  with- 
out issue,  it  shall  descend  to  his  heir  of  the  part  of  his  father ;  and  the  heir 
of  the  part  of  his  mother  shall  never  take,  for  he  is  not  of  the  blood  of  the 
^  f*418] 
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first  purchnser :  and  if  there  is  no  heir  of  the  part  of  hia  father,  the  land  ci- 
cheats.     Lit.  s.  4* 

So,  if  he  inherits  as  heir  lo  his  mother,  it  shall  descend  to  the  heir  of  (he 
part  of  the  mother :  and  if  there  be  not  any  such,  the  land  escheats.     Lit. 

t.  4. 

So,  if  A.  purchases  land  and  marries  B.,  his  issue,  and  all  of  the  blood  of 
A.J  may  inherit ;  but  none  of  the  blood  of  B.  shall  ever  inherit.     Co.  L 
13.  a. 

So,  if  B.  was  the  purchaser,  none  of  the  blood  of  A.  could  ever  inherit. 
V/O.  L*  1^.  a. 

(C  6.)  When  he  takes  as  heir  of  the  part  of  the  mother. 

If  a  man  has  land  as  heir  to  his  mother,  and  dies  without  alteration  of  his 
estate,  the  heir  of  the  part  of  his  mother  shall  always  take. 

So,  if  he  makes  a  feoffment  to  the  use  of  himself  and  his  heirs ;  such  use 
16  m  bim  as  the  ancient  use,  and  follows  the  nature  of  the  land  ;  and  there- 
fore,  the  heir  of  the  part  of  the  mother  shall  inherit.  Co.  L.  13.  a.  Dv. 
134.     2  Rol.  780.  1.  35.  ^ 

[*]Though  the  use  be  expressly  limited  to  him  and  his  heirs,  as  well  as 

S  1  L'i'"?'"'^'*''.i''™^^''P^'^^'^"^^  *^^-  Cont.  Dy.  134.  a.  Qu.  2 
RoL  780. J.  35.     R.  ace.  3  Lev.  406.     Sal.  591.     Eq.  Ca.  186. 

though  a  feoffment,  fine,  &c.  be  declared  to  the  use  of  A.  for  life,  and 
afterwards  to  the  uee  of  him  and  his  heirs:  for  the  fee  is  the  antient  use 
and  reversion.     3  Lev.  406. 

life^and^fter".'^.^^^  ^V^""?^  ^"^  afterwards  to  A.  for 

ine,  ana  auer^^rdg  to  him  and  his  heirs.     R.  3  Lev.  406 

nrS'le^Tsotot^''"''^^^  ?'i"^^'.  ^»?«"  to  his  wife  foHife,  (heu  to  the 
first,  second,  and  ome.  ^ons  in  tail,  and  afterwards  to  hire  and  hu  heirs  •  the 
rever«on  ,s  the  ant.ent  e.  ,«,  and  sl,all  descend  to  the  heir  of  *e  part  of 
h.s  mother.     R.  lu  C.  B.  Tr.  .  *„.     Sal.  691.     (Com.  160.)  ^^"^  °*^ 

Though  there  be  a  hne  and  recovt,v   K^   «,K;«k\i  • 

estate  Pf  the  cpnusees  ;  for  they  mak'e  ^l?,  ^J"^^,^  ^n^^n  *"«  V^  "" 
(Com.  160.)  °^^  conveyance.  R.  Sal.  -,91. 

So,  if  a  man  seised  as  heir  of  the  part  of  his  mtr*..,    _,ai,„  ^  fu-flv 
upon  condition,   and  afterwards  entei-s  for  the  coDdrfi\,.T,T»« .  ii!l  iir* 
of  the  part  of  bis  mother  shall  take.     Vide  Co.  L.  12.  b.   ^^°^^^ '  '"*  "*^'' 

So,  if  the  feoffor  dies,  and  hia  heir  enter ;  the  heir  of  the  cart  of  ih^ 
mother  shall  afterwards  have  the  land.     Co.  L.  1 2.  b.  ^ 

Ksucb  a  man  makes  a  lease  for  life  or  years,  or  a  gift  in  tail,  rx>nderine 
rent  s  the  reversion  descends  to  the  heir  of  the  part  of  tlie  mother  and  the 
rent,  as  incident  to  the  reversion.     Co.  L.  12.  b.  ' 

So,  if  before  the  st.  quia  emptores  terrarvm  he  had  made  a  feoffment  in 
lee  of  parcel  of  bis  manor,  rendering  rent.     Co.  L.  1 2.  b.     8  Co.  64.  a. 

bo,  If  he  devises  to  1.  for  years,  remainder  to  B.  in  fee.  who  was  heir  of 
the  part  of  thp  niother ;  he  shall  have  it  by  descent.     R.  3  Lev.  1 27. 

«i.ntorS™„r2  ^Y  '■^"r*  '''*'''  "8  heir  of  ,he  part  of  his  mother,  and  the 
grantor  grants  a  distress  for  rent,  by  which  it  becomes  a  reut-char'e  •  it 
shall  go  0  the  heir  of  the  part  of  the  mother.     Co.  L.  1 3.  a.  ^  ' 

s>o,  il  he  has  a  manor,  and  a  tenancy  escheats.     Co.  L.  13.  a 

Ju'nTr::::;^  cTJr'.sIi'^'^'^'  *''p"^"'  ''•^  "''''''^'^^''  ^"^ 

bis^widoTtili  r^  fr-'*"  ^?  ^\Vl^  '"  ^««'  »"'*  ''•«'  «°  «««ed'  Jeaving  B, 
r  41  sf '         ^*  ''"'■  ''•'''^  '■^^^^  ^''  ^^'^  »^  '^*-    B-  P'-evious  to  her 
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iccond  marriage,  by  lease  and  release  conveys  to  trustees  to  the  use  of 
herself  for  life,  to  trustees  for  a  term,  remainder  to  C.  for  life,  to  trustees 
to  preserve,  &c. ;  remainder  to  C,  in  tail,  in  default  of  issue,  to  such  per- 
son as  B.' by  deed  or  will,  notwithstanding  coverture,  shall  appoint;  lor 
want  of  appointment,  to  her  heirs  for  ever.  B.  by  will  duly  executed, 
during  coverture,  devises  all  her  real  and  personal  estate,  &:c.  subject  and 
charged  with  payment  of  debts  and  legacies,  to  C. ;  B,  dies,  leaving  C.  her 
only  child,  and  heir  at  law :  he  does  not  take  from  his  mother  by  purchase, 
bat  by  descent ;  and  consequently,  on  his  death,  it  descends  to  his  heir 
tx  parte  maierna.  R.  per  B.  R.  unanimously,  on  a  case  out  of  chancery ; 
and  decreed  accordingly.     M.  33  G-  2,  2  B.  M,  880.] 

[If  the  legal  interest  in  land  descend  in  fee  simple  ex  parte  matema^  and 
the  equitable  interest  in  fee  simple  ex  parte  paterna^  or  vice  versa^  the 
eaoitable  shall  merge  in  the  legal  estate,  and  both  follow  the  line  tlirough 
whicb  the  legal  estate  descended.     Dougl.  771.] 

Devise  of  real  and  personal  estate  to  testator^s  wife,  in  trust  for  the 
[^Jeducation  of  his  daughter  till  twenty-one,  and  in  case  she  dies  under 
twenty-one,  then  to  bis  wife.  The  mother  dies  first,  then  the  daughter 
dies  under  twenty-one.  The  heir  of  the  daughter  ex  parte  matema  shall 
succeed.     15  East,  174.     2  N.  R.  383.1 

[If  a  tenant  ex  parte  matema  make  a  ieofTment  to  the  use  of  his  maternal 
heirs,  and  the  feoffee  re-enfeoff  him  expressly  to  the  use  of  those  heirs,  yet 
the  re^enfeoflfment  shall  enure  to  the  paternal  heirs.     Doug.  773.] 

[If  a  copyholder  in  fee  ex  parte  matema^  surrenders  to  B.  in  fee,  who 
surrenders  to  A.  in  fee,  the  line  of  descent  is  broken,  as  in  the  common  case 
offeofTment  and  re-feofiment;  and  the  copyhold  will  descend  to  the  heirs 
ix  parte  patema.     7  T.  R.  103.] 

[The  right  heir  of  husband  and  wife  being  in  law  but  one  person,  is  the 
child  of  both,  and  not  the  heir  of  the  survivor,  or  the  heirs  of  each.  1  T. 
R.  630.] 

(C  7.)  When  not. 

Bat  if  a  man  takes  by  purchase,  the  heir  of  the  part  of  his  father  shall 
inherit,  and  not  the  heir  of  the  part  of  his  mother. 

And  therefore,  if  a  man  seised  as  heir  of  the  part  of  his  mother  makes  a 
feofiinent,  and  takes  back  an  estate  to  him  and  his  heirs  ;  the  heir  of  the 
part  of  bis  father  shall  take :  for  it  is  a  new  purchase.     Co.  L.  12.  b.    . 

If  he  makes  a  feofiinent,  rendering  rent  to  him  and  his  heirs  ;  the  rent 
goes  to  the  heir  of  the  part  of  his  father.     Co.  L.  1 2.  b. 

If  husband  and  wife  have  issue  B.,  and  land  is  given  to  A.  for  life,  re- 
mainder to  the  heirs  of  the  wife  ;  B.  takes  as  a  purchaser:  and  therefore 
the  land  shall  descend  to  the  heir  of  the  part  of  his  father.     Co.  L.  13.  a. 

If  husband  and  wife  levy  a  fine  of  the  land  of  the  wife  sur  grant  et  render 
to  tbem  in  tail,  remainder  to  the  heirs  of  the  husband  ;  the  heir  of  the  part 
of  the  husband  shall  take  :  for  it  is  as  a  feoiFment  and  re-feoiTment.  R.  I 
^-^1.  337.     Sho.  92.     Carth.  140. 

k^  man  seised  of  the  part  of  his  mother  levies  a  fine  sur  grant  et  render 
n      I'«*'^'  ^^  ^*^^'*  ^^  afterwards  seised  of  the  part  of  his  father.     Mod. 

L*^  ^*  hat  a  lease  to  her  and  her  heirs  for  three  lives,  and  devises  it  to 
'/  jt*^k  '^  infan\,and  directs  the  guardian  to  make  purchases  for  the 
iDfant  8  beneit^  the  guardian  on  the  death  of  a  life  takes  a  new  lease  for 
tpree  new  Hv^v.and  the  inf^it  dies  ;  the  new   lease  shall  not  go  to  the  old 
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uses,  to  the  heirs  ex  parte  materna^  but  to  the  heirs  of  the  infant  ex  parte  pa- 
ierna.     T.  1739,   1  Atkj^ns,  480,] 

[If  a  tenant  in  tail  of  lands  by  purchase  under  a  settlement  made  bj  an 
ancestor  ex  parte  materna^  with  the  reversion  in  ke  bj  descent  ex  parte  ma- 
terna^  suffer  a  common  recovery  to  the  use  of  himself  and  his  heirs,  the  landi 
will  descend  to  his  heirs  ex  parte  paterna.  H.  16  G,  2.  2  Str.  11  79,  1 
Wils,  2.  66.     Willes,  444.     B.  R.  H.  33  Geo.  3.      5  T.  R.  104.] 

[Lands  cannot  descend  to  the  heir  ex  parte  matema  if  the  person  from 
whom  they  descend  was  a  purchaser.     3  F.  126.] 

[Therefore,  where  a  man  took  an  estate  tail  by  purchase,  of  the  gift  of 
his  maternal  grandfather,  from  whom  he  also  had  the  reversion  in  fee,  and 
suffered  a  recovery  to  the  use  of  himself  in  fee,  it  was  held  the  estate  [*]couId 
not  descend  to  h\%  heir  ex  parte  matema^  because  he  had  it  by  purchase;  3 
F.  126.  P.C] 

(C  8.)  Must  be  heir  to  him  who  was  last  seised. 

A  man,  who  takes  by  descent,  ought  to  be  heir  to  him  who  was  last  seised 
of  the  actual  freehold  and  inheritance.     Co.  L.  1 1.  b.  16.  a. 

And  therefore,  if  a  roan  dies  without  issue,  and  his  uncle  as  his  heir  enters, 
and  dies ;  the  father  may  be  heir  to  the  uncle  his  brother,  who  was  last 
seised :  but,  if  the  uncle  was  not  seised,  the  father  cannot  be  heir.  Co.  L. 
n.  b. 

So,  if  A.  dies  having  a  son  and  a  daughter  by  one  ventre.,  and  a  bod  by  an- 
other, and  the  son  by  the  first  ventre  becomes  actually  seised,  and  dies  ;  his 
sister  shall  be  heir  to  him :  but  if  he  be  not  seised,  the  son  by  the  second 
ventre  shall  be  heir  to  his  father.     Co.  L.  15.     R.  Jon.  361. 

And  in  the  last  case,  the  descent  is  immediate  from  the  father  to  the  son 
by  the  second  ventre.     R.  Jon.  361. 

[If  lands  are  settled  to  the  use  of  A.  and  B.  and  the  survivor  for  life,  then 
to  the  heirs  of  the  body  of  B.  by  A.,  and  for  want  of  such  issue  to  A.  his 
heirs  and  assigns ;  and  they  have  issue  only  a  daughter  C,  B.  dies,  A.  mar- 
ries again,  and  has  issue  only  a  daughter  D.,  C.  marries,  A.  gives  possession 
of  the  premises,  but  without  conveyance,  A.  dies,  then  C.  dies,  leaving  a  son 
who  dies ;  A.  had  no  brother,  only  a  sister,  who  enters ;  D.  has  no  title  to 
the  lands.     H.  30  G.  2.     2  Wils.  45.1 

So,  a  man  who  claims  an  use,  seigniority,  rent,  advowson,  or  other  here-^ 
ditament,  ought  to  be  heir  to  him  who  was  last  seised.     Co.  L.  14*  b. 
So,  he  who  claims  a  copyhold.     Vide  Copyhold,  (D  I.) 

(C  9.)  What  shall  be  a  possession. 

And  therefore,  where  there  was  an  actual  seisin  by  an  uncle,  or  brother, 
the  father  or  sister  may  be  heir;  as,  if  the  uncle  pr  brother  made  an  actual 
entry  into  the  land.     Co.  L.  1 1.  b.  15.  a. 

If  he  entered  into  a  parcel,  generally,  it  is  sufficient  for  all.  the  lands  in  the 
same  county.     Co.  L.  15.  a. 

If  the  brother  was  within  age,  an  entry  by  his  guardian  is  sufficient.  Co. 
L.  15.  a.  ^^ 

[A.  died  seised,  leaving  two  infant  daughters  by  different  ventres  j  »' 
holden,  that  an   entry  generally  by  the  mother  of  the  youngpest  dau5*?  ^ 
her  guardian  in  socage,  constituted  a  sufficient  seisin  in  the  eX^^}  *°  g 
daughter,  to  carry  the  descent  of  her  moiety  on  her  death  to  her  neirs. 
R.  M.  38  Geo.  3.     7  T.  R.  386.]  .      ..        ,. . 

If  the  land  was  in  lease  for  years,  it  is  sufficient,  though  fi«  brother  aia 
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Dot  enter,  nor  take  the  rent ;  for  the  possession  of  the  lessee  was  his  own 
pcsses^ioiu     Co.  L.  15.  a.     4  Co.  21.  a.     R.  1  Vent.  261. 

Soj  if  it  was  a  lease  for  life,  and  the  brother  received  the  rent  after  the 
deathof  his  ancestor.     Semb.  Co.  L.  15.  a. 

[The  rule  oi possessio  fratris  does  not  apply  to  estates-tail,  nor  to  inheri- 
taDCGS  in  fee-simple  without  an  actual  possession  of  the  brother  of  the  whole 
blood.     B.  R.  E.     39  Geo.  3.     8  T.  R.  211.] 

[If  tenant  for  life,  with  power  to  let  leases,  make  a  lease  to  A.  for  three 
lives,  habendum  from  the  day  of  the  date  ;  the  lease  is  void,  as  leing  a  free- 
hold to  commence  in  futuro,  A.  tenant  at  will,  and  his  possession  is  thepos-< 
session  of  the  lessor.     M.  21  G.  2.     1  Wils.  176.] 

r*]So,  if  a  father  devised  land  in  capite  to  his  wife  for  life,  and  she  en- 
tered into  the  whole ;  it  shall  be  a  possession  of  a  third  part  for  the  hoir, 
who  was  tenant  in  common  with  her  for  this  third  part.     R.  Mo.  &G8. 

[Where  lands  descended  to  two  daughters  of  the  father  ly  the  first  ven- 
tre, and  after  his  death,  an  infant  son  was  born  of  a  seccnd  ventre,  the 
mother  at  that  time  residing  in  part  of  the  premises,  and  receiving  rent  for 
the  other  parts,  both  before  and  after  the  birth  of  her  son ;  and  the  son  died 
at  the  age  of  five  weeks  and  three  days.  Held,  a  sufficient  actual  seisin  in 
the  infant  son  to  make  a  possessio  frairis,  so  that  the  lands  diall  not  descend 
from  him  to  bis  sisters  of  the  half  blood,  but  to  a  more  renote  heir  of  the 
whole  blood.     2  Blk.  938.     3  Wils.  516.] 

(C  10.)  Whatnot. 

But  if  the  uncle  or  brother  had  not  actual  seisin,  the  father  or  sister  shall 
not  be  heir:  and  therefore,  if  the  uncle  or  brother  dies  before  entry  by  hioi) 
bis  guardian,  or  lessee,  ^c.  the  son  by  the  second  ventre  shall  be  heir.  Co. 
L.  16. 

So,  if  there  be  a  lease  for  life,  or  a  gift  in  tail,  and  he  dies  before  receipt 
of  rent.     Co.  L.  15.  a.     R.  1  And.  31. 
So,  if  a  descent  be  of  a  rent,  and  he  dies  before  seisin  of  it.     Co.  L.  15.  b. 
Or,  of  an  office,  franchise,  courts,  common,  &c.  Co.  L.  15.  b. 
So,  if  an  advowson  descends,  and  he  dies  before  presentation.     Co.  L. 
15.  b. 

So,  if  a  dignity  descends  :  for  there  cannot  be  a  seisin  of  it.     Co.  L«  15. 
b.     R.  Cro.  Car.  601. 

So,  if  the  crown,  or  the  demesne  lands  of  the  crown,  descend.     Co.  L» 
15.  b. 

So,  if  an  estate-tail  descends  :  for  it  goes  secundum  formam  doni.     Co.  L. 
14.  b.  15.  b. 

So,  if  the  uncle,  or  brother  be  seised,  but  his  seisin  be  defeated ;  as,  if  the 
wife  of  his  ancestor  recover  dower,  and  survive  him.     Co.  L.  15.  b. 

fThe  vesting  of  a  reversion  will  not  make  such  a  possessio  fratris  as  to 
convey  the  estate  to  the  heir  of  the  person  in  whom  it  vests.     3  B.  &  P. 
651.  denying  2  Blk.  1230.] 
What  advantages  an  heir  shall  have,  vide  in  Chancery,  (3  P  2,  3.) 

(C  II.)  Who  cannot  be  an  heir.— A  monster. 

Bat  a  monster,  which  has  not  human  form,  cannot  take  by  descent,  as 
heir.      Co,  L*.  7.  b. 
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(C  12.)  A  bastard,  alien,  &c. 

So,  a  bastard  cannot  take  by  descent.     Co.  L.  8.  a.     Vide  Bastard, 
(E-F). 
Nor,  an  alien.     Vide  Alien,  (C  1.) 

(C  13.)  A  person  attainted. 

So,  a  penon  attainted  for  treason  or  felony  cannot  be  heir  to  any  one. 
Co.  L.  8.  a.     St.  P.  C.  195.  b. 

So,  none  3an  be  heir  to  a  man  attainted  for  treason  or  felony;  for  his 
blood  is  corrupted.     Co.  L.  8.  a.     St.  P.  C.  195.  b. 

[*]So,  if  t  person  attainted  be  pardoned,  by  the  king;  a  son,  bom  after 
the  attainder  and  before  the  pardon,  cannot  be  heir  to  him.  (Vide  St.  P. 
C.'195.  b.) 

Nor.  a  son  born  before  the  attainder :  for  his  blood,  corrupted  by  the  at- 
tainder, is  not  restored  by  the  charter  of  pardon.     Co.  L.  8.  a. 

So,  if  a  son  born  before  the  attainder  survives  his  father,  a  younger  son, 
born  after  the  cLarter  of  pardon,  cannot  inherit,  though  his  blood  is  not  cor- 
rupted :  for  his  e'der  brother  is  living,  though  not  inheritable.  Co.  L.  8.  a. 
Vide  1  Vent.  413.417. 

If  a  man,  after  an  attainder,  has  two  sons,  and  one  of  them  purchases,  and 
dies  without  issue,  the  other  cannot  be  heir  to  his  brother.     Co.  L.  8.  a. 

So,  if  a  man  attainted  has  a  soq,  who  purchases,  and  dies  without  issue, 
his  uncle,  &c.  cannot  inherit;  for  he  ought  to  derive  his  blood  by  the  medi- 
ation of  the  father,  who  was  attainted.     1  Vent.  425. 

And  when  the  Mood  of  the  heir  is  corrupted,  which  hinders  a  descent  to 
him,  the  land  escheats.     1  Vent.  426. 

But  if  a  man  be  attainted,  and  afterwards  has  a  charter  of  pardon,  a  son, 
born  after  the  pardon,  may  inherit.     Co.  L.  8.  a. 

So,  if  a  man  attainted  has  two  sous,  one  born  before  the  attainder,  and 
the  other  after  a  pardon,  and  the  elder  dies  in  the  life-time  of  his  father,  \be 
younger  may  inherit.     Co.  L.  8.  a. 

So,  if  a  man  before  attainder  has  two  sons,  and  one  purchases,  and  dies  ; 
the  other  may  be  heir  to  his  brother.  Co.  L.  8.  a.  1  Vent.  425.  Dub. 
Mod.  569. 

So,  if  the  grandfather  be  attainted,  and  the  son  purchases,  and  dies  with- 
out issue,  his  uncle  may  inherit ;  for  the  attainder  was  paramount  to  him. 
1  Vent.  425. 

So,  if  there  be  a  pardon  by  act  of  parliament,  a  son  born  before  may  in- 
herit ;  for  the  corruption  of  the  blood  is  purged.     Vide  Co.  L.  8.  a. 

So,  if  tiie  blood  of  the  son  be  restored  by  act  of  parliament,  the  collateral 
heirs  of  the  father  may  inherit  him.     R.  1  Vent.  420. 

(C  14)  A  father  to  a  son. 

So,  inheritances  cannot  lineally  ascend  ;  and  therefore  a  father  cannot  be 
heir  to  his  son.     Co.  L.  10.  b.    Vide  Lit.  s.  3.     Vide  ante,  (C  1.) 

And  that  was  the  feudal  law.     Mad.  125. 

But  not  the  law  of  the  Jews  or  Greeks.     Per  Hale,  1  Vent.  4 1 4. 

Nor,  of  the  twelve  tables.     Per  Hale,  1  Vent.  414.     Cont.  Co.  L.  11.  a. 

Descents  are  either  lineal  or  collateral :  and  both,  either  mediate,  or  im- 
mediate.    1  Vent.  415. 

The  immediate  hneal  descent  is  from  the  father  to  his  son  :  the  collateral, 
from  one  brother  to  another.     1  Vent.  415.  423. 
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The  mediate  when  one  derives  his  inheritable  blood  to  another  by  the 
medium  of  a  third  person ;  as,  in  lineal  descent  if  a  son  claims  as  heir  to  his 
grandfather,  or  great-grandfather,  it  shall  be  mediante  patre,  though  the 
father  be  dead  at  the  time  of  the  descent*     1  Vent.  415. 

So.  in  a  collateral  descent  from  a  nephew  to  an  uncle,  or  e  contra,  it  shall 
be  m^de  mediante  patre*     1  Vent.  415. 

r*lWhen  a  descent  shall  be  secundum formam  doni^  vide  Estates,  (B  7,  8.) 

rVliere  it  ought  to  be  derived  wholly  through  males,  or  through  females, 
vide  Estates,  (B  9.) 

(D)  A  DESCENT  WHICH  TAKES  AWAY  ENTRY. 

(D  1.)  What  shall  be. 

^y  the  common  law,  if  a  man  is  seised  of  an  estate  of  inheritance,  and 
is  ^^isseised  by  another,  and  the  disseisor  hath  issue  and  dies  seised  of  the 
lands,  they  descend  to  his  heir  ;  and  the  entry  of  him,  who  had  right,  is 
hereby  taken. away.     Co.  L.  237. 

And  the  entry  shall  be  taken  away  where  a  man  dies  seised  in  tail,  as  well 
as  in  fee.     Lit.  s.  385,  386. 

If  he  comes  to  the  land  by  disseisin,  abatement  of  intrusion ;  or  by  the 
feoffment,  gift,  &c.  of  a  disseisor,  &c.     Co.  L.  237.  b* 

If  he  in  reversion  or  remainder,  disseises  the  tenant  for  life,  and  dies  seis- 
ed.    Co.  L.  239.  a. 

If  he  in  reversion  or  remainder,  expectant  upon  a  term  for  years,  or  an 
estate  of  tenant  by  statute  or  elegit^  dies  seised :  for  he  is  seised  of  the  fee 
and  freehold.      Co.  L.  239.  b. 

And  a  descent  tolls  the  entry  of  all  corporeal  tenements,  which  lie  in 
livery.     Co.  L.  237.  b. 

So,  if  he  who  dies  seised,  had  but  a  seisin  in  law  ;  as,  if  a  disseisor  of  an 
infant  dies  seised,  and  then  the  infant  attains  his  full  age,  and  afterwards  the 
heir  of  the  disseisor,  before  his  actual  entry,  dies.     Co.  L.  239.  b. 

if  the  descent  be  to  an  heir  lineal,  or  collateral.     Lit.  s.  399. 

(D  2.)  What  not. — ^If  he  does  not  die  seised  of  the  inheritance, 

and  freehold  also. 

But  a  descent  does  not  take  away  an  entry,  if  he  who  died  seised  ha4 
only  an  estate  of  freehold.     Lit.  s.  38. 

As,  if  tenant  for  life,  or  pur  outer  vie  of  the  disseisor,  dies  seised. 

If  a  disseisor  leases  to  B.  and  his  heirs  for  the  life  of  A.,  and  B.  dies  seis- 
ed, and  his  heir  enters  :  for  he  takes  only  as  a  special  occupant.     Co.  L. 

239   a 
If  a  man  disseises  the  tenant  for  life  of  the  king ;  for  he  gains  nothing  but 

BD  estate  for  the  life  of  the  lessee.     Co.  L.  239.  a.  .     ,      ,      r 

So,  a  descent  does  not  toll  an  entry,  where  a  man  dies  seised  only  ot  a 

reversion,  or  remainder.     Lit.  s.  388.  ,  ^,      »         j 

So  if  a  disseisor  leases  for  his  own  life,  and  dies.  5  though  the  fee  and 

freehold  descend  to  his  heir,  yet  he  died  seised  only  of  the  reversion.    Co. 

T    239   b 

'rTbe  doctrine  of  descent  cast  does  not  affect  copyhfold  or  customary  es- 
tates, where  the  freehold  is  in  the  lord.     7  East,  299.     3  Smith,  291 .] 
Vol.  III.  52  [*424l 
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(D  3.)  If  he  dies  seised  of  things  in  gitint. 

So,  a  descent  of  tenements  which  lie  in  grant  does  not  take  away  the  en' 
try  :  as,  of  an  advowson,  rent,  or  common  in  gross,  &c.     Co.  L.  237.  b. 
Nor  a  descent  of  a  copyhold,  vide  Copyhold,  (E) 

[♦](D  4.)  If  there  be  not  a  dying  seised. 

So,  a  descent  does  not  toll  entry^  if  a  man  does  not  die  seised  :  as,  if  a 
disseisor,  or  his  heir,  or  feofiee,  enters  into  religion,  and  is  professed  \  tboagh 
it  be  a  civil  death.     Lit.  s.  410. 

So,  if  he  does  not  die  seised  of  the  same  estate,  which  the  heir  has  bj  de* 
scent :  as,  if  donee  in  tail  of  a  disseisor  discontinues,  and  afterwards  disseises 
the  discontinuee,  and  dies  seised :  for  the  issue  in  tail  is  in  his  remitter,  aad 
is  not  in  of  the  estate  in  fee  of  which  his  father  died  seised.     Co.  L.  238.  b. 

(D  5.)  If  no  descent,  or  the  descent  avoided. 

*  So,  an  entry  shall  not  be  tolled,  if  there  be  no  descent ;  as,  if  land  es- 
cheats upon  the  death  of  a  disseisor  or  feoffee  without  issue.     Lit.  s.  390. 

So,  if  the  head  of  a  corporation  aggregate  dies  ;  that  does  not  toll  entry. 

So,  if  a  corporation  sole,  as  a  bishop,  dean,  &c.  dies  seised,  and  the  land 
goes  to  his  successor ;  that  does  not  toll  the  entry,  though  there  be  twenty 
successions.     Lit.  s.  4 1 3. 

So,  if  a  descent  be  defeated:  as,  if  an  heir,  after  a  descent,  enters,  and 
endows  his  noother :  for  as  to  this  third  part  the  descent  is  avoided.  Lit.  6. 
393. 

If  a  disseisor,  or  his  heir,  afterwards  enters  for  a  condition  broken.  Lit. 
s.  409. 

So,  if  the  disseisor  himself,  after  a  descent  comes  to  the  same  land  by  de- 
scent or  purchase,  of  an  estate  of  freehold,  the  right  of  entry  is  revived:  as, 
if  a  disseisor  enfeoffs  his  father,  who  afterwards  dies  seised,  and  the  land  de- 
scends to  the  disseisor,  as  his  heir.     Lit.  s.  395. 

So,  if  he  enfeoffs  his  grandfather,  and  the  land  descends  to  his  father,  and 
afterwards  to  the  disseisor.     Co.  L.  238.  b. 

•  So,  if  the  father,  after  the  descent,  leases  to  the  disseisor  for  life.    Co, 
L.  238.  b. 

So,  if  after  a  descent,  the  issue  in  tail  dies  without  issue,  whereby  the  es- 
tate-tail is  determined ;  the  disseisee  may  enter  upon  him  in  reversion  or  re- 
mainder.    Co.  L.  238.  b. 

So,  if  the  descent  be  not  immediate:  as,  if  a  woman  disseisoress  takes 
husband,  has  issue,  and  dies,  and  the  husband  is  tenant  by  the  curtesy,  and 
dies  :  the  descent  to  the  issue  does  not  toll  the  entry.  Lit.  s.  394.  R. 
J  Sal.  241. 

If  a  disseisor  dies  seised,  his  wife  privement  enseint  ;  the  descent  to  the 
son  after-born  does  not  take  away  the  entry.     Co.  L.  241.  b. 

(D  6.)  If  the  descent  be  in  time  of  war. 

So,  entry  shall  not  be  tolled,  where  the  disseisin  and  descent  were  in  time 
of  war.     Lit.  s.  412. 

Or,  if  the  disseisin  was  in  time   of  peace,  and   the  dying  seised  in  time  of 
war.     Co.  L.  249.  b. 
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(D  7.)  Or  at  the  time  of  the  descent,  he  who  had  tibe  right  was 

an  infant. 

So,  entry  shall  not  be  tolled,  where  be  who  bad  the  right  was  an  infant  at 
the  time  of  the  descent.     Lit.  s.  402. 

[*]  But,  an  infant  shall  be  bound  by  a  descent  from  the  king.  Co.  L. 
24(5.  a. 

So,  if  he  had  not  a  right  of  entry  at  the  time  of  the  descent :  as,  if  a  man 
dies,  bis  vr\(e  privement  enseint^  and  B.  abates,  and  dies  seised,  and  then  a  soa 
is  born,  he  shall  be  bound  by  the  descent.     Co.  L.  245.  b. 

So,  if  donee  in  tail  discontinues,  and  afterwards  disseises  the  discontinuee, 
and  dies  seised  ;  the  heir  of  the  discontinuee  shall  be  bound,  though  an  in- 
fant :  for,  by  the  descent  to  the  heir  of  the  disseisor,  he  was  remitted.  Co. 
L.  246.  a. 

(D  8.)  Feme  covert. 

So,  where  a  feme  covert  is  disseised  by  A.,  who  dies  seised  during  the 
coverture  ;  her  entry  is  not  tolled  after  the  death  of  her  husband.  Lit.  s. 
403. 

So,  if  she  was  an  infant  when  disseised,  and  marries  ;  though  the  disseisin 
was  before  the  coverture.     Co.  L.  246   b. 

But,  if  a  woman  of  full  age  be  disseised,  and  afterwards  takes  husband ;  a 
descent  during  the  coverture  tolls  her  entry  :  for  it  was  her  folly  that  sh6 
did  not  enter  before  marriage,  and  that  she  took  a  husband  who  did  not  en^ 
ter.     Co.  L.  246.  a. 

So,  if  a  feme  covert  be  disseised,  and  her  husband  dies,  and  before  a  de* 
scent  she  takes  another  husband.     R«  1  Sal.  241. 

So,  a  descent  during  the  coverture  bars  the  entry  of  the  husband^  whei^ 
the  wife,  after  bis  death,  may  enter.     Lit.  s.  403. 

(D  9.)  Non-satfe,  &c. 

So,  whe^  a  man  was  non-sane  at  the  time  of  the  descent,  though  bit  en- 
try is  tolled,  because  he  cannot  disable  himself,  yet  the  entry  of  his  heir  is 
not  tolled.     Lit.  s.  405. 

(D  10.)  Descent  does  not  take  away  a  title  of  entry. 

So,  a  descent  does  not  toll  a  title  of  entry ;  for  there  is  no  remedy  for  it 
by  action  :  as,  if  a  feoffment  be  upon  condition,  and  the  condition  is  broken, 
and  afterwards  the  feoffee  dies  seised,  and  there  be  a  descent  to  his  heir  ; 
the  entry  of  the  feoffor  for  the  condition  broken  is  not  tolled.     Lit.  s^  391. 

So,   though   there  was   descent  before  the  condition   broken.     Co.  h. 

240  a 
Though  the  feoffee  was  disseised,  and  the  disseisor  died  seised,  and  the 

land  descended  to  his  heir.     Lit.  s.  392.  ,.       ..       .  i.     • 

So,  a  descent  docs  not  toll  a  title  to  enter  for  an  alienation  in  mortmain. 

Co.  L.  240.  b.  .      ^     T     c».n  k 

Or,  causa  matrimonii  prtlocuiu     Co.  L.  240.  b.  t    c»ia  i* 

Nor,  a  title  to  enter,  upon  consent  to  a  ravisher.     Co.  L.  ?40.  b. 
So,  a  descent  does  not  toll  the  title  of  a  devisee,  who  claims  by  the  will 

of  him  who  died  seised.     Co.  L.  240.  b.  xv.    j     *u    r  u-    r  ^u 

So  if  the  younger  son  enters  by  abatement  after  the  death  of  his  father, 
and  dies  seised;  the  descent  does  wot  toll  the  entry  of  the  eW^*^  «>»^^^^^ 
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daiips  by  the  same  title ;  for  it  shall  be  intended  that  the  younger  claimed 
as  heir.     Lit.  s.  396. 

Though  the  younger  son  be  but  of  the  half  blood.  '  Co.  L.  342.  b. 

So,  if  the  younger  son  enters  by  intrusion.     Co.  L.  243.  a. 

Otherwise,  if  the  younger  son  enters  upon  the  eider,  and  disseises  him. 
Lit.  s.  397. 

1'*]0r,  enters  without  colour  of  title  :  as,  if  a  gid  be  to  husband  and 
e  and  the  heirs  of  their  bodies,  who  have  issue  a  daughter,  and  the  wife 
dies,  and  the  husband  takes  another  wife,  has  issue  several  sons,  and  the 
eldest  son  enters  by  abatement,  and  dies  seised  ;  the  descent  tolls  the  entry 
of  the  daughter  :  for  she  claims  by  a  ditferent  title.     Co.  L.  242.  b. 

So,  if  the  eldest  son  enters  by  abatement,  where  the  land  is  of  the  nature 
of  borough-english.     Co.  L.  243.  a. 

Or,  if  the  younger  son  enters  by  abatement,  where  his  father  had  made 
a  lease  For  years :  for  the  possession  of  the  lessee  is  the  possession  of  the 
eldest  son.     Co.  L.  243.  a. 

If  one  parcener  enters  specially  claiming  the  whole  estate,  it  does  not 
toll  the  entry  of  the  other  parcener.     Lit.  s.  398. 

So,  if  there  be  a  lessee  for  years,  and  the  lessor  be  disseised,  and  the 
disseisor  die  seised ;  the  descent  does  not  toll  the  entry  of  the  lessee, 
though  the  entry  of  the  lessor  be  tolled :  for  the  lessee  had  only  a  term. 
Lit.  s.  411. 

Nor,  the  entry  of  tenant  by  statute,  or  elegit.     Co.  L.  249.  a. 

So,  by  the  st.  32  H.  8.  33.  the  dying  seised  and  descent  of  a  disseisor, 
not  having  a  right,  shall  not  take  away  the  entry  of  him  that  hath  right  un- 
less the  person  so  dying  seised  was  in  possession  five  years  after  the  dissei- 
sin, without  entry  or  claim  of  him  that  hath  right. 

Though  the  disseisin  be  not  with  force.     Co.  L.  238.  a. 

So,  if  a  corporation  sole  be  disseised  ;  the  entry  of  the  successor  is  not 
taken  away,  if  the  disseisor  was  not  in  possession  five  years  before  the  dy- 
ing seised.     Co.  L.  238.  a. 

So,  if  lessee  for  life  be  disseised,  and  dies,  and  afterwards  the  disseisor 
^ies  seised  within  five  years ;  the  entry  of  him  in  reversion  or  remainder  is 
not  tolled,  though  the  disseisin  be  not  immediate  to  him.     Co.  L.  238.  a. 

But  this  St.  does  not  extend  to  an  abator,  or  intruder.     Co.  L.  238.  a. 

Nor,  to  a  feoffee  of  a  disseisor.     Co.  L.  238^  a. 

So,  if  lessee  for  life  be  disseised  by  A.  who  dies  seised  within  five  years, 
and  afterwards  the  lessee  dies  without  entry  ;  he  in  reversion  or  remainder 
cannot  enter  :  for  he  had  no  right  at  the  time  of  the  descent.  Semb.  Co. 
L.  238.  a. 

[In  the  case  of  freehold  of  inheritance,  if  the  heir  at  law,  before  the  es- 
tate comes  to  him,  confesses  a  judgment,  which  is  properly  docketed,  and 
the  estate  afterwards  descends  upon  him,  the  estate  is  bound  in  eauitv.  3 
T.  R.  365.]  ^     ^ 

[If  (he  surrender  of  a  copyhold  be  not  good,  that  is,  if  no  estate  thereby 
passes  m  the  hands  of  the  lord,  the  surrender  will  be  no  estoppel  against 
the  heir ;  as  where  an  heir  apparent  surrenders  in  the  lifetime  of  his  ances- 
tor, though  he  survives  him.     3  T.  R.  365.] 

When  a  descent  shall  be  avoided  by  continual  claim,  vide  Claim  (A 
l,A-c.)  '^ 

VVhen  a  descent  from  a  bastard  eigne  binds  the  mulier  puisne,  vide  Bas- 
tard,  (F).  ^         ' 
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For  more  of  title.  Discent,  vide  Assets  (A — B.) — Parceners,  (A  7.) — Re- 
mitter, (A  1,  &c.)— Roy,  (A  1,  2.) 

[*]DISCHARGE. 

Vide  Parliament,   (L   46.) — Pleader,    (2   G.  13.    16. — 3  M  12,  &c.) 

Release. — Temps,  (G  11,  12.) 

DISCLAIMER. 

(A)  WHEN  A  MAN  MAY  TAKE  IT. 

In  a  real  action,  the  tenant  may  disclaim  to  have  any  estate  in  the  lands 
demanded.     Vide  abatement,  (F  15.) — Droit,  (F). — Vide  Co.  L.  102. 

(B)  THE  EFFECT  OF  A  DISCLAIMER. 

If  the  lord  disclaims,  his  seigniory  is  extinct,  and  the  tenant  shall  hold 
of  the  lord  paramount  by  the  same  services.     Lit.  s.  146. 

If  the  tenant  disclaims,  the  lord  shall  have  a  writ  of  right  upon  his  dis- 
claimer for  recovery  of  the  land.     Vide  Droit,  (F). 

(C)  WHEN  A  MAN  CANNOT  DISCLAIM. 

But  be  who  cannot  part  with  the  whole  estate  in  the  land,  cannot  disclaim ; 
SB,  tenant,  for  life,  or  years. 

Nor,  a  person  seised  solely  in  autre  droit :  as,  an  husband  seised  in  right 
of  bis  wife. 

Or,  an  ahbot,  bishop,  dean,  archdeacon,  prebendary,  &c.  seised  in  right 
of  his  convent,  church,  &c.     Vide  Lit.  s.  146.     Co.  L.  102.  b.  103.  a. 

Vide  Abatement,  (F  15.)— Droit,  (F). 

DISCONTINUANCE. 

(A)  DISCONTINUANCE,  BY  WHOM  IT  MAY  BE  MADEJ. 

(A  1.)  By  a  corporation  sole.  p.  429. 

(A  2.)  How  relieved,  p.  430. 

(A  3.)  By  an  husband  seised  in  right  of  his  wife.  p.  430. 

(A  4.)  By  tenant   in  tail. — ^Alienation  of  what  tenant 
makes  a  discontinuance,  p.  431. 

(A  5.)  Of  what  not,  by  st.  11  H.  7.  20.— What  estate 
shall  be  within  the  statute,  p.  43 1 . 

(A  6.)  What  not.  p.  432. 

(A  7.)  What  alienation  shall  be  within  the  statute,  p.  433. 

(A  8.)  Who  shall  take  advantage,  p.  434. 

[•](B)  WHAT  ALIENATION  MAKES  A  DISCONTINUANCE,  p.  435. 
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(C)  WHAT  NOT. 

(C  1.)  If  the  estate  be  not  devested. — ^As  by  a  release, 
&c.  without  warranty,  p.  436. 

(C  2.)  Or,  if  the  warranty  does  not  descend  upon  the 
issue  in  tail.  p.  436. 

(C  3.)  By  a  conveyance  of  that  which  lies  in  grant,  p. 
436. 

(C  4.)  By  a  conveyance  which  has  not  livery,  p.  437. 

(C  5.)  To  him  in  reversion  or  remainder,  or  with  him. 
p.  438. 

(C  6.)  If  the  discontinuor  be  an  infant,  p.  438. 

(C  7.)  Or,  was  never  seised  by  force  of  the  entaQ.  p. 

438. 
(C  8.)  If  the  discontinuance  was  not  executed  in  hn 

lifetime,  p.  439. 

(G  9.)  If  his  act  was  lawful,  p.  440. 

(D)  THE  EFFECTS  OF  A  DISCONTINUANCE,  p.  440. 

(E)  WHEN  IT  SHALL  BE  DETERMINED,  p.  441. 

(A)  DISCONTINUANCE,  BY  WHOM  IT  MAY  BE  MADE, 

(A  1.)  By  a  corporation  sole. 

As  to  discontinuance  in  pleading,  and  process,  vide  Amendment,  (I). — 
Courts,  (P  1 1 .)— Pleader,  (V  1 .— W  1 .) 

A  discontinuance  of  an  estate  in  lands  and  tenements  is,  when  bj  the 
alienation  of  tenant  in  tail,  or  any  seised  in  autre  droit,  the  issue,  heir,  suc- 
cessor, or  reversioner  cannot  enter,  but  shall  be  put  to  bis  action.  Co.  L. 
325. 

As,  bj  tbe  common  law,  if  a  corporation  sole,  seised  in  autr$  dnntf  had 
aliened  without  the  assent  of  the  convent  or  chapter ;  this  was  a  discontinu- 
ance, and  his  successor  could  not  enter  without  action.     Co.  L.  325.  b. 

As,  if  an  abbot,  &c.  seised  in  right  of  his  house,  bad  aliened  in  fee,  in  tail, 
or  for  life,  without  the  assent  of  the  convent :  his  successor  could  not  en- 
ter without  a  writ  of  entry  sine  assensn  capituli.     Lit.  s.  593. 

Or,  a  bishop,  without  the  assent  of  the  dean  and  chapter.  Co.  L«  335.  b. 
Lit.  s.  651. 

Or,  a  dean,  who  is  sole  seised  of  land  in  right  of  his  deanery.     Lit.  a.  653. 

Or,  a  master  of  an  hospital,  sole  seised  in  right  of  his  house,  if  he  aliens 
without  the  assent  of  his  brethren.     Lit.  s.  .657. 

But  if  an  abbot,  bishop,  &c.  had  aliened  by  the  common  law  with  tfa^  as* 
sent  of  the  convent,  dean  and  chapter,  &c.  it  was  not  a  discontinuance. 
Co,  L.  325.  b. 

[*]So,  if  a  corporation  aggregate,  as  dean  and  chapter,  mayor  and  com- 
monalty, master  and  fellows,  &c.  had  aliened,  it  was  not  a  discontinuance: 
for  the  alienation  by  the  whole  corporation  was  lawful ;  by  the  head  only 
wtis  a  disseisin.     Co.  L.  325.  b.     Lit.  s.  652.  654.  656. 
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So,  since  st.  1  El.  1 9.  if  a  bishop  makes  a  lease  not  warranted  bj  the 
statute  ;  it  is  not  a  discontinuance  :  for  the  lease  is  void.     1  Rol.  633.  L  30. 

So,  if  a  parson  had  aliened,  &c.  without  the  assent  of  the  patron  and  ordi- 
nary ;  his  successor  might  have  entered.     Lit.  s.  643. 

Or,  a  vicar.     Lit.  s.  644. 

So,  a  release,  or  confirmation,  with  warranty,  by  an  abbot,  bishop,  &c.  did 
Dot  make  a  discontinuance :  for  his  warranty  expired  by  his  death,  priva* 
tion,  &c.     Lit.  s.  604. 

Nor,  a  grant  of  a  reversion,  rent  common,  or  thing  which  lies  in  grant. 
Lit.  8.  627,  628. 

But  now,  by  the  st  1  EI.  19.  13  El.  10.  and  1  J.  3.  bishops  and  all  other 
ecclesiastical  persons  are  disabled  to  alien  or  discontinue  any  of  their  eccle- 
siastical livings.     Co.  L.  325.  b. 

(A  2.)  How  relieved. 

The  remedy  for  the  successor  upon  a  discontinuance,  shall  be  by  a  writ 
oi  entry  sine  Oisensu  capituli.     F.  N.  B.  194.  L 
And  it  lies  in  the  per,  cut,  and  post*     F.  N.  B.  194. 

(A  3.)  By  an  husband  seised  in  right  of  his  wife. 

So,  by  the  common  law,  if  an  husband  seised  in  right  of  his  wife  had  alien- 
ed in  fee,  tail,  or  for  life ;  this  made  a  discontinuance  to  the  wife  and  her 
heirs,  who  could  not  enter  after  the  death  of  her  husband,  but  were  put  to 
their  action,  by  a  writ  of  cut  invita^  or  sur  cut  in  vita*     Lit.  s.  594. 

So,  if  husband  and^fe  had  joined  in  a  lease  for  life,  by  deed,  rendering 
reat.     Co.  L.  333.  a. 

So,  if  husband  and  wife  were  jointly  seised  in  fee,  or  in  tail,  and  the  hus- 
band alone  had  made  a  feoflrnent ;  it  was  a  discontinuance  to  the  heir  of 
the  wife.     R.  8  Co.  71.  b.     1  Rol.  634.  1.  10. 

Bat  a  release  by  an  husband,  with  warranty,  to  a  disseisor  of  land,  of  which 
be  was  seised  in  right  of  his  wife,  was  not  a  discontinuance  :  for  the  warran- 
ty does  not  descend  upon  the  wife,  unless  where  she  is  heir  to  her  husband. 
Lit.  s.  605. 

Nor,  a  bargain  and  sale  by  deed  indented  and  inroUed.  Per  Brown, 
Mo.  28. 

So,  if  a  woman  tenant  in  tail  takes  husband,  who  aliens  in  fee  ;  it  is  not 
a  discontinuance,  for  he  was  not  seised  of  the  estate-tail.  Semb.  1  RoL 
634.  1.15. 

And  now,  by  the  st.  32  H.  8.  28.  a  feoffment  or  other  act  of  the  husband, 
of  tBb  inheritance  or  freehold  of  his  wife,  shall  be  no  discontinuance,  nor 
prejudice  the  entry  of  the  wife,  her  heirs,  or  any  claiming  after  her  death. 
Vide  Baron  and  Feme,  (K). 

Yet,  it  shall  be  a  discontinuance  till  avoided  by  the  entry  of  the  wife  i 
and  if  the  wife  before  entry  levies  a  fine,  that  al&rms  the  estate  of  the  feof-^ 
fee.     R.  per  three  J.  2  Rol.  312. 

[♦](A  4.)  By  tenant  in  tail. — Alienation  of  what  tenant  makes  a 

discontinuance. 

So,  DOW,  if  tenant  in  tail,  by  feoffment,  &c.  aliens  in  fee,  in  tail,  or  for  the 
life  of  another,  and  dies ;  his  issue,  or,  if  he  dies  without  issue,  he  in  rever- 
sion or  remainder  cannot  enter,  but  is  put  to  his  formedon.  Lit.  s.  595,  6,  7. 

So,  if  husband  and  wife  seised  to  them  and  the  heirs  of  their  two  bodies, 
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and  the  husband  alone  makes  a  feoflfmeDt,  &c.  and  dies  after  his  wife :  for 
the  issue  claims  as  heir  of  both  bodies.  Co.  L.  326.  b.  Vide  Baron  and 
Feme,  (I  2.) 

If  tenant  in  tail  leases  for  years,  and  afterwards  makes  a  feoffment,  and 
letter  of  attorney  to  make  livery,  who  ousts  the  lessee,  and  makes  livery ;  it 
will  be  a  discontinuance.  R.  Mo.  91.  281.  1  Rol.  634.  I.  35.  Vide 
post,  (B). 

So,  if  tenant  in  tail,  remainder  to  himself  in  fee,  makes  a  feoffment ;  it 
■hall  be  a  discontinuance,  though  the  fee  was  in  him.  1  Rol.  633, 1.  7. 
.  Cro.  Car.  405,  6. 

So,  if  tenant  in  tail  of  lands  held  in  capite  by  devise,  before  primier  seisin 
sued,  makes  a  feoffment ;  it  shall  be  a  discontinuance  of  two  parts  which 
pass  by  the  devise  :  for  the  feoffment  was  good  for  them.     R.  2  And.  210. 

If  tenant  in  tail  makes  a  lease  for  life  not  warranted  by  the  st.  32  H.  8. 
28.  it  will  be  a  discontinuance.     1  Rol.  633.  I.  35. 

So,  if  a  gift  be  to  husband  and  wife  and  the  heirs  of  the  body  of  the  hus- 
band, who  makes  a  feoffment ;  it  will  be  a  discontinuance ;  for  he  was  seised 
•f  the  tail.      1  Rol.  634.  1.  20.     Lut.  732. 

Or,  if  the  husband  and  wife  join  in  a  feoffment  or  fine.     1  Rol.  634. 1. 25. 

But  a  One,  or  feoffment  by  tenant  for  life  to  another  in  fee,  does  not  make 
a  discontinuance  ;  but  is  a  forfeiture. 

So,  if  there  be  tenant  for  life,  remainder  to  A.  in  tail,  who  disseises  the 
tenant  for  life,  and  afterwards  makes  a  feoffment ;  it  is  not  a  discontinu- 
ance :  for  he  was  not  seised  of  the  tail.     1  Rol.  634.  1.  30.  Vide  post,  (C  3.) 

(A  5.)  Of  what  not,  byst  11  H.  7.  20.— Wliat  estate  shall  be 

within  the  statute. 

But  now,  by  the  st.  1 1  H.  7.  50.  if  any  woman  who  hath  an  estate  in 
dower,  for  life,  or  in  tail,  jointly  with  her  husband,  or  to  herself  only,  or  to 
her  use^  in  lands,  Sic.  of  the  inheritance  or  purchase  of  her  husband,  orgiven 
to  them  in  tail,  or  for  life,  by  any  ancestor  of  the  husband,  or  any  seised  to 
the  use  of  him  or  his  ancestor,  shall  sole,  or  with  an  after-taken  husband, 
discontinue,  alien,  &c.  such  discontinuance,  &c.  shall  be  void. 

And  if  the  woman,  at  the  time  of  such  discontinuance  be  sole,  she  shall  be 
barred  of  all  interest,  &c. ;  and  he,  to  whom  the  title  belongs  after  her  de- 
cease, shall  immediately  enter  and  enjoy. 

If  such  after-taken  husband  and  wife  join  in  a  discontinuance,  &c.  he  to 
whom  the  title  belongs  after  the  decease,  may  enter  and  enjoy  during  the 
life  of  husband  ;  but  afterwards  the  woman  may  re-enter,  &c. 

And  every  estate  made  for  a  jointure  of  a  wife  is  within  this  statute. 
Semb.  Dy.  148. 

r*]If  it  be  to  a  wife  for  life,  or  in  tail. 

Whether  it  be  in  use  or  possession.     Dy.  147.  b.     Mo.  28. 

So,  if  there  be  an  estate  to  a  wife  of  the  purchase  or  gift  of  the  husband  or 
his  ancestor,  it  shall  be  within  the  st.  1 1  H.  7.  though  it  be  not  a  jointure 
strictly  within  the  st.  27  H.  8. ;  as,  if  husband  and  wife  hold  by  copy  in  fee, 
and  the  husband  purchases  the  freehold  of  the  copyhold  to  him  and  bis  wif(e 
in  tail.     R.  Cro.  El.  24. 

Though  the  gift  was  by  the  ancestor  of  the  husband,  to  them  in  tail,  be- 
fore the  marriage  ;  upon  which  they  married.     Semb.  2  Cro.  175. 

So,  if  an  ancestoi  of  the  husband  enfeoffs  A.  upon  condition  that  be  shall 
give  back  to  the  husband  and  wife  in  tail :  which  is  done  accordingly. 
Mo.  93. 
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So,  if  the  husband  himself  enfeofis  A.  upon  the  same  coqditioD.  R,  3 
Co.  50.  b,     Cro.  El.  514. 

Though  the  estate  made  by  the  feoffee  does  not  pursue  all  the  ^ircimiv 
stances  of  the  condition,     Cro.  £1.  514. 

So,  if  an  ancestor  of  the  husband  makes  an  estate  to  A.  for  30  yeaT9i 
and  afterwards  to  himself  for  life,  and  afterwards  to  the  husband  and  ^if(^  i^ 
tail.    R.Dy.  148. 

Or,  to  A.  for  30  years,  and  afterwards  to  three  others  for  their  lives,  aacl 
then  to  the  husband  and  wife.     Dy.  148.     Bend,  40. 

So,  if  an  husband  purchases  land,  which  is  conveyed  to  him  and  his  wife, 
&c.  though  he  pays  for  the  purchase  out  of  the  portion  of  his  wife.  Mot 
250. 

If  a  man  and  woman,  joint  tenants,  intermarry,  and  afterwards  convey 
their  land  to  themselves  in  tail,  &c.  it  shall  be  within  the  statute  for  thi? 
husband^s  moiety.     ]VIo.  715.  28,  9. 

So,  an  estate  to  a  wife,  by  an  husband  or  his  ancestor,  shall  be  within  the 
statute,  though  it  does  not  appear  by  the  deed  itself  to  be  given  in  consider^ 
ation  of  marriage  ;  for  it  may  be  averred,  and  found  by  the  juryt     R.  Dy, 
148.    Bend.  40. 

So,  though  the  deed  be  in  consideration  of  marriage,  and  of  so  much 
money,     K.  Mo.  93.     R.  2  Cro.  474. 

So,  though  the  deed  be  in  consideration  of  money,  and  no  mention  of 
marriage  ;  lor  it  may  be  averred  to  be  as  well  for  the  one  as  for  the  other,  fof 
Ihcy  are  not  inconsistent.     R.  Dy.  147,  8, 

So,  if  an  husband  conveys  to  A.  and  afterwards  there  is  a  recovery  against 
A.  and  a  settlement  to  husband  and  wife  in  tail,  &c. ;  it  shall  be  within  tbjPi 
statute,  for  the  whole  makes  but  one  conveyance.     Mo.  718* 

So,  if  an  husband  settles  land  to  the  wife  for  life,  &c.  and  afterwards  tbff 
husband  and  wife  levy  a  fine,  make  a  mortgage,  and  limit  the  remainder  to 
(he  heirs  of  the  body  of  the  wife;  it  shall  be  within  the  at,  11  H.  7,  though 
by  a  subsequent  conveyance.     Semb.  2  Ver.  489. 

So,  if  a  trust  or  equity  of  redemption  be  settled  upon  a  wife  and  the  hein 
•f  her  body,  it  shall  be  within  the  statute,     2  Ver.  489, 

(A  6.)  What  not. 

But  if  land  be  given  to  husband  and  wife  and  their  heirs  in  fee,  and  th« 
wife  survives,  an  alienation  by  her  is  not  within  the  st.  11  H.  7.  20. :  for  aq 
estate  which  may  descend  to  a  collateral  heir,  and  is  not  a  provision  for  th% 
issues  of  the  marriage,  was  not  intended  within  the  statute.  Semb,  Dy. 
248.  a.     R.  Cro.  El,  524.     Mo.  716. 

r*1So,  if  it  be  to  a  wife  in  tail  general,  remainder  to  a  stranger  in  fee, 

R.  iLeo.  261.     Cro.  El.  2.  ,    ,,      ^        .....  e 

So,  if  the  inheritance  of  the  wife  be  settled  by  fine,  &c.  to  the  use  of 
husband  and  wife  in  tail ;  this  is  not  within  the  st.  1 1  H.  7.  20,  R.  B«»d, 
pi.  2G6.     R.  Cro.  El.  524.     Co.  L,.  366.  a.  R.  Plo.  464. 

Though  the  husband  paid  the  charge  of  the  settlement.     Dal.  116. 

Though  it  be  by  fine  sur  grant  et  render.     R.  Plo.  464. 

So,  if  the  estate  be  settled  by  an  ancestor  of  ^he  ^fife  to  th^  U8«  of  tb« 
husband  and  wife  in  tail,  &c.     Dal.  116.      . 

Or,  if  he  make^a  feoffment  to  A.  upon  condition  that  be  shall  give  hack 
an  estate  to  the  husband  and  wife  in  tail.     Mo.  93. 

Though  A.  be  father  or  ancestor  of  thci  husband-     Plo.  4Q4.  b. 
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So,  if  a  sftttlement  bj^  an  ancestor  of  the  wife  be  in  consideration  of  mar- 
riage, and  also  ut  service  done  by  the  husband.  . 

Or^  in  consideration  of  marriage  and  money  paid  by  the  basband*  R.  2 
Cro.  6*24     Jon.  254*     R.  Cro.  Car.  344.     Jon.  13. 

Though  the  money  be  to  the  value  of  the  land ;  for  the  marriage  is  the 
principal  consideration.     R.  3  Crq.  624.     Jon.  254. 

So.  if  husband  and  wife  levy  a  fine  of  land  of  the  wife,  and  the  conasee 
grants  a  rent  to  them  in  tail,  and  the  wife  after  the  death  of  the  husbaad 
aliens  the  rent.     R.  Cro.  El.  3. 

So,  if  a  man  and  woman,  joint-tenants,  intermarry,  and  settle  land  to  them- 
ielves  in  tail,  &c.  it  is  not  within  the  statute  for  the  moiety  of  the  wife; 
though  the  joint-estate  was  by  the  gift  of  an  ancestor  of  the  husband.  R. 
Mo.  715. 

So,  if  a  stranger,  for  service  of  the  husband,  conveys  land  to  husband  and 
wife  (who  was  his  cousin)  upon  their  marriage,  in  tail,  &c.  Dub.  Mo.  683. 
But  afterwards  in  the  same  case  R.  ace.  for  it  was  a  recompence  to  the  bas- 
band, and  not  a  purchase  by  him^within  the  intent  of  the  statute.  Yel.  lOU 
2  Cro.  174. 

So,  if  husband  and  wife  exchange  lands,  it  is  not  a  purchase  of  the  hus- 
band.    Dal*  116, 

* 

(A  7.)  What  alienation  shall  be  within  the  statute. 

Every  alienation  which  makes  a  discontinuance  will  be  within  the  st.  11 
H*  7.  20.  be  it  by  feoffment,  fine,  or  common  recovery,  though  husband 
and  wife  are  vouchees  or  tenants  in  the  recovery.     Mo.  716. 

By  release  or  confirmation  with  warranty.     3  Co.  51.  59.  a. 

So,  by  demise  for  three  lives,  though  it  be  not  with  warranty  5  for  the 
word  warranty  in  the  statute  ought  to  be  referred  to  releases  and  confir- 
mations.    R.  3  Co.  50.  b.     Cro.  Eh  514.     Mo.  455. 

So,  if  a  woman  accepts  a  fine  sur  conusance^  and  thereby  grants  and  ren- 
ders to  A.  for  1000  years.  R.  3  Co.  51.  b.  R.  Mo.  250.  Cro.  El.  514. 
2  Leo.  168.     2  And.  57.     Godb.  6. 

So,  if  a  woman  entitled  to  dower,  before  assignment,  levies  a  fine,  &c. 
of  it.     2  Leo.  168. 

If  a  wife  and  second  husband  convey  to  A.  and  his  heirs,   to  tbe  use  of^ 
him  and  his  heirs  for  the  life  of  the  wife  only  5  for  the   limitation  for  the 
life  of  the  wife  regards  only  the  use.     Per  three  J.  Cro.  El.  131. 

But  by  St.  1 1  H.  7.  20.  the  said  act  shall  not  extend  to  any  recovery, 
discontinuance,  &c.  where  the  heir,  next  inheritable  to  such  woman,  or  to 
whom  the  inheritance  of  the  same  lands  belongs  next  after  her  death,  be 
assenting  thereto,  so  as  such  assent  is  of  record  or  enrolled. 

[?^]Aud  therefore  if  a  wife  and  the  issue  in  tail  join  in  a  fine,  &c.  it  shall 
not  be  within  the  statute.     3  Co.  60.  b. 

So,  if  a  woman  tenant  for  life,  and  husband  and  wife  in  right  of  tbe  wife 
in- remainder  in  tail,  join  in  a  fine.     Dub.  Dy.  89.  b. 

So,  if  the  issue  afien  by  fine,  recovery,  6ic.  and  afterwards  the  woman 
releases  with  warranty,  to  the  alienee  ;  it  shall  not  be  within  the  statute  : 
for  it  is  intended  to  complete  the  act  of  the  issue.     R.  3  Co.  60. 

So,  if  the  woman  aliens  to  the  issue  himself  in  fee.     Yel.  101. 

So,  if  the  husband  himself,  who  made  the  jointure,  and  his  wife,  join  in  a 
fine,  Ate.  It  IS  not  wiUmi  the  statute.  Cuut.  Co.  L.  3Gd.  b.  R.  ace.  2  Cro. 
4i  5. 
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Sa,  if  a  woman  leases  for  twenty-one  years,  it  is  not  an  alienation  within 
the  statute^  though  not  warranted  by  the  st.  32  H.  8.  for  it  is  an  usual  term^ 
Joo.  60. 

(A  8.)  Who  shall  take  advantage. 

If  a  woman  tenant  in  tail,  by  the  gifl:  of  her  husband  or  bis  ancestor,  dit- 
coDtinaes  contrary  to  the  st.  1 1  H.  7.  20.  bis  issue  inheritable  to  the  entail 
iball  take  advantage  of  the  forfeiture  by  this  statute. 

Ifagifl  be  to  husband  and  wife  in  tail,  remainder  to  the  husband  in  fee, 
who  has  issue,  and  dies,  and  the  wife  makes  a  discontinuance,  and  the  issue 
had  granted  his  remainder  in  fee  to  A. ;  yet  the  bsue,  and  not  A.^  shall  en- 
ter for  the  forfeiture.     R.  3  Co.  5 1 .  a.     Mo.  455. 

If  the  issue,  who  has  a  remainder  expectant  in  fee,  aliens  by  fine  to  A., 
then  A.  shall  enter  :  for  by  the  fine,  his  interest  in  the  entail  is  barred  and' 
extinct.     R.  3  Co.  51.     Cro.  El.  514.     Mo.  455. 

If  the  issue  releases  to  a  disseisor  of  the  wife,  to  whom  the.  wife  after* 
vards  releases  with  warranty,  (which  makes  a  discontinuance,)  though  the 
issae  cannot  enter  against  his  release,  yet  his  issue  shall  enter.  3  Co.  59.  a. 
Yet  when  he  who  had  the  interest  at  the  time  of  the  forfeiture,  is  disabled 
to  take  advantage  of  it,  by  fine  or  recovery ;  his  issue,  &c.  shall  never  takQ 
advantage  of  it.     R.  3  Co.  61.  a. 

So,  if  there  be  a  daughter  at  the  time  of  the  forfeiture,  and  a  son  is  bora 
afterwards ;  he  shall  take  advantage  of  the  forfeiture,  though  the  daught 
ter  bad  disabled  herself  by  fine,  recovery,  or  other  act.     3  Co.  6 1 .  b. 

So,  if  the  daughter  had  joined  with  the  wife  in  the  fine,  &c«  by  which 
she  discontinued.     3  Co.  6 1 .  b. 

So,  if  the  daughter  enter  for  the  forfeiture,  the  son  afterwards  bom  shall 
enter  upon  her.     3  Co.  6 1 .  b. 

So,  the  next  in  remainder  or  reversion,  if  there  be  no  issue,  shall  take 
advantage  of  the  forfeiture. 

If  a  woman,  tenant  for  life,  joins  with  a  remainder-man  for  life,  in  afeofi^ 
meat,  the  subsequent  remainder-man  shall  enter.     1  Leo.  262. 

But  a  fine,  recovery,  feofiment,  &c.  which  makes  a  discontinuance,  shiiU 
be  void  only  as  against  him  who  has  the  interest,  &c.  to  enter.  R.  3  Co* 
59.  b.     D.  Hob.  166. 

And  when  he  enters,  he  shall  be  in  paramount  his  former  estate  and  shall 
not  be  in  ward,  though  within  age.  R.  Dy.  362.  3  Co.  62.  a.  Yet  be 
shall  take  in  right  of  the  entail,  and  quasi  by  descent.     Hob.  337, 

Aod  shall  have  only  for  the  life  ot  the  husband ;  though  husband  and  wife 
discontinue  by  fine.     Dub.  Dy.  362.  a.     Ace.  3  Co.  62.  a. 

[*jSo,  if  a  woman  with  her  second  husband  aliens  to  the  issue,  who  by 
fine  conveys  to'  B.,  and  after  the  death  of  her  husband  the  woman  enters  and 
avoids  her  alienation,  and  then  discontinues  ;  B.  shall  not  take  advantage  ; 
for  a  new  right  did  not  accrue  after  the  fine.     R.  Yel.  101.     2  Cro.  175. 

(B)  WHAT  ALIENATION  MAKES  A  DISCONTINUANCE. 

A  discontinuance  by  tenant  in  tail  may  he  made  by  five  manners  of  con- 
veyance ;  as,  by  fine,  common  recovery,  feoffment,  release,  or  confinQation 
with  warranty.     Co.  L.  325.  a. 

And  therefore,  if  tenant  in  tail  levies  a  fine  or  suffers  a  common  recover 
ry  with  a  single  voucher  \  this  makes  a  discontinuance  of  the  estate-tail, 
and  puts  him  in  reversioq  or  remainder  to  his  section.     Vide  Co^  L.  325.  a. 
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jTW^htthct  it  is  a  fine  with  proclamations,  or  a  fine  at  common  law  Withs- 
but  proclamations,  it  puts  the  reversioner  or  remainder-man  to  his  formt' 
ion.     H.  32  G.  %     2  B.  M.  704,] 

If  he  suffers  a  feigned  recovery  by  default*     Co.  L.  356.  a*  361. 

If  be  levies  a  fine,  or  recovery  in  antient  demesne.     R.  Liit.  781. 

So,  if  he  makes  a  feoffment :  for  in  respect  of  the  livery  the  estate  is  de- 
vested, and  the  whole  fee  passes  ;  by  which  the  issue,  and  by  consequence 
he  in  revefsion  and  remainder  are  put  to  their  action,  and  cannot  enter. 
Ct).  L.  327.  b.     Dy.  363.  a. 

Though  the  feoffment  be  by  parol.     Co.  L»  330.  b. 

So,  if  he  makes  a  lease  to  A.  for  life,  remainder  to  B.  in  fee  :  for  the 
wh6le  is  one  estate,  and  passes  by  the  same  livery.     Co.  L.  333.  b. 

Or,  ft  lease  for  years,  remainder  in  fee.     Lit.  s.  631. 

So,  if  he  leases  for  yeftrs,  and  afterwards  makes  a  feoffment  in  fee.  R* 
)Ao^  91.  28h 

Or,  levies  a  fine.     Co.  L.  332.  b.     Vide  post,  (C  3.) 

if  he  leases  for  life,  and  afterwards  enters  upon  his  lessee,  and  makes  a 
feoffment,  and  the  lessee  re-enters.     Mo.  281 .  » 

So,  if  lessee  for  life  surrenders  to  him,  or  he  recovers  or  Waste,  or  enters 
!blr  a  forfeiture,  and  afterwards  makes  a  feoffment,  &c.     Co.  L.  333.  b. 

So,  if  tenant  in  tail  makes  a  lease  not  warranted  by  st.  32  H.  8.  28.  for 
the  life  of  another ;  it  will  be  a  discontinuance.  R.  1  Rol.  633.1.  10.  35. 
SRol.  59.  K  1. 

So,  if  tenant  in  tail  releases  with  warranty,  which  descends  upon  the  is- 
iue ;  it  shall  be  a  discontinuance,  for  the  safeguard  of  the  warranty,  which 
Wt>uld  be  destroyed  if  the  issue  might  enter.     Lit.  s.  601 .  Co.  L.  328.  a.  h. 

So,  if  tenant  m  tail  leases  for  life,  and  afterwards  grants  the  reversion  in 
fe6  with  warranty  which  descends  updn  the  issue  with  assets  ;  it  shall  be  a 
\>^t  to  him,  though  his  rijght  of  entry  was  not  taken  away.  1  Sal.  245.  R. 
Ci^lO.Car.  156.     Jon.  209. 

So,  if  tenant  in  tail  be  disseised,  and  releases  to  the  disseisor,  with  war- 
iranly  t  for  this  is  tantamount  to  a  feoffment.     Mo.  256. 

So,  if  tenant  in  tail  makes  a  discontinuance  for  life,  &c.  whereby  he  has 
H  new  reversion,  and  he  afterwards  grants  his  reversion  in  fee,  which  takes 
feffect  in  his  life ;  it  shall  be  a  discontinuance  in  fee :  for  it  is  a  continuance 
6f  the  first  act,  which  was  with  livery.     Co,  L.  333.     1  Sal.  544. 

[*3Whether  it  takes  effect  by  the  death,  surrender,  or  forfeiture  ef  tb  e 
fliscontinuee  for  life.     Co.  L.  333.  b. 

So,  if  he  releases  to  the  discontinuee  for  life,  and  his  heirs  :  for  it  is  exe- 
tuled  immediately.     Co.  L.  333.  b* 

If  he  gives  to  A.  in  tail,  and  afterwards  releases  to  him  and  his  heirs  \  if 
A.  dies  without  issue  in  the  life  of  tenant  in  tail.     Co.  L.  333.  b. 

If  he  grants  the  reversion  to  the  use  of  another  in  fee,  and  this  takes 
feffect  in  his  life.     Co.  L.  333.  b. 

Or,  bargains  and  sells  by  deed  indented  and  inrolled.     Co.  U  333.  b. 
Vide  post,  (C  5.  7.) 

(6)  WHAT  NOT. 

(C  1.)  If  the  estate  be  not  devested.— As,  by  a  release,  &c. 

without  warranty. 

H^lfo^^^'^^^^'^^^®  ^^^^'^  ^^^*  "®*  operate  by  transmutation  of  the  estate 
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or  possession,  generally,  does  not  make  a  discontinuance  :  for  it  can  only 
be  where  the  estate  is  displaced  and  turned  t^  a  right.     Co*  L.  327.  b. 

And  therefore,  if  tenant  in  tail  conveys  by  lease  and  release  to  another 
in  fee,  in  tail,  or  for  life,  it  shall  not  be  a  discontinuance :  for  nothing 
passes  but  that  which  tenant  in  tail  may  lawfully  do,  viz.  for  his  own  life. 
Lit*  8.  606.     Vide  post,  (C  4.) 

So,  if  he  leases  to  another  for  his  own  life,  or  for  years,  and  afterwards 
confirms  the  estate  of  the  lessee,  for  life,  or  in  tail,  or  fee.  Lit.  607.  609. 
619. 

So,  if  tenant  in  tail  releases  to  his  disseisor,  without  warranty,  all  his  right. 
Lit.  s.  598.  600. 

(C  2.)  Or,  if  the  warranty  does  not  descend  upon  the  issue 

in  tail. 

So,  a  release,  &c.  with  warranty,  shall  not  be  a  discontinuance,  if  the 
warranty  does  not  descend  upon  the  issue  in  tail :  as,  if  a  man  has  a  son  by 
a  first  wife,  and  land  is  given  to  him  and  a  second  wife  and  the  heirs  of  their 
bodies ;  he  is.  afterwards  disseised,  and  releases  to  the  disseisor,  with  war- 
ranty ;  this  does  not  make  a  discontinuance  ;  for  the  warranty  shall  descend 
to  his  son  by  the  first  ventre.     Lit.  s.  602. 

Or,  if  the  land  be  of  the  nature  of  borough-english,  and  he  has  two  sons : 
for  the  warranty  descends  upon  the  heir  at  the  common  law.  Lit.  s.  603* 
Vide  Garranty,  (1 2.) 

(C  3.)  By  a  conveyance  of  that  which  lies  in  grant. 

So,  a  grant  of  tenant  in  tail  does  not  make  a  discontinuance  :  as,  if  be 
grants  in  fee,  &c.  a  reversion  after  a  lease  for  life,  or  for  years  ;  for  nothing 
passes  except  for  the  life  of  tenant  in  tail.     Lit.  s.  608.  612«  619. 

Though  the  grant  be  inrolled.     Co.  L.  330.  b. 

And  if  the  lessee  attorns.     Co.  L.  330.  b. 

So,  if  tenant  in  tail  grants  all  bis  estate.     Lit.  s.  613. 

Though  livery  of  seisin  be  made  upon  such  grant.     Lit.  s.  613. 

So,  if  tenant  in  tail  in  remainder  grants  his  estate  in  fee,  &Ce    Lit.  s.  615. 

[*]Or,  makes  a  feoffment  of  it,  with  the  assent  of  the  tenant  for  life  :  for 
his  assent  is  not  a  surrender.     R.  Carth.  110. 

So,  if  he  disseises  tenant  for  life,  and  afterwards  makes  a  feoffment  in  fee : 
for  he  was  not  seised  in  tail.     1  Rol.  634.  L  30. 

So,  if  tenant  in  tail  of  any  thing  which  lies  solely  in  grant,  makes  a  grant 
of  it  in  fee,  &c.  it  shall  not  be  a  discontinuance  :  as,  if  be  grants  a  rent, 
common,  advowson,  &c.     Lit.  s.  616,617. 

So,  if  tenant  in  tail  of  a  reversion,  remainder,  rent,  <iommon,  or  other 
thing  which  lies  in  grant,  levies  a  fine  of  it  in  the  king's  court,  it  does  not 
make  a  discontinuance  :  for  nothing  passes  but  for  his  own  life.  Lit.  s.  618. 
R.  3And»110. 

If  the  reversion  be  after  a  lease  for  his  own  life.     Co.  L.  333.  b. 
But  if  it  be  after  a  lease  by  him  for  years,  it  will  be  a  discontinuance : 
fer  then  the  freehold  passed  by  the  fine,  and  all  the  estates  are.  displaced. 
Co.  L.  332.  b.     Vide  ante,  (B). 

So,  if  tenant  in  tail  grants  a  thing,  which  lies  in  grant  only,  with  warranty 
which  descends  upon  the  issue  ;  it  shall  not  be  a  discontinuance.  Co.  L. 
332.  b. 

Though  he  leaves  assets  in  fee.     Co*  L.  332.  b. 
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So,  if  tenant  in  tail  of  a  rent  disseises  the  terre-tenant,  and  makes  a  feoff- 
ment with  warranty :  it  shall  not  be  a  discontinuance  of  the  rent,  though  the 
warranty  extends  to  it.     Co.  L*  332.  b. 

But  a  grant  of  a  reversion  by  tenant  in  tail,  after  a  former  discontinuance 
for  life,  &c.  if  it  t^kes  effect  in  his  life,  enlarges  and  continues  the  Brst  dis- 
eontinuance.     Co.  L.  333.     Vide  ante,  (B). 

(C  4.)  By  a  conveyance  which  has  not  livery. 

So,  a  conveyance  of  lands  and  tenements  which  operates  by  the  execu- 
tion of  the  deed,  without  other  ceremony,  shall  not  be  a  discontinuance  :  as, 
if  tenant  in  tail  exchanges  land :  for  it  passes*  by  the  deed,  without  livery. 
Co.  L.  332.  b. 

So,  if  a  man  tenant  in  tail  devises  his  land  by  his  will,  it  does  not  make 
a  discontinuance  :  for  it  does  not  take  effect  in  his  life  time.     Lit.  s.  634. 
If  he  conveys  by  lease  and  release  without  warranty.     Vide  ante,  (C  1.) 
Or,  by  bargain  and  sale  enrolled.     Adm.  1  And.  113.     R.  3  Leo.  IG* 
So,  if  tenant  in  tail  covenants  to  stand  seised  to  the  use  of  another  in  fee* 

1  Leo.  1 1 0. 

So,  if  tenant  in  tail  in  remainder,  or  such  a  person  as  could  not  make  a 
discontinuance  by  feoffment,  releases  to  a  disseisee,  with  warranty.  R.  Mo. 
256. 

Or,  levies  a  fine,  and  dies  without  issue  in  the  life  of  tenant  for  life.     R« 

2  Aind.  110.     R.  Latch,  65. 

So,  if  the  king  tenant  in  tail  grants  lands  by  his  letters  patent ;  it  does  not 
make  a  discontinuance.     Co.  L.  532.  b. 

If  a  copyholder  tenant  in  tail  surrenders  in  fee,  &c.  it  does  not  make  a 
discontinuance.     1  Rol.  632.  1.  25.     Vide  Copyhold,  (E). 

So,  if  an  husband  seised  in  right  of  his  wife,  of  a  copyhold,  surrenders  in 
fee.     R.  4  Co.  23.  a.     1  Rol.  632.  I.  35.     Vide  Copyhold,  (E). 

[A  discontinuance  is  not  affected  by  a  secret  feoffment  under  a  naked 
possession.     Cowp.  689.] 

[^][The  grantee  has  a  base  fee,  determinable  on  the  death  of  a  tenant  in 
.     3  Burr.  1703.     7  T.  R.  276.] 

(C  5.)  To  him  in  reversion  or  remainder,  or  with  him. 

So,  if  tenant  in  tail  conveys  to  him,  who  has  the  immediate  remainder  or 
reversion  dependent  upon  the  estate-tail ;  it  does  not  make  a  discontinu- 
ance.    Lit.  s.  625,  626.     1  Rol.  633.  1.  45. 

So,  if  tenant  for  life,  and  he  in  the  remainder  in  tail,  join  in  a  fine ;  it  shall 
not  be  a  discontinuance  :  for  each  gives  that  which  he  lawfully  may.  R.  1 
Co.  76.     R.  Cro.  El.  827.     Mo.  634.     Ow.  130. 

So,  if  a  reversion  or  remainder  be  in  the  king,  and  tenant  in  tail  makes  a 
feoffment,  &:c.  it  shall  not  be  a  discontinuance :  for  the  reversion  in  the 
king  cannot  be  divested ;  and  without  diVestingall  estates,  there  can  be  no 
discontinuance.     Co.  L.  335.  a. 

So,  if  there  he  tenant  for  life,  remainder  to  his  wife  for  life,  remainder  to 
the  heirs  of  their  bodies,  remainder  to  A.  in  fee,  and  husband  and  wife  levy 
a  fine  to  B.  in  fee  ;  this  is  not  a  discontinuance  to  the  estate  of  A.,  which 
was  not  divested  by  the  fine  :  for  the  estate  tail  was  not  executed  in  the 
tenant  for  life.     R.  per  three  J.     1  Lev.  37. 

So,  if  there  be  a  tenant  for  life,  remainder  to  B.  in  tail,  and  they  make  a 
lease  for  three  lives  ;  for  it  is  the  lease  of  the  tenant  for  life,  and  the  confir- 
mation of  B.     R.  Cro.  El.  56. 
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Tenant  for  life,  remainder  to  the  heir  of  Bt  in  tail,  remainder  to  C.  in 
tail ;  if  the  tenant  for  life  and  C.  in  the  life  of  B.  levy  a  fine,  it  will  not  be 
a  discontinuance :  for  by  fine  or  feoflfment  before  the  contingency,  the  con- 
tingent remainder  is  prevented.     2  Sand.  386. 

But  if  tenant  in  tail  conveys  to  him  in  reversion  and  a  stranger,  it  shall 
he  a  discontinuance  of  the  whole.  Co.  L.  335.  a. — If  he  who  is  the  stran- 
ger survives,  otherwise  not.     Cro.  Car.  406. 

Or,  to  him  in  reversion,  when  there  \s  a  mense  remainder  io  tail,  or  for 
life.     Co.  L.  335.  a.     1  Rol.  634.  1.  2. 

So,  if  tenant  in  tail,  remainder  to  B.  in  tail,  remainder  to  C.  in  tail,  &c. 
joins  with  C.  in  a  feoHment  and  fine ;  it  will  be  a  discontinuance  :  for  there 
IS  a  mense  remainder  in  B.  R.  Cro.  Car.  321.  Jon.  324.  1  RoL  632. 
1.  60. 

So,  if  tenant  in  tail  and  he  in  reversion  join  in  a  lease  not  warranted  by 
at.  32  H.  8.  28.  it  shall  be  a  discontinuance,  though  the  tenant  in  tail  dies 
without  issue  before  the  lease  determines.  R.  per.  three  J.  Croke  cont. 
Cro.  Car.  387.  405.     1  Ro).  633.  1.  10.     Jon.  359.     Hut.  126. 

(C  6.)  If  the  discontinuor  be  an  infant. 

So,  if  tenant  in  tail  within  age  makes  a  feoffment,  &c.  it  shall  not  be  a 
discontinuance  :  for  he  may  avoid  it  by  his  entry  \  and  that  which  he  him- 
self shall  avoid  shall  not  hurt  others;  and  therefore,  if  he  dies,  the  issue  ia 
tail  may  enter.     Lit.  s.  633.  635. 

So,  if  joint-tenants  within  age  make  a  feoffment  the  survivor  shall  enter 
into  the  whole.     Lit.  s.  634. 

(C  7.)  Or  was  never  seised  by  force  of  the  entafl. 

So,  there  shall  not  be  a  discontinuance  by  him  who  was  never  seised  by 
force  of  the  entail :  as,  if  the  grandfather  be  disseised  by  the  father,  [*]who 
makes  a  feoffment,  and  dies  ;  the  feofiVnent  never  shall  be  a  discontinuance, 
because  the  feofffor  was  not  seised  of  the  entail.     Lk.  s.  637. 

Though  the  father  survives  the  grandfather ;  for  though  he  himself  can- 
not enter  against  his  own  feoffinent,  his  issue  may.     Co.  L.  339.  a. 

So,  if  tenant  in  tail  discontinues  for  life,  and  dies,  his  issue  grants  the  re- 
version in  fee,  which  takes  effect  in  his  lifetime ;  this  shall  not  be  a  discon- 
tinuance ;  for  he  was  not  before  seised  by  force  of  the  entail.     Lit.  s.  638. 

Though  the  grant  of  the  reversion  was  with  warranty.     Co.  L.  339.  b. 

So,  if  the  issue  inhentable  to  an  entail  makes  a  feoffment  in  the  life  of  his 
ancestor,  it  shall  not  be  a  discontinuance.     Lit.  s.  640,  641. 

If  he  in  remainder  in  tail  after  an  estate  for  Hfe,  disseises  the  tenant  for 
life,  and  makes  a  feoffment ;  Lit.  s.  658.  for  though  the  remainder  was 
.vested  in  him,  yet  he  was  not  seised  in  tail.     Co.  L.  347,  b.     [Vide  Cowp. 

702.] 

If  tenant  for  life,  remainder  to  B.  in  tail,  join  in  a  fine  to  C.  in  fee.     R. 

Cro.  El.  827,  8. 

If  a  woman,  tenant  for  life,  intermarries  with  him  in  remainder  in  tail,  and 
husband  and  wife  join  in  a  fine.     R.  Mo.  634.     Cro.  El.  827. 

So,  if  the  eldest  son  inheritable  by  the  entail  enfeoffs  A.,  against  whom  a 
recovery  is  had,  in  which  the  feoffor  was  vouched,  and  then  dies,  in  the  life 
of  tenant  in  tail,  without  issue ;  it  shall  not  be  a  discontinuance  to  the 
younger  son.     R.  1  And.  44. 

But  there  is  no  need  that  the  person  be  seised  by  force  of  the  entail  at 
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the  time  of  the  discontinuance,  if  Le  ever  was  seised  by  force  of  it.  Co. 
El.  339. 

So,  a  feoffment  with  warranty  by  issue  inheritable  to  the  entail,  though  he 
was  never  seised  of  it,  may  have  the  effect  of  a  discontinuance.  Co.  L.  339.  a. 

So,  a  fine  by  him  in  remainder  in  tail  after  a  term  for  years,  during  the 
term,  shall  be  a  discontinuance,  though  he  is  not  tenant  in  tail  in  possession. 
Per  Coke,  1  Rol.  188. 

So,  if  there  be  tenant  in  tail  after  an  estate  to  A.  for  life,  and  A.  makes  a 
feoffment  to  the  use  of  himself  for  life,  remainder  to  the  tenant  in  tail  in  fee, 
and  afterwards  A.  and  the  tenant  in  tail  enter,  and  make  livery  to  B.,  it  will 
be  a  discontinuance  :  for  by  the  entry  of  the  tenant  in  tail,  (which  shall  be 
adjudged  an  entry  for  the  forfeiture,)  he  was  seised  in  tail,  and  then  a  feoff- 
ment by  him  and  A.  to  B.  made  a  discontinuance.  Per  two  J.  Clench,  cont. 
1  Leo.  127.  Cro.  El.  135. 

So,  if  an  estate  be  given  to  husband  and  wife  and  the  heirs  of  the  body  of 
the  husband,  and  they  join  in  a  feoffment  and  fine  ;  it  will  be  a  discontinu* 
ance ;  though  the  wife  had  a  joint  estate  for  life  with  the  husband,  and 
therefore  he  had  not  an  absolute  seisin  of  the  estate  tail.  R.  per  three  J. 
Jones  cont.  Cro.  Car.  321.     Jon.  323.     1  Rol.  632.  I.  47. 

[Actual  seisin  by  force  of  the  entail  is  essential  to  discontinuance.  1  H. 
B.  269.     2  Burr.  1065.] 

(C  8.)  If  the  discontinuaiice  was  not  executed  in  his  lifetime. 

So,  if  the  act,  by  which  the  discontinuance  is  made,  does  not  take  effect 
in  the  life  of  the  tenant  in  tail,  there  shall  be  no  discontinuance. 

As,  if  a  fine  be  levied  by  which  the  tenant  in  tail  grants  and  renders  his 
land  to  B.  in  fee  ;  it  shall  not  be  a  discontinuance  if  the  tenant  in  tail  dies 
before  execution.     Co.  L.  333.  b,     1  Rol.  632.  1.  45. 

[*}So,  if  tenant  in  tail  discontinues  for  life  or  in  tail,  and  afterwards 
grants  the  reversion  in  fee  ;  the  grant  does  not  make  or  enlarge  the  former 
discontinuance,  if  it  does  not  take  effect  in  his  lifetime.     Lit.  s.  622. 

Though  the  grant  be  with  warranty.     Co.  L.  333.  b. 

So,  if  he  discontinues  for  life  by  fine  with  warranty,  and  afterwards  levies 
another  fine  .with  warranty  to  himself  and  his  heirs  ;  the  last  fine  did  not 
make  another  discontinuance :  for  the  use  being  to  himself,  the  warranty 
was  extinct.     R.  1  Sal.  244.  ' 

So,  if  the  last  fine  was  to  A.  and  his  heirs,  it  would  not  be  a  discontinu- 
ance, if  the  first  discontinuee  for  life  did  not  die  before  the  tenant  in  tail.  R. 
1  Sal.  244. 

If  A.,  tenant  in  tail,  enfeoffs  B.,who  re-enfeoffs  A.,  C,,and  D,,  to  the  use 
of  A.  for  Hfe,  remainder  to  his  son  in  fee,  and  a  recovery  is  had  against  A. 
who  dies,  and  C.  and  D.  enter  ^  the  discontinuance  ceases  with  the  life  of 
A.     R.  1  And.  44. 

So,  if  the  grantee  of  a  reversion  grants  it  to  B.,  and  then  the  discontinuee 
for  life  dies  in  the  lifetime  of  the  tenant  in  tail,  and  B.  enters ;  it  shall  not 
he  a  discontinuance,  because  B.  does  not  take  by  the  grant  of  tenant  in  tail 
himself.     Co.  L.  333.  b. 

Or,  if  the  grantee  dies  without  heir,  by  which  the  reversion  escheats,  and 
then  the  discontinuee  for  life  dies,  and  the  lord  enters.     Lit.  s.  642. 

So,  if  it  be  not  executed  by  lawful  means ;  as,  if  tenant  in  tail  disseises  a 
discontinuee  for  life,  and  makes  a  feoffment,  and  then  the  discontinuee  dies, 
in  Ills  lifetime  j  the  feoffment  shall  not  be  a  discontinuance.     Co.  L.  333«bt 
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(C  9.)  If  his  act  was  lawful. 

So,  a  common  recovery,  by  tenant  in  tail,  as  vouchee,  is  not  a  discoQ- 
tinuance,  but  a  bar  to  the  entail,  and  all  remainders  and  the  reversion.  Vide 
Estates,  (B  27,  &c.) 

So,  a  fine  by  tenant  in  tail  is  a  bar  to.  bis  issue,  and  a  discontinuance  only 
to  those  in  remainder  or  reversion.     Vide  Estates,  (B  25.) 

So  now,  by  the  st.  32  H.  8.  28.  a  lease  for  three  lives  pursuant  to  the 
same  statute  does  not  make  a  discontinuance.  Co.  L.  333.  a.  Per  two 
J.  1  Leo.  299.     R.  Cro.  El.  602.     Sav.  77.     Per  three  J.  4  Lea.  191. 

So,  if  tenant  in  tail  leases  for  100  years  or  more  -,  it  docs  not  make  a  dis- 
contiouance  :  for  the  lease  determines  by  his  death.     Lit.  s.  622. 

So,  partition  made  by  parceners  in  tail  does  not  make  a  discontinuance. 
Lit.  s.  602. 

So,  if  tenant  for  life  or  for  years  makes  a  feoffment,  &c.  it  shall  not  be 
a  discontinuance,  but  a  disseisin.     (Qu.  Forfeiture?) 

Yet  a  recovery  against  tenant  for  life,  by  default,  upon  a  false  title,  makes 
a  discontinuance  to  the  reversion  or  remainder.    .Lit*  s.  674.  688. 

(D)  THE  EFFECTS  OF  A  DISCONTINUANCE. 

Every  discontinuance  divests  the  estate-tail,  and  all  remainders,  and  the 
reversion  depending  upon  it.     Co.  L.  327.  b. 

But  if  husband  and  wife  join  in  a  lease  for  life  of  the  land  of  the  wife, 
rendering  rent,  the  reversion  was  not  out  of  the  wife.     Co.  L.  333.  a. 

So,  by  a  discontinuance  for  life  or  in  tail,  the  tenant  in  tail  gains  a  new 
and  tortious  reversion  in  fee  to  himself;  for  being  divested  out  of  [*]the 
donor,  &c.  and  not  granted  to  the  discontinuee,  it  remains  in  the  discontin* 
uor.     Lit.  s.  620. 

And  this  reversion  descends  to  the  heir  general,  not  to  the  heir  in  tail. 
Lit.  s.  623. 

But  if  the  discontinuance  determines  in  the  life  of  the  tenant  in  tail ;  the 
tortious  reversion  vanishes,  and  he  shall  be  tenant  in  tail  as  before.  Co.  L. 
333.  a. 

[Tenant  in  tail,  by  sufTering  a  recovery,  takes  the  fee  either  by  purchase 
or  descent,  as  he  took  the  estate  tail.     5  T.  R.  104.  107.  n.] 

[And  by  a  fine  a  base  fee  is  created,  which  merges  in  the  other  fee,  and  so 
lets  in  the  ancestor's  incumbrances.     6  T.  R.  104.] 

(E)  WHEN  IT  SHALL  BE  DETERMINED. 

If  the  estate  of  the  discontinuee  determines,  or  is  defeated,  the  discon- 
tinuance is  purged:  as,  if  a  discontinuee  for  life  dies,  or  in  tail,  dies  without 
issue,  in  the  life  of  the  tenant  in  tail.     Vide  Co.  L.  333.  a. 

If  the  discontinuance  be  for  three  lives,  which  die.     R.  Lut.  781. 

So,  if  the  estate  of  the  discontinuee  be  forfeited  or  surrendered.  Lit.s.  636. 

Or,  defeated  by  entry  for  a  condition  broken.     Lit.  s.  632. 

If  the  discontinuee  re-enfcofFs  the  discontinuor.     3  Leo.  10. 

But  if  there  be  a  discontinuance  with  warranty,  and  the  discontinuee 
makes  a  lease,  and  afterwards  conveys  to  the  discontinuor,  who  dies ;  big 
heir  shall  not  avoid  the  lease,  though  the  warranty  be  determined  by  the 
re-conveyance.     3  Leo.  10. 

When  a  discontinuance  shall  be  avoided  by  remitter,  vide  in  Remitter, 
(Al.) 

Vol.  in.  «4  [M41] 


(  426  ) 
DISCOVERY. 

Vide  Chancery,  (2  G  3 — 3  B  1,  2.-3  IK) 

DISFRANCHISEMENT. 

Vide  Franchises,  (F  33,  34.) 

DISJUNCTIVE. 

Vide  CoNpiTiON,  (K  1,  &c.) — Farols,  (A  12.)— Pleader,  (R  7.) 

MDISMES. 

(A)  TITHES,  THE  NATURE  OF  THEM,  p,  444. 

(B)  OTHER  ECCLESIASTICAL  REVENUE,  p.  444. 

(fi  I.)  Oblations,  &c.  p.  445. 
(B  2.)  Glebe,  p.  446. 

(C)  TO  WHOM  DUE. 

(C  L)  To  the  rector,  p.  445. 

(C  2.)  To  another  spiritual  person,  p.  446. 

(C  3.)  To  the  king.  p.  446. 

(C  4.)  To  the  lord  of  the  manor,  p.  447. 

(C  5.)  To  a  patentee,  p.  447. 

(D)  BY  WHOM  PAYABLE,  p.  447. 

(E)  BY  WHOM  NOT. 

(E  1.)  Not  per  ecclesiam  ecclesiis.  p.  448. 

(E  2.)  By  those  who  prescribe  in  non  decimando. — ^Who 
may  prescribe. — Spiritual  persons,  p.  449. 

(E  3.)  The  king,  p  449. 

(E  4.)  A  county,  &c.  p.  449. 

(E  6.)  Who  cannot  prescribe,  p.  450. 

(E  7.)  By  the  king,  or  a  patentee  of  lands  given  to  the 
crown  by  the  st.  31  H.  8.  13.   p.  450. 

(E  8.)  By  a  real  composition  of  an  ecclesiastical  person, 
p.  452. 

(E  9.)  By  unity,  p.  453. 

(E  10.)  By  a  modus  dectmandu — What  modus  is  good. 

Another  recompence  in  discharge,  p.  ^4. 
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(E  11.)  Another  thing  for  the  benefit  of  the  parson. 

p.  455. 

(E  12.)  Though  the  modus  be  paid  to  anodier.  p.  456. 

(E  IS.)  Though  there  be  some  alteration  in  the  thing  foi^ 

which  the  modus  is  paid.  p.  456. 

(E  14.)  When  a  modus  is  not  good. — ^If  it  be  not  timf 

whereof,  &c.  p.  456. 
(E  15.)  If  it  does  not  import  a  benefit  to  the  parson*  be* 

yond  what  the  law  requires,  p.  456. 
(E  16.)  If  it  be  to  pay  one  species  of  tithes  in  satisfao- 

tion  for  another  species,  p.  457. 
(E  17.)  If  it  be  not  a  certain  recompence.  p.  458. 
(E  18.)  If  there  does  not  appear  a  remedy  for  the  modo^, 

p.  459. 
(E  19.)  If  apparently  unreasonable,  p.  459.  . 
[•](E  20.)  How  a  modus  shall  be  destroyed,    p.  469. 
(E  21.)  By  a  real  composition  of  a  lay  person,  p.  46ft. 

(F)  THE  SEVERAL  KINDS  OF  TITHES. 

(F 1.)  Predial,  p.  460. 

(F2.)  Mixt.  p.461. 

(FS.)  Personal. — ^Who  ought  to  pay  them.  p.  46L 

(F  4.)  Who  are  not  bovmd  to  paj  them.  p.  461, 

(G)  GREAT  TITHES. 

(G  1.)  What  are.  p.  461. 
(G  2.)  What  not.  p.  462. 

(H)  OF  WHAT  THINGS  TITHES  ARE  PAYABLE. 

(H  1.)  Of  common  right. — Com.  p.  462. 

(H  2.)  Hay.  p.  463. 

(H  3.)  Wood.— Of  what  wood  tithes  shall  be  paid.  p. 

463. 
(H  4.)  Of  what  not.  p.  464. 
(H  5.)  Agistment  of  cattle,  p.  465. 
(H  6.)  The  young  of  cattle,  p.  467. 
(H  7.)  Wool.  p.  468. 
(H8.)  Milk.  p.  468. 
(H  9.)  The  young  of  fowls,  p.  469. 
(H  10.)  Fruits,  seeds,  roots,  &c.— When  they  shall  b« 

paid,  and  how.  p.  470^  ^^^^ 
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(H  11.)  When  not.  p.  470. 

(H  12.)  Mills,  p.  470. 

(H  13.)  Tithes  for  hemp,  flax,  &c.  ascertained,  p.  471. 

(H  14.)  Of  what  things  tithes  are  not  payable,  of  com- 
mon right,  p.  472. 

(H  15.)  What  are  exempted  for  seven  years,  p.  472. 

(H  16.)  Of  what  things  tithes  are  due  by  custom,  p. 

473. 

(I)  THE  MANNER  OF  PAYMENT. 

.    (II.)  They  ought  to  be  severed  from  the  nine  parts,  p. 

474. 

(I  2.)  But  there  needs  no  notice  of  the  severance,  p. 

474. 

(K)  TITHES  BELONG  TO  THE  SUCCESSOR  FROM  THE  DEATH, 
&c.  OF  THE  LAST  INCUMBENT,  p.  475. 

(L  1.)  WHEN  TITHES  SHALL  NOT  BE  PAID.  p.  475. 

[*](L  2.)  A  parson  shall  not  have  tithes  during^  a  lease, 

or  composition  for  them.  p.  475. 

(L  3.)  He  ought  to  take  them  away  within  a  reasonable 
time,  and  herein  of  the  consequences  of  remov- 
ing them.  p.  476. 

(M)  REMEDY  FOR  TITHES. 
(Ml. 


(M2. 


(M8. 
(M4. 

(M5. 
(M6. 

(M7. 

(M8. 


In  the  ecclesiastical  court. — By  spoliation,  p. 
476.  J     f  F 


By  libel. — In  what  cases,  a  suit  by  libel  shall  be 
in  the  spiritual  court,  p.  477. 

By  what  means  payment  shall  he  compelled 
there,  p.  478. 

When  it  shall  have  the  aid  of  justices  of  peace, 
p.  479. 

In  the  temporal  courts. — In  the  hundred  or  coun- 
ty court,  p.  479. 

Before  the  mayor  of  London. — ^When  tithes  are 
paid  in  London,  p.  480. 

How  recovered,  p.  481. 

In  the  courts  of  Westminster.    By  scire  facias 
dind  mandamtis.  p.  48L 

(M9.)  By  prohibition,  p.  482. 

(M  10.)  By  right  of  advowson  and  indicavit.  p.  482. 

1411  ^  '^ 
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(Mil.)  By  action.    By  action  upon  the  st.  2  &  3  Ed.  6^ 

for  the  treble  value,  p.  483. 
(M  12.)  By  trespass,  p.  483. 

(M  13.)  In  a  court  of  equity. — In  the  exchequer,  p.  483. 
(M  14.)  The  bill,  when  sufficient,  p.  484. 
(M  15.)  The  plea.  p.  485. 
(M  16.)  The  answer,  p.  485. 
(M  1 7.)  In  chancery,  p.  486- 
(M  18.)  The  remedy  upon  a  disseisin  of  tithes,  p.  487. 

(N)  ASSURANCE  OF  TITHES,  p.  487. 

(A)  TITHES,  THE  NATURE  OF  THEM. 

Tithes  are  an  ecclesiastical  inheritance,  collateral  to  the  land,  and  pro- 
perly due  to  an  ecclesiastical  person.     D.  11  Co.  13.  b. 

And  because  they  are  collateral  thej  cannot  be  extinguished  by  unity  of 
possession;  as,  if  a  parson,  &c.  be  seised  of  lands  in  right  of  his  church,  if 
be  afterwards  aliens  them,  tithes  are  payable.     Mo.  50.     Vide  post,  (D). 

If  a  manor  or  lands  belonged  to  an  abbot,  prior,  &c.  to  whom  a  church 
was  appropriate  i  after  the  dissolution,  the  tithes  of  the  lands  copyholds  of 
\       the  manor  should  be  paid  to  the  parson.     R.  Mo.  50.  219. 
■  So,  they  are  not  extinguished,  if  the  parson  releases  to  his  parishioner  all 

demands  in  his  land.     Ow.  39,  40. 

So,  they  cannot  be  granted  by  copy ;  for  they  are  not  parcel  of  the  de- 
mesnes of  the  manor.     Dub.  Cro.  El.  814.  293.     R.  contra,  Cro.  El.  413. 
P       Per  Rol.  1  Rol.  498.  1.  10.     Mo.  355.     Vide  Copyhold,  (C  1.) 

[*]So,  they  are  an  incorporeal  inheritance  ;  and  therefore  do  not  pass  by 
graot  without  deed. 

And  a  rent  cannot  be  issuing  out  of  them.     Co.  L.  47.  a. 

(B)  O^HER  ECCLESIASTICAL  REVENUE. 

(B  1.)  Oblations,  &c. 

Other  ecclesiastical  revenues  were  oblations,  or  obventions,  pensions, 
and  mortuarie*s.     Vide  Prohibition,  (G  11.) 

Oblations  are,    gucecunqiu  a  piis  offeruntur  Deo  ^  ecclesia*     2  Inst.  489. 

And  they  are  voluntary,  or  due  by  custom  at  a  certain  time;  as,  upon 
marriage,  baptism,  purification  of  women,  funerals,  &c.     Vide  2  Inst.  659. 

And  by  can.  S.  Mepham.  arch.  Cant,  made  anna  1326,  those  qui  in  nu- 
bentium  soUnniis^  punficationibus^  exequiis,  <$/■<:.  ad  unius  denar*  veL  aL  mo- 
dica  quantitat,  obiationem  populi  devotionem  suntmoliti  restringere,  fyc.  shall  ^ 

be  suDJect  to  the  pain  of  excommunication.     Vide  Lind.  185.     Vide  Cod.'  *^ 

Ju.  Eccl.  739.  ' 

And  by  Can.  Othoboni,  anno  1268,  capellani  ^c*  univtrsas  oblationes, 
4^c.  rectori  ecclesios  matricis  restituere  debentj  under  pain  of  suspension.  Vide  i 

Co.  Ju.  Eccl.  235.  ! 

And  now,  by  st.  2  &  3  Ed.  6.  13.  all  who  by  the  laws  and  custom  of  the  | 

realm  ought  to  pay  oflTerings,   shall  vearly  pay  them   to  the  parson,  &c.  or  I 
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farmer  of  the  parish  where  he  dwells,  at  the  four  most  usual  offering-dajs, 

or  otherwise  at  Easter* 

By  this  statute  all  customary  oblations  to  be  paid  at  communion,  mar- 
riages, &c.  ought  to  be  paid. 

[Per  tot.  Cur. — Easter  offerings  are  due  of  common  right  at  2rf.  per 
head,  unless  customary  to  pay  more,  to  him  who  exercises  the  spiritual 
function.  T.  10  G.  Bunb.  173.  T.  1725,  Bunb.  198.  A  mortuary  can- 
not be  sued  for  in  equity,  but  at  common  law,  or  in  the  spiritual  court.  M. 
13G.  Str.  715.] 

[A  poor  vicarage  may  be  entitled  to  an  augmentation  under  stat.  29  C. 
G.  8.  though  the  reservation  is  not  made  to  it ;  and  a  constant  regular  pay- 
ment is  evidence  thereof.     H.  1747,  1  Vesey,  91.] 

As  to  tenths,  first  fruits,  synodals,  procurations,  &c.  vide  Tenths. — Pro- 
hibition, (G  11.) 

(B  2.)  Glebe. 

Every  church  of  common  right  ought  to  have  a  manse  and  glebe.  Vide 
Ecclesiastical  Persons,  (C  9.) 

Gleba,  esi  terra  in  qua  consistit  dos  ecclesm,     Lind.  254. 

By  Can.  1603.87.  archbishops  and  bishops  shall  procure  terriers  of  all 
glebe,  &c.  which  belong  to  any  parsonage,  vicarage,  or  rural  prebend,  to  be 
taken  by  honest  men  of  every  parish  (of  whom  the  minister  to  be  one)  to  be 
laid  up  in  their  registers.     Vide  Cod.  Ju.  Eccl.  688. 

(C)  TO  WHOM  DUE. 

(C  1.)  To  the  rector. 

AH  tithes,  renewing  within  a  parish,  regularly  ought  to  be  paid  to  the  recr 
tor  of  the  same  parish.     Hob.  296. 

[*]And  this  since  the  council  of  Lateran,  without  question,  A^  1215. 
Seld.  H.  of  T.  3  vol.  1150.   1222.  1258. 

If  there  be  rector  and  vicar  endowed,  all  tithes  belong  to  the  rector, 
which  the  vicar  does  not  claim  by  endowment  or  prescription.     R.  2  Bui.  27. 

[A  perpetual  curate  of  a  chapel,  though  appointed  expressly  for  life,  being 
removable  at  common  law  without  cause,  and  by  ecclesiastical  law  for  cause, 
has  not  such  a  permanent  interest  as  to  claim  tithes.     M.  1 729,  Bunb.  273.] 

A  rector  by  an  illegal  presentation,  being  inducted,  shall  have  tithes. 
Hob.  302. 

But  before  the  council  of  Lateran  A^  1215,  every  one  might  give  bis 
tithes  to  what  spiritual  person  he  pleased.  2  Inst.  641.  2  Co.  44*  b.  But 
this  was  restrained,  not  by  a  canon  of  that  council,  but  by  a  decretal  epistle 
of  pope  Innocent  3d.     Cod.  Ju.  Eccl.  690.     [Vide  2  Wils.  182.] 

So,  if  cattle  depasture  in  a  fenn,  &c.  which  is  extraparochial,  tithes  of 
the  pasturage  are  payable  to  the  rector  of  the  parish  where  the  owner  io^ 
habits,  if  there  be  not  a  custom  for  payment  to  another.     Sav.  60. 

So,  by  St.  2  &  3  Ed.  6.  13.  if  it  is  not  known  in  what  parish  the  waste  pr 
common,  where  the  cattle  depasture,  lies. 

(C  2.)  To  another  spiritual  person. 

But  by  custom,  a  portion  of  tithes  in  one  parish,  may  be  due  to  the  rector 
of  another  parish.     4  Co.  35. 

So,  if  the  vicar  be  endowed  with  tithes  of  hay,  or  small  tithes,  they  oo^^t 
to  be  paid  to  him. 
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irthe  vicar  be  endowed  with  tithes  of  hay,  and  the  land  be  sowed  with 
clover ;  the  vicar  shall  have  the  tithes  of  the  clover.  R.  (ut  dicitur)  Carth. 
264.     Skin.  341. 

If  a  parson  has  tithes  of  all  grain,  he  shall  have  the  tithes  of  seed  of  clover, 
thoagh  the  vicar  has  the  tithes  of  the  clover  grass.     Skin.  341 . 

But  a  parish  clerk  cannot  prescribe  to  have  tithes.     R.  Mo.  908. 

(C  3.)  To  the  king. 

Extraparochial  tithes  are  due  to  the  king*  1  R*  657.  1.  15.  20.  30.  35. 
S(i.  137.     Cod.  Ju.  Eccl.  691. 

[The  tithes  of  assart  lands,  by  virtue  of  the  words  de  novo  assartatis  et 
assarlandis  in  the  grant  of  Ed.  1.  should  be  con&ned  to  such  lands  as  were 
then  assarted,  or  intended  shortly  so  to  be  ;  and  not  extended  to  such  as 
should  be  so  in  future  ages,  especially  if  they  had  never  paid  tithes.  Semb. 
per  Corny ns.     H.  1731,  Bunb.  3 12.] 

And  if  the  king  grants 'them,  his  patentee  shall  have  them.-  1  Rol.  657. 1. 
15.     Vide  post,  (C  5.) 

But,  by  custom,  they  may  be  paid  to  the  parson,  vicar,  &c.  of  such  a  par* 
.  ish.     Sav.  60. 

So,  now,  by  st.  2  &  3  E.  6.  13.  the  tithes  of  cattle  depasturing  in  a  waste 
or  common  extraparochial,  or,  if  the  parish  is  unknown,  are  given  to  the 
parson,  &c.  of  the  parish  where  the  owner  dwells.     2  Inst.  651  • 

[*](C  4.)  To  the  lord  of  the  manor. 

By  the  common  law  no  one  was  capable  to  take  tithes  in  pernancy,  but 
a  spiritual  person,  or  the  king,  who  is  persona  mixta.     R.  3  Co.  44,  45. 

Or,  the  patentee  of  the  king,  by  his  prerogative.     2  Co.  44.  a. 

Yet,  by  indirect  means,  a  layman  might  take  them ;  as,  a  lord  of  a  manor 
oiay  prescribe,  in  consideration  that  he  has  paid  so  much  to  the  rector  for 
all  tithes  within  his  manor,  to  take  all  tithes  within  his  manor.  R.  2  Co. 
45.     Cro.  El.  299     R.  Cro.  El.  763.     Mo.  485. 

And  he  ought  to  prescribe  to  have  dtcimam  garham^  or  decimum  cumulum 
granorum  ;  not  pro  decimis  garbarum  :  for  they  are  not  tithes  properly, 
kut  a  profit  apprender.     R.  Cro.  £1.  599. 

(C6.)  To  a  patentee. 

So  now,  by  st.  27  H.  8.  28.  patentees  of  all  manors,  lands,  tenements, 
tithes,  pensions,  churches,  portions,  &c.  or  other  hereditaments  of  abbeys, 
&c.  dissolved  heretofore  or  by  this  act,  shall  enjoy  the  same  according  to 
the  effect  of  such  letters  patents ;  and  shall  have  the  same  remedies,  6ic. 
as  the  abbots,  Sic.  could  have  had. 

So,  patentees  of  lands,  tithes,  &c.  given  to  the  king  by  st.  31  H.  8.  13.  37 
H.  8.  4.  or  1  Ed.  6.  14.  which  by  construction  of  those  statutes  and  the  st. 
32  H.  8.  7.  and  1  &  2  Ph.  &  M.  8.  are  become  temporal  inheritances.     Co. 

L.  159.  a. 

And  by  st.  32  H.  8.  7.  and  1  &  2  Ph.  &  M.  8.  those  patentees  shall  have 
the  same  remedy  for  recovery,  &c.  and  the  same  means  for  assurance  of 
such  tithes,  &c.  as  for  other  temporal  inheritances.     Vide  post,  (M  1 8. — N). 

And  may  sue  in  the  ecclesiastical  court  for  withholding  such  tithes,  &c. 

Vide  post,  (M  2.  3.) 
So  by  st.  2  &  3  Ed.  6.  1 3.  they  may  recover  the  double  value  if  predial 

tithes  be  not  set  out,  &c.     Vide  post,  (IVI 2.) 
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[If  a  patentee  claims  the-tithes  of  a  maDor,  &c.  formerly  belonging  to  an 
abbot,  who  was  seised  thereof  as  of  a  portion  of  tithes  in  gross,  and  bis  evi- 
dence mentions  only  omnes  vel  omnimodas  decimas,  <^c.  without  mentioDing 
a  portion,  it  is  sufficient  to  support  it.     H.  1 724.     Bunb.  1 89.] 

Vide  ante,  (C  3, 4.) 

(D)  BY  WHOM  PAYABLE. 

'   AH  persons  generally  ought  to  pay  their  tithes  to  whom  they  are  due. 
And  therefore,  of  common  right  all  lands  ought  to  pay  tithes.     1 1  Ca» 

\5.  a. 

Though  held  in  capite.     Mo.  9 1 5. 

The  tithes  shall  be  paid  by  the  occupier  of  the  same  lands. 

If  the  owner  occupies  them,  he  shall  pay. 

If  he  leases  them  for  a  year,  or  at  will,  &c.  the  lessee  shall  pay. 

If  the  owner  or  lessee  sells  the  crop  of  grass  or  corn,  and  the  vendee  cuts 
it,  he  shall  pay  the  tithes.     2  Bui.  1 84. 

So,  if  the  owner  of  wood  sells  to  another,  who  cuts  it ;  he  shall  pay. 

If  the  owner  of  the  land  sells  the  crop,  and  then  purchases  the  rectory, 
the  vendee  shall  pay  tithes  to  him.     R.  2  Bui.  1 84. 

[*]It  the  occupier  be  a  disseisor,  &c.  and  sets  out  his  tithes,  the  parson 
may  take  them  ;  for  it  is  not  material  whether  he  has  the  possession  by  right, 
or  by  wrong.     R.  Jon.  89,  90. 

But  if  the  owner  consumes  his  herbage  by  agistment  of  the  cattle  of  ano- 
ther, the  owner  of  the  cattle  does  not  pay  the  tithes.  1  Jon.  254.  1  Rol. 
636.1.  15. 

If  a  parson,  &c.  at  common  law,  had  enfeoffed  another  of  his  glebe,  (he 
feoffee  paid  tithes  ;  for  tithes  are  not  extinguished  or  suspended  by  unity  of 
possession.     11  Co.  13.  b.     Dy.  43.  a.     Vide  ante,  (A.) 

So  now,  if  a  parson  leases  his  glebe,  the  lessee  shall  pay  tithes.  Dub* 
Dy.  43.  a.     Per  Fenner,  1  Rol.  655.  1.  42. 

Though  he  leases  it  with  all  profits  belonging,  rendering  rent  for  all 
demands  to  the  same  rectory  belonging.  R.  11  Co.  13.  b.  Cro.  El.  16  K 
Cont.  per  two  J.  Mo.  47.     Ace.  Dy.  43.  a.  in  marg.     Ow.  39.   1  Leo.  30O. 

So,  if  a  parson  sells  the  emblements  of  his  glebe,  the  vendee  shall  pay 
tithes.     1  Rol.  655.  1.  45. 

If  a  vicar  sows  his  glebe,  and  dies  before  severance,  his  executor  shall 
pay.     Dub.  Hob.  188. 

If  a  parson  leases  his  rectory,  he  shall  pay  tithes  to  his  lessee  for  his  oth- 
er lands  in  the  same  parish.     11  Co.  14.  a.     R.  Dy.  43.  a.     Mo.  532. 

If  be  leases  his  rectory,  reserving  the  tithes  of  his  own  land,  and  after- 
wards grants  this  land  ;  the  grantee  shall  pay  tithes.  Semb.  Dy.  43.  a.  in 
marg. 

But  if  a  parson  lets  his  glebe  rendering  rent  for  tithes  after  growing,  a* 
well  as  for  other  demands;  the  lessee  shall  not  pay  tithes  to  him.  Scrubs. 
Cro.  EI.  161. 

(E)  BY  WHOM  NOT. 
(El.)  "N  ot  per  ecclesiamecclesia. 

One  spiritual  person,  generally,  does  not  pay  tithes  to  another:  as,  if  a 
vicar  be  endowed  of  glebe  and  small  tithes ;  he  shall  not  pay  tithes  of  his 
glebe  to  the  parson.     R.  Cro.  El.  479.  579.     Sav.  3. 
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So,  a  parsou  shall  not  pay  tithes  to  the  vicar,  for  his  glehe.     Mo.  457. 

So,  if  a  vicar  be  endowed  of  small  tithes,  generally,  the  parson  shall  not 
pay  small  tithes  to  the  vicar.     R.  Cro.  EJ.  578.     Mo.  910. 

Though  the  endowment  be  of  the  small  tithes  of  the  whole  parish.  R. 
Cro.  El.  578.     Mo.  910. 

So,  a  patentee  of  a  parsonage  shall  not  pay :  for  the  parsonage  being  dis- 
charged at  the  time  of  the  endowment,  and  afterwards  at  the  dissolution, 
the  patentee  shall  have  it  discharged.     R.  Cro.  El.  578. 

So,  if  land  be  severed  from  the  glebe  after  endowment,  it  shall  not  paj 
tithes  to  the  vicar.     R.  2  Rol.  335.  1.10. 

But  the  lessee  of  the  parson  shall  pay  small  tithes  to  the  vicar.  R.  Cro* 
El.  479.  578.     Mo.  910.     Sav.  3. 

So,  the  parson  himself  shall  pay,  if  the  endowment  was  of  tithes  of  the 
glebe  expressly,  as  it  might  be.     Cro.  El.  578.     Mo.  910. 

Or,  the  land  comes  to  the  parsonage  after  the  endowment.     Vide  Mo.  910. 

Or,  if  the  parson  has  lands  not  parcel  of  the  rectory.  11  Co.  14.  a. 
Vide  Ante,  (D). 

[*](E  2.)  By  those  who  prescribes  in  non  dedmando. — ^Who 

may  prescribe. — Spiritual  persons* 

So,  a  spiritual  person  may  prescribe  in  non  decimando  .  2  Co.  44.  b.  1 
Rol.  653.  1.  10.     Cro.  El.  475.      1  Leo.  248. 

And  therefore,  a  bishop  may  prescribe,  that  he  and  all  bis  predecessors, 
seisedof  such  a  manor  in  right  of  his  bishopric,  have  held  the  manor  by 
them  and  their  tenants,  discharged  of  tithes.  R.  2  Co.  44,  5.  1  Rol. 
653.  1.  15.     Cro.  El.  216.     1  Leo.  248.     Mo.  425. 

And  his  tenant  of  the  manor,  by  such  prescription,  may  be  also  discharg* 
ed  :  for  the  demise  does  not  make  the  land  chargeable,  which  was  discharg- 
ed before.     R.  2  Co.  45.  a.     1  Rol.  653.  1.  25.     Cro.  El.  475.  511.     Mo. 

619. 

So,  the  copyholders  of  the  manor  may  allege  a  prescription  in  the  bishop 
for  their  discharge.     R.  1    Rol.   653.  1.  40.     Cro.  El.  784.     Mo.  618. 

Yel.  2.  ^  .       .  '  •    . 

So,  a  parson,  having  glebe  in  another  parish,  may  prescribe  in  nan  a«ct- 
mandoj  for  him,  his   farmers,   and  tenants.     R.  1  Rol.  653.  1.  30.     Mo. 

531.  ,    . 

So,  an  abbot,  or  other  ecclesiastical  body,  might  prescribe  in  non  tfectman- 

do.     Vide  Mo.  531. 

So,  if  a  manor,  land,  &c.  of  a  bishop,  parson,  &e.  be  granted  to  another 
in  fee,  and  afterwards  regranted  to  the  bishop  and  his  successors  ;  the  pre- 
scription is  not  destroyed.     R.  1  Leo.  248.     Cro.  El.  216. 

(E  3.)  The  king. 

So,  the  kinc'  may  prescribe  in  non  decimando  :  for  he  is  persona  mixta* 
R.  Jon.  387.''   R.  Hard.  315.     Mo.  486. 

As,  for  tithes  of  the  lands  of  a  forest,  though  they  are  withm  a  parish. 
Sti.  137.     R.  Ca.  Eq.  230. 

Thout'h  the  land  be  demised  at  the  king's  will.     Mo.  915. 

But  the  king's  patentee  shall  not  have  the  same  privilege.  R.  Jon.  387. 
Cro.  Car.  94.     1  Rol.  655.  1.  25.     Hard.  315.  .  ^     :,.    u         ,    r 

So,  without  a  particular  prescription,  the  king  shall  not  be  discharged  of 
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tithes  for  the  anti^nt  demesnes  of  the  crown.  R.  Hard«  315.  Semb.  Sti. 
137. 

So,  when  discharged  by  prescription,  if  he  aliens  the  land,  the  prescription 
is  destroyed  :  and  therefore,  if  afterwards  the  same  land,  by  escheat,  &c. 
comes  back  to  the  crown,  it  shall  not  be  discharged  of  tithes.  R.  Hard. 
315. 

So,  a  lessee  for  life  or  years  of  the  king,  shall  not  have  the  same  privilege. 
Mo.  915.  Qu.  If  this  does  not  relate  to  monastery  land  ?  Vide  post,  (E  7.) 
R.  that  a  lessee  for  years  of  the  king,  rendering  rent,  shall  have  privilege, 
if  the  king  prescribes  for  him  and  his  tenants  to  be  discharged.  Per  Cur. 
Exch.  M.  6  Geo,  3. 

(E  4.)  A  county,  &c. 

So,  a  county  may  prescribe  in  non  decimando*     1  Rol.  653.  I.  50. 

So,  a  county,  as  the  Weld  of  Kent,  or  Sussex,  may  prescribe  in  non-pay- 
ment of  tithes  of  wood.  1  Rol.  653.  1.  52,  654.  1.  5.  2  Rol.  122.  Pal, 
37.     2  Inst.  645.  653. 

So,  an  hundred.     Semb.  1  Rol.  654. 1.  30.     Mar.  25.  pi.  59. 

[*]So,  a  man  may  prescribe,  that  by  the  custom  of  the  country  where  he 
lives,  no  tithes  are  paid  for  the  milk  of  ewes.     R.  1  Rol.  654.  i.  15. 

That  by  custom  a  baker  does  not  pay  tithes  for  grain  which  he  grinds  in 
his  mill  for  his  trade,  whereby  the  parson  has  more  ample  tithes:  for  this 
is  but  a  personal  tithe.     R.  1  Rol.  654.  1.  20.     4  Mod.  337. 

But  a  parish  cannot  prescribe  in  non  decimando.  1  Rol.  653.  1.  47.  2 
Inst.  645.     Mar.  25.  pi.  59. 

So,  a  custom  de  nondecimando  cannot  be  alleged  in  an  hundred  or  county, 
for  things  which  of  common  right  ought  to  pay  tithes  :  as,  for  agistment  of 
cattle.     R.  4  Mod,  344.     Sal.  655.     Carth.  392.     Skin.  560. 

(E  5.)  Who  cannot  prescribe. 

But,  generally,  a  layman  cannot  prescribe  in  non  decimando.  1  Rol. 
653.  1.  5.     R.  2  Co.  44.     Mo.  425.  *  Hob.  297. 

As,  churchwardens  who  have  lands  for  the  repair  of  the  church ;  though 
their  office  be  ecclesiastical.     1  Rol.  653. 1.  1.  31. 

And  therefore,  if  an  abbot  and  convent,  &:c.  grant  land  to  a  layman,  or 
are  dissolved,  whereby  the  lands  come  to  a  layman  ;  though  the  abbot  had 
prescribed  in  non  decimando,  the  layman  cannot :  for  the  privilege  is  gone. 
R.  Jon.  373. 

So,  the  pope  by  his  bull  could  not  discharge  a  subject  from  payment  of 
tithes  after  the  council  of  Lateran.     2  Inst.  653. 

Yet  if  an  abbot,  or  prior,  was  seisqd  of  lands  discharged  of  tithes,  the  pre- 
sent farmer  of  such  lands  shall  be  admitted  to  prescribe  in  non  decimaado 
by  force  of  the  st.  2  &  3  Ed.  6.  13.  which  says^  that  every  person  shall  pay 

f>redial  tithes  in  such  manner  as  of  right  ought  to  be  paid  iu  forty  years  be- 
ore.     Mo.  219. 

And  by  that  st.  s.  4.  no  person  shall  be  compelled  to  pay  tithes  for  lands, 
&c.  by  law  or  statute,  or  by  any  privilege  or  prescription  not  chaqjeable 
with  payment  of  tithes,  or  discharged  by  compogition  real. 

And,  per  Hobart,  if  a  person  temporal  succeeds  a  body  spiritual  in  dis- 
charge, he  shall  be  reputed  as  a  person  or  body  spiritual.     Hob.  2^6. 

So,  where  lauds  came  to  the  king  by  the  st*  31  FI.  8.  13.  lands  discharg- 
ed by  prescription  in  the  kinds  of  an  abbot,  &c.  shall  be  discharged  in  the 
hands  of  the  king,  or  his  patentee.     R.  Jon.  373.     Vide  post,  (E  7.) 
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flliere  can  be  no  prescription  in  non  decintando  ngainst  a  lay  rector,  any 
more  than  against  a  spiritual  rector;  but  there  may  against  one  who  only 
entitles  himself  to  tithes.-  H.  1732,  Bunb.  325.  T.  1739,  Bunb.  345. 
(Com.  643.  S.  C.)] 

(E  7.)  By  the  king,  or  a  patentee  of  lands  given  to  the  crowQ 

by  the  St.  8 1  H.  ».  13. 

So,  by  the  St.  31  H.  8.  13.  (which  dissolves  all  houses  of  religion  above 
200/.  a-year  value),  the  kfng  and  his  patentees  shall  hold  all  manors,  lands, 
&c.  belonging  to  such  houses,  discharged  of  the  payment  of  tithes,  as  freely 
as  the  abbots,  &c.  held  the  same  at  the  day  of  their  dissolution. 

And  this  privilege  extends  to  all  lands  given  to  the  king  by  the  st.  31  H« 
8.  13. 

Though  they  ^ere  lands  appurtenant  to  abbeys,  &c.  givep  to  the  king 
[*]by  the  st.  27  H.  8.  28.  but  continued  by  the  king  pursuant  to  a  proviso 
in  the  same  statute,  and  not  dissolved  till  the  st.  31  H.  8. 

But  lands  appurtenant  to  houses  of  religion  given  to  the  king  by  the  st.  27 
H,  8.  28.  which  dissolved  the  lesser  abbeys,  &c.  under  the  value  of  200/. 
a-year,  are  not  exempted  from  payment  of  tithes.  Jon.  3»  185.  370.  R, 
2  Cro.  608.     R.  Cro.  Car.  425.     Jon.  370. 

Nor,  lauds,  which  came  to  the  crown  by  the  st.  37  H.  8.  4.  or  1  Ed.  6. 
1 4.     2  Co.  46.     Jon.  4.  1 85.     Mo.  420.  9 1 3. 

If  they  are  not  exempted  by  a  real  composition,  or  modus  decimandi$ 
though  they  were  after  the  dissolution  granted  by  the  king  to  a  greater  abw 
bey  dissolved  by  the  st.  31  H.  8.     R.  Jon.  3.     2  Cro.  608. 

pTor,  lands  which  are  vested  in  the  king  by  the  st.  32  H.  8.  24.  which  has 
the  same  words  as  the  first  clause  of  the  st.  31  H.  8.  13.  but  not  the  subse- 

Suent  clause  of  discharge.  R.  2  Cro.  58.  Cont.  per  three  J.  Jon.  190. 
L  Ray.  225.  Cont.  ace.  Mo.  913^  VideCa.  Eq.  225.  Dub.  Godb,  392, 
Bridg.  32.  Dub. 

An  abbot,  &c.  might  be  exempt  from  the  payment  of  tithes  by  the  pope'a 
bull,  by  his  order,  by  prescription,  by  real  composition,  or  by  unity  of  pos- 
session.    Jon.  3.  368.     2  Cro.  608.     Hob.  296.     Poph.  156, 

The  pope  by  his  bull  used  to  exempt  whom  he  pleased  from  payment  of 
tithes,  and  such  exemption  was  allowed  for  good.     Jon.  368. 

And  though  such  exemption  ceased  by  the  dissolution  of  the  body  to  whom 
granted,  being  personal ;  yet,  if  any  abbot,  &c.  had  an  exemption  by  bull  at 
the  time  of  the  dissolution,  the  lands  shall  be  now  exempt  by  the  st.  31  H. 
8.     Per  Hob.  297.     Jon.  3. 

So,  by  divers  grants  of  the  pope,  several  religious  orders  were  exempted 
from  the  payment  of  tithes,  quamdiu  propriis  manibus  terras  cohbant.     Cod. 

Ju.  Eccl.  701. 

But  by  pope  Adrian  the  4th,  these  orders  were  reduced  to  Cistercians, 
Hospitallers,  and  Templars.     2  Inst.  652. 

To  whom  the  Praemonstratenses  were  added  by  Innocent  the  3d,  anno 
1215.     2  Inst.  652. 

And  by  the  council  of  Vienna,  anno  131 1,  4  Ed.  2.  the  Templars  are 
condemned  for  heresy ;  and  17  Ed.  2.  their  possessions  given  to  the  king. 

And  by  the  st.  2  H.  4.  4.  all  orders,  which  put  a  bull  in  execution  for 
discharging  lands  from  tithes  in  the  hands  of  their  tenants  or  farmers,  incur  a 

praemunire. 
And  therefore,  all  lands  which  belonged  to  an  abbey,  Sic.  of  the  order  of 
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Cistercians,  or  Pwemonatratenscs,  (for  Hospitallers  were  afterwaras  diasol- 
red  by  the  st.  32  H.  8.  14.  and  the  Templ«irs  before  the  st.  17  Ed.  2,  at 
the  time  of  the  dissolution,  by  force  of  thest.  31  H.  8.  13.  shall  be  exempt- 
ed from  tithes,  in    th^  bands  of  the  king,  or  his  patentees.     Hob.  297. 

OW.  46.  rx_  !_     . 

Wood  or  meadow  as  well  as  arable.     Dy.  277.  b.  m  mai^. 

[Right  of  common  maybe  discharged  as  well  as  lands.     M.  1723.  Bunb. 

So,  they  shall  be  exempted  in  the  hands  of  the  king's  tenant,  in  respect  of 
his  dignity.  Ow.  46.  2  Leo.  71. :  for  the  king  docs  not  occupy  himself; 
and  therefore,  his  farmer  or  tenant  shall  be  exempted,  if  he  be  tenant  for 
years,  or  at  will,  and  the  freehold  is  in  the  king.     Mo.  915.     Hard.  382. 

r*]And  in  the  hands  of  tenant  in  tail  as  well  as  in  fee.     R.  Hard.  1 74. 

Though  there  was  a  subsequent  contract  or  covenant  by  the  abbot,  &c. 
after  the  council  of  Lateran  to  pay  tithes.     R.  Hard.  101. 

So,  the  reversion  shall  be  exempted,  if  they  were  in  the  hands  of  a  lessee 
for  hfe,  or  donee  in  tail,  at  the  time  of  the  dissolution.     R.  Hard.  190.     4 

Leo.  47»  .     ,    . 

Or,  in  the  hands  of  a  lessee  for  years,  who  paid  tithes  at  the  dissolution. 
R.  Dy.  277.  b.     R.  Pal.  119.     R.  2  Cro.  559.     2  Roh  1 42. 

But  lands  purchased  by  those  orders  after  the  year  1215.  were  not  ex- 
empted, for  the  exemption  extended  only  to  lands  then  in  their  possession. 
Cod.  Ju.  Eccl.  701.     2  Inst.  652. 

[And  if  they  have  paid  tithes,  it  will  induce  a  presumption  that  they  were 
purchased  after.     Bunb.  122. J 

So,  lands  which  belonged  to  those  orders,  shall  not  be  exempted  in  the 
hapds  pf  any  who  has  them  only  for  years,  or  for  life.     R.  Hard.  174. 

So,  lands  which  escheated  to  an  abbot,  and  continued  in  his  hands  at  the 
time  of  the  dissolution,  shall  not  be  exempted.     Semb.  Hard.   190. 

Nor,  land  granted  in  tail  by  an  abbot,  &c.  and  in  th^  hands  of  the  donee 
at  the  time  of  the  dissolution.     R.  Hob.  248. 

Nor,  the  lands  of  a  copyholder,  held  of  a  manor,  which  was  in  the  bands 
of  an  abbot  at  the  time  of  the  dissolution.     Mo.  219.  533,  4. 

Nor,  lands  exempted  in  the  hands  of  an  abbot  by  reason  of  bis  possession, 
but  not  (discharged  at  the  time  of  the  dissolution.     Godb.  1 . 

Nor,  lands  in  which  a  man  claims  libertatemfalcandi;  as,  a  common.  R. 
2  Bui.  249. 

So,  an  abbot,  &c.  might  waive  this  privilege,  by  composition,  &c.  Semb. 
Hard.  383. 

So,  where  an  abbey,  &c.  was  discharged  by  prescription  at  the  time  of 
the  dissolution,  fhe  king,  or  his  patentee,  shall  be  now  dischai^ed  by  force 
pf  the  St.  31  H.  8,  13.     Cro.  El.  206. 

And  it  is  sufficient  to  prove  the  prescription,  if  he  gives  evidence  that  the 
abbot,  &c.  did  not  pay.     R.  Cro.  El.  206. 

[But  hearsay  and  belief  is  not  sufficient  evidence  of  pon-payment  to  she^r 
that  the  lauds  were  exempt,     in  Sc.  T.  1 720,  Bunb.  66.] 

[If  a  general  exemption  is  insisted  on,  but  not  proved,  a  partial  exemp- 
tion for  one  specie^  cannot  be  admitted  in  proof.     H.  1730,  Bunb.  296.] 

An  abbot,  or  other  spiritual  person,  might  prescribe  innon  decimando  ; 
though  a  layman  cannot.     R.  Cro.  El.  206.     Vide  ante,  (E  2.) 

But  an  abbey,  &c.  could  not  be  discharged  by  prescription,  where  it  was 
founded  within  time  of  memory,  viz.  after  the  beginning  of  the  reien  of  kins; 
R.  1 .     Hob.  300.  OS  &  i, 

[*452J 


By  whom  not.  437 

So,  if  an  abtey  was  dissolved  bj  the  death  of  the  abbot  and  all  the  roonks^ 
the  right  to  tithes  revived.     R*  Godb.  211. 

[Customary  tenants  in  the  north  have  not  the  freehold  ;  it  is  in  the  lord, . 
so  they  may  prescribe  in  the  name  of  the  lord.     H.  2  G.  3.  3  B.  M.  1 273.} 

(E  8«)  By  a  real  composition  of  an  ecclesiastical  person. 

So,  an  abbot,  &c.  might  be  dischai^ed  by  a. real  composition,  as  well  as 
a  lay  person.     Vide  post,  (E  21.) 

[*]A  real  composition  was,  when  land,  &c.  was  given  to  a  parson,  with 
assent  of  the  patron  and  ordinary,  in  recompence  of  all  his  tithes ;  by  which 
the  land  was  dischai^ed  of  tithes,  and  a  modus  paid  in  lieu  of  them.  Jan. 
369. 

And  this  discharge  went  along  with  the  land,  into  whatever  hands  it  came* 
Jon.  369.     Cro.  Car.  423. 

So,  by  a  composition  between  the  convents  of  two  abbeys,  mediantibus 
abbatibusy  a  sum  of  money  might  be  paid  to  one  abbey  for  tithes  of  the  lands 
of  the  other  abbey.     Sav.  5. 

And  if  both  abbeys  come  to  the  king,  his  patentee  shall  have  the  compo- 
sition against  the  patentee  of  the  lands :  for  if  the  composition  fails,  the 
tithes  ought  to  be  paid  in  specie.     R.  Sav.  5. 

So,  if  an  abbot,  &c.  had  a  manor  and  portion  of  tithes,  viz.  tithes  of  the 
same  manor  simul  et  semel,  and  before  time  whereof,  &c*  viz.  25  H.  1  •  > 
granted  the  manor  and  tithes  to  A.  and  his  heirs,  rendering  5tf./)er  anntim, 
who  time  whereof,  &c.  paying  5s.  to  the  abbot,  and  after  the  dissolution, 
to  the  king,  have  been  exempted  ;  it  shall  be  a  good  discharge.  R.  2  Mod* 
321.     Skin.  239. 

So,  a  prior  composition  may  be  explained  by  a  subsequent.  Semb. 
Hard.  383. 

But  an  abbot,  &c.  not  paying  tithes  at  the  time  of  the  dissolution  ;  it  shall 
not  be  intended  that  he  was  exempted  by  a  real  composition,  if  it  be  not 
shewn  :  but  by  his  personal  privilege,  which  was  the  usual  course.  R.  Per 
three  J.  Cro.  Cont.  Cro.  Car.  423.     1  Rol.  654.  1.  40.  Jon.  370. 

(E  9.)  By  unity. 

So,  an  abbot,  &c.  might  be  exempted  from  payment  of  tithes  by  a  per- 
petual unity  of  possession,  viz.  when  an  abbot,  &c.  time  whereof,  &c.  was 
seised  of  land  and  also  of  the  rectory  of  the  same  parish,  where  the  land 
lies.     R.  2  Co.  47.  b.     Per  Dyer  two  J.  cont.  Mo.  46. 

Perpetual  unity  was  not  a  discharge  de  se ;  for  by  the  unity  the  tithes, 
being  collateral  to  the  land,  are  not  extinct ;  and  therefore  they  are  payable, 
when  the  unity  ceases.  R.  Jon.  3.  Hob.  297.'  Pol.  5.  R.  Mo.  537,  8. 
2  Cro.  608. 

But,  if  land  was  dischai^ed  in  respect  of  unity,  at  the  time  of  the  dissolu- 
tion, it  shall  now  be  discharged  by  force  of  the  st.  31  H.  8.  R.  2  Co.  47. 
Dub.  1  Leo.  332.  Sav.  62.  R.  Mo.  420.  533.  Cro.  El.  584.  2  Rol. 
251. 

Though  at  the  time  of  the  dissolution  the  land  and  rectory  were  in  lease, 
if  the  leasee  did  not  pay  tithes.     Semb.  Pol.  7. 

So,  though  the  lessee  did  pay  tithes.     Vide  Jon.  412.     Vide  infra. 

Yet,  unity  is  not  a  discharge  of  tithes  :  but  an  exemption  only  from  the 
payment  of  tithes,  and  ought  to  be  pleaded  accordingly.  Hob.  298.  2 
Co.  48. 
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So,  unity  does  not  exempt  from  payment  of  tithes,  and  ought  to  be  plead- 
ed accordingly.     Hob.  298.     2  Co.  48. 

So,  unity  does  not  exempt  from  payment  of  tithes,  if  the  unity  did  not 
commence  by  a  good  title,  and  was  perpetual.  Semb.  2  Co.  47.  b.  Hob. 
298. 

Or,  if  it  commenced  within  time  of  memory  ;  as,  if  an  abbey,  &c.  was 
founded  or  endowed  with  the  land  and  rectory  after  the  first  year  of  R.  1 . 
Hob.  298.     1  Rol.  54.     Yel.  31. 

[*]0r,  if  the  abbot,  &c.  was  not  seised  of  the  land  and  also  of  the  rectory 
in  fee.     Semb.  2  Co.  47.  b. 

If  he  was  seised  of  a  manor  and  rectory,  it  does  not  exempt  the  copyhol- 
ders of  the  same  manor.     Mo.  219. 

Or,  if  an  abbot,  &c.  or  his  tenant  or  farmer  had  at  any  time  paid  tithes, 
though  but  pait  of  his  tithes,  and  not  the  whole.  Hob.  298.  Pol.  9.  R.  3 
Co.  48.  a. 

Or,  if  there  was  not  an  unity  of  possession  at  the  time  of  the  dissolution, 
but  the  land  was  in  lease,  and  the  lessee  paid  tithes  :  though  there  was  an 
unity  of  the  freehold  and  inheritance  of  the  land  and  rectory.  R.  per  three 
J.  Mo.  534.     Ace.  Pal.  1 19.     Vide  supra. 

Or,  if  an  abbot  was  seised  of  the  land  and  rectory  in  fee,  but  not  at  the 
time  of  the  dissolution.     Co.  El.  584. 

By  common  law  a  spiritual  person  oughtto  shew  specially,  how  discharged, 
viz.  by  bull,  composition,  &c.  except  where  he  was  dischai^ed  by  prescrip- 
tion.    R.  Hob.  297.     2  Co.  48.     Noy.  97. 

So,  since  the  st.  31  H.  8.  13.  the  king  or  his  patentee,  who  pleads  a  dis* 
chaise,  ought  to  plead  with  the  same  particularity  as  the  abbot  himself.  R. 
Hob.  298.  Jon.  6. 

And  therefore  he  ought  to  plead  that  the  abbot,  &c.  by  prescription  held 
the  lands  discharged  of  tithes  at  the  time  of  the  dissolution.  Jon.  3.  Hob. 
299. 

Or,  shew  how  dischai^ed,  viz.  by  bull,  composition  or  unity.  2  Co.  48. 
b.  Hob.  299.     R.  1  Lev.  1 85. 

And  if  he  alleges  unity,  he  ought  to  conclude,  ralione  cujus  he  was  dis- 
charged from  payment  of  tithes.     Hob.  298.  2  Co.  48. 

And  nothing  can  be  traversed  but  the  unity,  not  the  ratione  eujus^  &c.  3 
Co.  48.     Mo.  534. 

(E  10.)  fiy  a  modus  decimandi. — ^What  modus  is  good. — ^Anoth-^ 

er  recompence  in  discharge. 

So,  a  man  may  prescribe  to  be  discharged  from  payment  of  tithes,  be- 
cause that  a  modus  has  been  paid  time  whereof,  ^c.  in  lieu  of  the  same 
tithes. 

And  such  modus  may  commence  upon  a  real  composition.     Jon.  369. 

A  layman  as  well  as  a  spiritual  person  may-  prescribe  in  modo  decimantii. 
Mo.  531. 

And  the  modus  continues  though  the  land  came  to  the  rector,  if  they  be 
afterwards  severed.     Mo.  531,  2. 

And  by  st.  2  &:  3  Ed.  6.  13.  no  person  shall  be  compelled  to  pay  tithes 
for  any  lands,  &c.  which  by  prescription,  &c.  are  not  chargeable  with  the 
payment  of  any  such  tithes,  or  that  be  dischai^ed  by  any  real  composition. 

And  therefore  a  parishioner  may  allege  a  custom  or  prescription  to  give 
money  or  other  recompence  to  the  parson  ;  and  in  consideration  of  it,  to  be 
discharged  from  payment  of  tithes  in  specie. 
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As  he,  who  being  lord  of  the  manor  of  B.  has  paid  such  a  pension  time 
whereof,  &c.  to  the  parson,  and  ratione  inde  has  been  exempted  from  tithes 
within  his  manor.     R.  Mo.  485. 

That  the  lord  has  allotted  so  much  wood  to  the  parson ;  for  which  he, 
and  his  tenants  in  the  same  manor,  ought  to  be  exempt  from  tithes  for  their 
under- wood  there. 

[^]Tbat  the  parson  has  such  a  wood  in  the  same  parish  rendering  4  J.  to 
the  lord,  and  therefore  the  parishioners  shall  not  pay  tithes  of  wood  there. 

[One  penny  at  Easter,  for  tithe-hay  on  a  farm  of  68  acres,  allowed;  IL 
6s.  8J.  for  hay,  small  tithes,  and  Easter  offerings,  on  a  farm  of  625  acres, 
allowed.     P.  1734,  Bunb.  16}.] 

Nine  cart-loads  of  logwood  for  all  tithes.] 

'a  hogshead  of  cyder.] 

'Two-pence  per  acre,  without  setting  forth  when  nor  by  whom  establish- 
ed, after  a  verdict.     H.  1729,  Bunb.  279.1 

[A  halfpenny  per  calf,  in  lieu  of  calves.] 

[A  smoak-penny,  in  lieu  of  fire-wood  burnt  in  his  house.] 
A  halfpenny  for  wool  of  each  sheep  dying  between  Candlemas  and 
Sbear-day.] 

[Four-pence  per  month  for  wool  of  every  100  sheep  brought  in  after  the 
2d  of  February.] 

[If  ten  lambs,  one  to  the  rector  on  St.  Mark ;  if  nine,  one  to  rector  paying 
a  halfpenny  ;  if  eight,  one  paying  a  penny  ;  if  seven,  one  paying  a  penny  half- 
penny ;  for  less  number,  no  lamb,  but  a  halfpenny  to  rector  for  each  lamb 
ander  seven  ;  and  where  ten  lambs,  parishioner  takes  two,  and  then  rector 
chuses  his  one.] 

[The  same  as  to  pigs.] 
Three  eggs  for  every  cock,  hen,  drake  or  duck,  in  lieu  of  tithe-eggs, 
chickens  and  ducks.     M.  1731,  Bunb.  307.1 

[Modus  may  be  established  without  trial  at  law,  if  the  parson  has  ne 
proof.     Ibid.] 

(E  11.)  Another  thing  for  the  benefit  of  the  parson. 

So,  it  shall  be  a  good  modus,  that  the  parishioner  has  done  more  than  he 
need  do  for  the  improvement  or  melioration  of  the  tithes  for  the  benefit  of 
the  parson,  and  in  consideration  thereof  has  been  excused  from  tithes  for 
another  thing  :  as,  that  he  bound  the  corn  in  sheaves,  and  afterwards  put  it 
in  stack  for  the  parson,  and  therefore  has  been  discharged  of  tithes  of  so 
many  sheaves  as  are  not  put  in  stack.     Latch,  226« 

So,  that  every  parishioner  has  used  at  his  proper  costs  to  make  the  grass 
of  the  first  mowth  into  hay,  and  then  to  deliver  the  tithe  to  the  parspn^  and 
therefore  has  been  excused  from  the  tithes  of  the  after  mowth.  R.  2  Cro. 
42.     1  Rol.  648.  I.  46. 

Or,  has  cut  the  first  mowth,  and  tedded  and  dispersed  it,  and  then  ga- 
thered it  into  wind-rows,  and  put  it  in  small  cocks :  for  this  is  more  labour 
andchaiige  than  the  law  requires.  R.  2  Cro.  42.  Mo.  758.  1  Rol.  648. 
1.  52. 

So,  that  the  parishioner  has  delivered  straw  to  the  parson  for  his  seat  in 
the  church,  and  therefore  has  been  discharged  of  tithes  for  his  hay.  Semb. 
Cro.  El.  277. 

That  he  pays  5*.  to  the  clerk,  by  which  the  parson  is  excused  from  find- 
ing a  clerk,  and  therefore  he  ought  to  be  exempted  from  tithes.  Semb. 
Cro.  El.  71 .     Vide  post,  (E  1 5.) 
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So,  that  tbe  parishioper  cuts  tares,  &c«  for  the  beasts  of,  the  ploo^  of 
eows,  and  therefore  does  not  pay  tithes  of  them.     R.  Cro.  El.  1 39. 

That  he  pays  a  halfpenny  for  the  wool  of  sheep  sold  between  shearing  and 
Michaelmas.     Mo.  911. 

[*](E  12.)  Though  the  modus  be  paid  to  another. 

So,  a  modus  paid  to  the  parson  for  hay,  in  lieu  of  all  tithes  upon  the  same 
land,  shall  be  a  good  discharge  for  tithes  of  the  same  land,  demanded  by 
the  vicar.     R.  Yel.  86.     Vide  post,  (E  1 5.) 

(E  13.)  Though  there  be  some  alteration  in  the  thing  for  which 

the  modus  is  paid. 

So,  if  there  be  an  alteration  of  the  thing  for  which  the  modus  is  paid,  the 
modus  continues,  if  the  thing  for  which  be  not  destroyed  :  as,  if  a  current 
upon  which  a  mill  is  erected,  be  diverted  by  the  act  of  God,  and  the  owner 
removes  his  mill  to  it,  the  modus  for  the  mill  remains.  1  Rol.  652. 1.  10. 
Vide  post,  (E  20.) 

If  a  modus  be  for  tithe  of  hay  in  such  a  close,  and  it  is  ploughed  for  se- 
ven years,  and  afterwards  returns  to  hay ;  the  modus  continues.  3  Sho. 
462. 

If  a  modus  be  of  so  much  a  year  for  tithes  of  so  many  acres  of  land  in 
such  a  park  ;  the  modus  continues,  though  the  park  be  disparked.  Cro, 
El.  (467.) 

So,  if  a  modus  be  to  pay  a  buck  and  doe  generally,  for  tithes  of  land  in 
such  a  park.     Semb.  Ow.  34. 

Or,  2s.  for  tithes  of  land  in  a  park,  and  a  shoulder  of  a  deer.  R.  Godb. 
238.     Hob.  39.     M.  863.     1  Rol.  651.  1.  51. 

(E  14.)  When  a  modus  is  not  good. — If  it  be  not  time  where- 
of, &c. 

But  a  modus  decimandi  is  not  good,   where   the  thing  for  which  tbe  mo 
dus  is  alleged  to  be  paid  is  not  antient :  as,  a  modus  cannot  be  alleged  for 
tithes  of  hops.     R.  1  Vent.  61.     1  Sid.  443. 

[There  can  be  no  modus  for  turkeys,  because  lately  brought  to  England. 
M.  1731,  Bunb.  307.] 

So,  if  a  modus  be  so  large,  that  it  is  not  possible  to  be  the  valuation  for 
such  tithes  time  whereof,  &c. :  as,  if  he  alleges  a  modus  to  pay  29.  6d.  for 
every  tithe-lamb.     H.  9  W.  3. 

To  pay  5s.  an  acre  for  tithes  of  wheat ;  4*.  for  summer  corn ;  3^.  for 
meado«fr^  2s.  Gd.  an  acre  for  pasture.     H.  3  Geo. 

To  pay  6c?.  for  every  calf,  (whifch  in  that  country  never  exceeds  5*.  va- 
lue after  three  weeks,)  M.  5  Geo.     T.  7  Geo. 

[A  modus  of  4/.  lO^.  for  a  farm  of  30/.  too  rank.     P.  1731,  Bunb.  301.]] 

Yet  a  modus  may  begin  after  endowment  temp.  H.  3.     Semb.  Godb.  1 80« 

(E  15.)  If  it  does  not  import  a  benefit  to  the  parson,  &c.  be- 
yond what  the  law  requires. 

• 

So,  if  a  man  alleges  a  custom  or  prescription  to  be  dischai^d  of  the  titbes 
of  such  a  particular,  in  respect  that  he  has  done  what  is  not  more  than  the 
law  requires,  or  no  benefit  to  the  parson,  it  will  not  be  a  good  modus  :  as  if 
he  says,  that  he  pays  tithes  of  his  meadow  and  2d.  for  every  cow,  and  there* 
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fbre  ought  to  be  excused  from  tithes  for  hay  out  of  the  fens  in  the  same  pa- 
rish, which  he  uses. for  fodder  for  his  cows.     R.  2  Cro.  47.     Mo.  683, 

That  he  is  bouod  by  tenure  of  such  land  to  maintain  navtm  tcclesiw^ 
r*]and  therefore  ought  to  be  excused :  for  it  is  no  benefit  to  the  parson. 
Vide  1  Rol.  649.  J.  50. 

That  he  ought  to  pay  so  much  to  the  rector,  is  no  excuse  for  tithes  due  to 
the  vicar.     Cro.  El.  7 1 .     Mo.  907.     R.  3  Bui.  220.     Vide  ante,  (E  1 2.) 

Or,  5s.  per  annum  to  the  parish-clerk,  is  not  good  modus  for  tithes  to  the 
rector.     Cro.  El.  71.  276,  7.     1  Leo.  94.     Vide  ante,  (E  11.) 

So,  it  is  not  a  good  modus,  that  all  the  tenants  of  a  manor  ought  to  pay 
Mch  a  rent  to  the  lord,  and  therefore  ought  to  be  discharged  of.  tithes  of 
all  their  lands  in  any  place. 

That  he  ought  to  find  straw  pro  nave  eccUsia ;  and  therefore  ought  to  be 
discharged  of  tithes  for  his  pay :  for  the  parson  need  not  find  straw.  R* 
Cro.  El.  276. 

That  he  ought  to  make  the  grass  upon  the  first  mowth  into  small  cocks, 
and  therefore  shall  be  discharged  of  tithes.of  the  aft^r-mowtli :  for  it  is  no 
more  than  by  law  he  oflght  to  do.     R.  Mo.  758. 

That  the  tenants  of  a  manor  are  discharged,  &c.  because  they  pay  so 
mach  quit-rent  to  their  lord.     R.  1  Sid.    258. 

Or,  maintain  a  chaplain  in  the  church  of  D.  without  shewing  that  it  is 
in  the  parish  where  the  manor  lies.     Semb.  1  Rol.  2. 

That  he  pays  one  penny  for  every  milch  cow,  and  a  halfpenny  for  every 
other  cow,  for  tithes  of  all  cows,  oxen,  steers,  calves.  R.  Cro.  El.  446. 
Videpost,  (E  16.) 

Or,  one  penny  for  every  mare,  for  tithes  of  all  horses,  mares,  colts.   Cro. 

EL  446. 

That  for  payment  of  full  tithes  for  sheep  which  he  has  upon  his  land  at 
Candlemas,  he  shall  be  exempt  for  the  whole  year  from  tithes  for  sheep. 

R.  1  Mod.  229. 

That  he  pays  every  ninth  night  and  tenth  morning  all  his  milk,  from  the 
tenth  of  May  till  a  lamb  bleats  in  the  parish,  in  lieu  of  all  tithes  of  milk  in 
the  parish.     R.  Carth.  46 1 . 

[To  pay  every  tenth  evening  and  morning's  milk  in  kind,  from  Hoc-Mon- 
day (i.  e.  Monday,  fortnight  after  Easter)  to  2d  November,  not  good  modus 
for  milk.     M.  1731,  Bunb.  307.] 

,[By  act  for  inclosing  common,  the  lands  divided  shall  be  holden  by  each 
person  to  whom  they  are  allotted,  subject  to  the  same  charges  as  their  own 
former  lands  were;  ninety  acres  are  allotted  to  the  owner  of  S.  which  was 
exempt  from  tithe  of  corn,  grain,  and  hay  (but  not  of  common) ;  the  impro- 
priator  is  not  party  to  the  act,  and  all  rights,  &c.  saved  :  the  ninety  acres 
are  not  exempt  from  tithe.     P.  3  G.  3.     3  B.  M.  1375.] 

(E  16.)  If  it  be  to  pay  one  species  of  tithes  in  satisfaction  for 

another  species. 

So,  it  is  not  a  good  modus,  if  a  man  prescribes  to  pay  one  species  of  tithes 
in  recompence  of  another  species:  as,  if  he  allege  a  prescription  to  pay  the 
tenth  cock  of  hay,  for  all  the  tithes  of  his  hay.     R.  Cro.  El.  786.(a) 

(o)  The  modus  in  Cro.  El.  786.   is,  the   tenth  sheaf  of  corn,  the  tenth  cock  of  hay,  the 

tenth  fleece  of  wool,  the  seventh  calf,  and  the  parson  to  pay  1  l-2d.,  and  the  eighth  calf, 

if  he  had  eight,  and  the  parson  to  pay  \d,  ei  sic  usque  ten  ;  and  if  he  had  under  seven,  to 

pay  only  l-^rf.  for  every  one,  and  so  after  that  rate  for  lambs  and  colts,  and  that  it  was  in 
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[*]Or,  a  moiety  of  ll\c  tithes  in  such  a  close,  for  all  tithes  of  hay  there. 
Semb.  coDt.  Godb.  120. 

Or,  the  tenth  sheaf  of  corn,  for  all  tithes  of  his  corn.  Cro.  El.  786.  Mo. 
278.     Sav.  100. 

Or,  the  seventh  calf,  the  parson  paying  three  halfpence ;  the  eighth,  he 
paying  a  penny  ;  and  a  halfpenny  for  every  one  under  seven,  in  recoonpence 
for  all  tithes  of  his  cattle.     R.  Cro.  £1.  786.  139. 

Or,  a  load  of  hay,  for  all  hay  upon  his  land.     Semb.  1  Rol.  172. 

A  penny  for  every  milch  cow,  and  a  halfpenny  for  every  other  cow;  for 
tithes  of  all  cows,  steers,  &c.     Mo.  909.  911.     1  Rol.  651. 1.  11. 

Or,  for  all  cattle  or  agistments.     R.  Mo.  454.     Cro.  El.  446.  475. 

Yet  if  a  payment  be  of  a  species  in  recompence  of  that  species  and  ano- 
ther thing  for  which  no  tithes  are  payable,  it  seems  good :  as,  to  pay  the 
tenth  shock  of  corn,  for  tithes  of  all  corn,  grass,  or  headlands,  and  rakings. 
2  Leo.  70. 

[A  custom  to  pay  tithe  of  wool  by  the  pound  and  not  by  the  fleece,  is  not 
a  modas*.    M.  1  G.  2.     Str.  783.] 

(E  17.)  If  it  be  not  a  certain  recompence. 

So,  it  is  not  a  good  modus  if  the  payment  be  uncertain  :  as,  that  he  shall 
pay  a  penny  an  acre,  or  thereabouts,  for  every  acre  of  his  arable  land. 

That  he  shall  pay  4^.  for  every  day  that  he  ploughs  for  wheat,  and  Ss.  for 
every  day  that  he  ploughs  for  barley. 

That  he  shall  pay  so  much  for  every  calf  sold,  for  tithes  of  all  barren  cat- 
tle; for  perhaps   he  may   not  have,  or  jnay  not  sell  any.     Cro.  El.  139. 

That  the  inhabitants  of  such  messuages  shall  pay  each  4<f.  to  the  vicar, 
for  recompence  of  his  tithes  there  ;  for  perhaps  nobody  may  inhabit  in  those 
houses.     R.  Cro.  El.  1 39. 

That  the  owner  of  a  manor,  or  any  part  of  it,  pays  AcL  for  tithes  of  bia 
herbage  ;  for  if  he  has  but  a  foot,  he  shall  pay.     1  Vent.  3. 

That  he  pays  a  modus  on  or  about  April ;  for  be  ought  to  ascertain  the 
time  of  payment.     Mod.  Ca.  in  L.  &  Eq.  375. 

[A  modus  to  pay  I*,  per  pound  for  pasture  according  to  the  value  of  the 
land,  or  1  s.  per  pound  according  to  the  value  of  the  rent,  is  void.  H.  171  ?• 
Bunb.  20.     T.  10  G.  Bunb.  174.] 

[Distributive  modus  is  not  good.     Sc.  T.  1721,  Bunb.  80.] 

[Nor,  if  the  time  of  payment  be  uncertain.  P.  1722,  Bunb.  105.  T. 
1722,  H.  1723,  Ibid.     T.  1725,  Bunb.  198.] 

[Several  customary  payments,  though  they  sometimes  varied,  were  es- 
tablished against  the  tithes  of  houses  in  London. .  P.  1722,  Bunb.  106.] 

[That  the  parishioners  carry  a  cart  load  of  turf  to  the  parsonage,  not 
good;  cart  load   uncertain,  and   no   right  of  tuibary   alleged.     H.    i72e 
Bunb.  126.]  ^  b  » 

[A  modus  of  4s.  for  tithe  hay  arising  on  his  farm,  is  void  ;  as  it  may  intro- 
duce a  fraud,  if  he  turn  all  his  arable  land  into  meadow,  audit  is  uncertain 
of  what  a  farm  consists.     P.  1723,  Bunb.  129.] 

[*][To  pay  3s.  4d.  for  a  score  of  sheep  shorn  out  of  the  parish  at  Easter, 


u"f!fH''K°"  ^'"'  *}»« /i^J'e'  ?ff}  dry  cattle,  and  for  all  other  tithes  of  corn,  hay,  and  cattle  • 
tharthem8*'eW?8  '"  '  they  cannot  bo  in  satisfaction  lor  the  tithes  of  other  (biu\; 
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or  otherwise  when  the  sheep  shall  be  sold,  void  for  uacertamtr.     T.  10  G/ 
Bunb.  171.] 

[If  the  day  of  payment  of  a  modus  is  omitted  in  a  bill,  it  is  fatal ;  but  in  an 
answer  it  may  be  supplied  by  evidence.     T.  1733,  Bunb.  328.] 

[Six  shillings  and  eight-pence  for  every  tenth  calf,  without  saying,  so  in 
proportion  if  less  than  ten,  is  bad.     Ibid.] 

(E  18.)  If  there  does  not  appear  a  remedy  for  the  modus. 

So,  if  no  remedy  appears  for  the  modus  ;  as,  if  he  alleges,  that  all  occupi- 
ers of  lands  within  such  a  vill  pay  2s.  for  all  tithes  within  the  vill ;  for  no 
remedy  appears  if  any  will  not  contribute  :  otherwise,  if  he  says,  quxlihtt  of- 
cupator  shall  pay  for  his  tithes.     2  Keb.  280. 

(E  19.)  If  apparently  unreasonable* 

So,  a  modus  apparently  unreasonable  shall  be  void  :  as,  to  pay  a  halfpenny 
for  tithes  of  all  willows,  &c.  cut  by  him  in  the  same  parish  ;  without  saying, 
for  willows  cut  upon  his  own  land.     R.  Godb.  60. 

To  pay  the  tenth  lamb  of  all  lambs  in  the  parish.     Hob.  329* 

To  pay  tithe  of  milk  at  the  place  where  his  cows  are  milked.  R.  Cartbf 
461. 

[To  set  out  tithes,  (as  of  wool),  absque  visu  et  tactu  of  the  parson.  ]M[* 
1732.  Bunb.  321.^ 

(E  20.)  How  a  modus  shall  be  destroyed. 

So,  a  modus  may  be  lost  by  frequent  payment  of  tithes  in  specie.  Vide 
Prescription,  (G). — Ante,  (E  13.) 

By  neglect  to  pay  the  consideration  payable  as  the  modus. 
So,  a  modus  shall  be  destroyed,  by  the  destruction  of  the  thing  for  which 
the  modus  was  paid  ;  as,  if  a  modus  be  of  so  much  for  two  fuUingmills,  an4 
they  are  converted  to  a  corn-mill.     1  Brownl.  32. 

Or,  a  modus  be  for  a  pair  of  stones  in  such  a  mill,  ai^d  another  pair  be 
added.     1  Brownl.  32.     R.  4  Mod.  45. 

If  a  modus  be  for  a  mill  on  such  a  strean),  and  the  owner  diverts  the  cur*- 
reot,  and  afterwards  erects  a  new  mill  upon  a  new  stream.  1  Rol.  652. 
1.  17. 

If  a  modus  be  for  bay  in  forty  acres,  and  the  owner  converts  them  to  tiU 
lage  ;  it  shall  be  suspended  during  the  tillage.  Godb.  194.  Vide  1  RoU 
651.  1.  35. 

Or,  to  hops.     Vide  1  Rol.  651. 1.  35. 

If  a  modu»  be  to  pay  a  buck  or  doe  for  tithes,  of  such   a  park,  which  is 
afterwards  disparked.     Cro.  El.  (467.)  Vide  Ante,  (E  13.) 
Or,  a  buck  or  doe  out  of  such  a  park  for  tithes  of  land  there. 
Or,  a  shoulder  of  every  buck  or  doe  in  the  park.     Vide  Cro.  El.  (467.) 
Or,  10*.  per.  ann.  for  tithes  of  deer  and  herbage  in  the  park. 
But  a  modus  shall  not  be  destroyed  by  payment  of  tithes  in  specie  for  20 
years.     2  Inst.  653. 

[If  parishioners,  without  consent  of  parson;  divide  and  enclose  a  common 
which  was  covered  by  a  modus,  the  modus  is  destroyed  ;  but  if  with  the 
consent  of  parson,  and  an  act  of  parliament  passed,  that  all  shall  enjoy  their 
rights  of  severalty  as  they  did  their  rights  of  common  before,  it  is  not  de- 
strpyed.     T.  1748,  1  Vesey,  115.] 
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[*](E  21.)  By  a  real  composition  of  a  lay  person. 

So,  a  man  may  be  discharged  from  payment  of  tithes  by  a  real  composi- 
tion :  as,  if  he  or  his  ancestor  has  made  an  agreement  with  the  parson,  by 
assent  of  the  patron  and  ordinary,  to  be  free  from  tithes  in  specie  against 
him  and  his  successors,  upon  such  a  sum  to  be  paid  annually  to  him  and  his 
•uccessors.     Cod.  Ju.  Eccl.  705.     Vide  ante,  (E  8.) 

Or,  in  lieu  of  such  land  given  to  the   parson  and  his  successors. 

And  of  such  discharge  every  one   who   has  the  land  shall   take  benefit. 

Jon.  368,  9. 

So,  every  owner  of  land  may  make  composition  with  the  parson  for 
tithes,  during  the  mutual  lives  and  occupancy  of  themselves.     Vide  post, 

(L  2.) 

And  such  composition  for  a  year,   by  parol,  will  be  good.     2  Cro.   137. 

So,  it  may  be  for  several  years,  when  made  by  way  of  retainer  for  his 
own  tithes.  Semb.  cont.  Cro.  El.  249.  2  Cro.  137.  But  Yel.  in  the 
tame  case  semb.  ace.  Yel.  94. 

And  if  there  be  a  composition  by  an  owner,  for  him  and  his  assigns  ;  the 
assignee  shall  have  the  advantage.     2  Cro.  668,  9. 

But  a  real  composition  shall  not  be  good  if  it  be  not  by  fine  or  deed. 
Vide  Cro,  El.     188.249. 

If  it  be  not  for  them,  and  Uieir  heirs  and   successors. 

So,  since  the  st.  1  El.  &  13  El.  10.  there  cannot  be  a  real  composition. 
Cod.  Ju.  Eccl.  706. 

[Decrees  have  been  made  in  chancery  (since  the  restraining  statutes)  to 
confirm  compositions  relating  to  the  rights  of  the  church  made  by  parson, 
patron  and  ordinary,  but  always  where  they  were  presumed  to  be  for  the 
benefit  of  the  church.     H.  1 9  G.  2.     Wils.  1 28.1 

[So,  a  composition  with  a  parson  during  his  life,  is  not  good  against  him- 
•elf,  if  it  be  by  parol  only.  R.  2  Cro.  137.  Hob.  176.  Yel.  94.  2  Rol. 
63.  K    1.     R.  Cro.  El.  188.  249.] 

Nor,  a  composition  for  several  years ;  if  it  be  not  by  way  of  retainer. 

[Composition  of  the  occupier  with  the  agent  of  proprietor  of  tithes,  binds 
the  principal.     P.  6  G.  3.     3  B.  M.  1873. J 

tAnd  it  is  good  by  parol  if  the  corn  is  severed.  Ibid.] 
The  same  notice  must  be  given  to  determine  a  composition  for  tithes,  as 
between  landlord  and  tenant:  and  the  requisition  of  due  notice  has  been 
carried  farther  in  the  former  case  than  in  the  latter ;  in  the  latter,  where  the 
tenant  controverts  the  right  of  the  landlord,  the  defect  of  notice  cannot  be 
iset  up ;  but  in  the  former,  though  the  defendant  sets  up  a  modus,  which  con- 
troverts the  incumbent's  right  to  tithes  in  kind,  and  failing  of  that,  insists  it 
is  a  composition,  he  may  take  advantage  of  the  incumbent's  defect  of  notice, 
that  he  will  terminate  the  composition.  2  Brown,  161.  C.  P.  T.  39  Geo. 
S.     1  Bos.  &  Pul.  Rep.  458. 

(F)  THE  SEVERAL  KINDS  OF  TITHES. 

(F  1.)  Predial. 

Tithes  arc  predial,  personal,  or  mixt. 

Predial  are  tithes  which  arise  from  the  land,  spontaneously,  or  by  manur- 
ance;  as,  tithes  of  corn,  hay,  wood,  herbs,  &c.      TRol.  635.  1.  10. 

So,  wine,  tlax,  and  hemp  are  predial.     2  Inst.  649.     1  Rol.  635.  1.  1 7. 
r*]So,  hops.      1  Rol.  635.  1.  21.* 
[♦460]  |:*4613 
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So,  all  fruits ;  as  apples,  pears,  mast,  &c.  1  Rol.  635. 1.  S2.     3  Inst.  649. 

(F  2.)  Mixt. 

Mixt  are  tithes  which  arise  from  cattle  and  beasts  receiving  their  noar- 
ishmenl  upon  the  land :  as,  calves,  Iambs,  kids,  pigs,  chickens,  &c.  1  Rol. 
635.  L  15.30. 

So,  wool,  milk,  cheese,  &c.     1  Rol.  635. 1.  30.     3  Inst.  649. 

So,  e^.     Cod.  Ju.  Eccl.  691. 

(F  3.)  Personal. — Who  ought  to  pay  them. 

Personal  are  the  tithes  or  decima  pars  of  the  clear  gain  which  is  raised 
ex  opera  personali  o(  a  man,  his  charges  and  expences  according  to  his  con^ 
dition  and  degree  being  deducted.  1  Rol.  656.  L  25.  2  Inst.  621.  Cod. 
Ju.  Eccl.  699.     2  Inst.  649. 

By  the  st.  2  &  3  Ed.  6.  1 3.  every  person  exercising  merchandizes,  bar- 
gaining and  selling,  clothing,  handicraft,  or  other  art  or  faculty,  being  such 
person,  and  in  such  places  as  have  accustomably  for  forty  years  past 
paid  personal  tithes,  (except  day-labourers),  shall  pay  them  yearly  at  or 
before  Easter,  viz.  the  tenth  of  his  clear  gains,  his  charges  and  expepces 
according  to  his  estate  or  degree  deducted. 

By  which  it  appears  that  personal  tithes  are  of  the  nature  of  oblations  : 
which  in  some  places  are  due  by  custom.     Vide  ante,  (B  1.) 

Tithes  for  a  fulling,  paper,  iron  mill,  are  personal  tithes.  2  Inst.  621. 
1  Rol.  656.  1.  34.     Vide  post,  (H.  12.) 

So,  tithes  paid  for  taking  fish,  pilchards,  herrings,  &c.  upon  the  sea*  1 
Rol.  656.  1.  30. 

By  the  st.  2.&  3  Ed.  6.  13.  if  any  refuse  to  pay  his  personal  tithes,  the 
ordinary  may  call  him  before  him,  and  examine  him  by  all  laii^ful  means 
(other  than  his  own  oath)  concerning  the  true  payment  of  them. 

(F  4.)  Who  are  not  bound  to  pay  them. 

But  by  the  st.  2  &  3.  Ed.  6.  .1 3.  day-labourers  are  not  obliged  to  pay 
personal  tithes.     Vide  ante,  (F  3.) 

Nor,  servants  for  the  plough,  for  their  wages.     1  Rol.  646. 1.  25. 

Nor,  an  innkeeper,  for  gain  by  the  sale  of  wine  or  beer.  Cod.  Ju.  Eccl. 
699.     2  Bui.  141. 

Nor,  a  person,  for  his  gain  by  money  put  out  at  interest.     2  BuK  141. 

Or,  for  his  gain  by  the  sale  of  a  house,  &c.     R.  1  Rol.  656.  1.  ult. 

Nor,  for  the  clear  gain  which  a  man  makes  by  the  loan,  &c.  of  any  thing, 
without  his  labour.     Per.  Dod.  1  Rol.  656. 1.  44. 

So,  a  man  may  prescribe  to  pay  a  modus  for  them.  2  Inst.  657.  Vide 
ante,  (E  10,  &c.) 

(G)  GREAT  TITHES. 
(G  1.)  What  are. 

So,  tithes  are  divided  into  great  or  small  tithes. 

Great  tithes  are  tithes  of  wood,  corn,  Or  hay. 

So,  tithes  of  other  herbs,  which  are  planted  or  sown  in  large  quantities, 
so  that  the  most  part  of  the  parish*  has  them,  will  be  great  tithes :  [*]as, 
saffron,  wood,  hemp,  flax,  &c.  R.  Hut.  78.  Cro.  Car.  28.  Per  Holt.  ace. 
but  three  J.  cont.  3  Lev.  365. 
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[Peas  and  beans  set  and  sowed  in  rows,  drilled,  hoed,  and  hand-weeded 
in  a  garden-like  manner,  where  gi'eat  part  of  the  parish  was  in  that  cuU 
tiire,  and  no  endowment  nor  usage,  decreed  to  be  a  great  tithe.  10  G* 
Bunb.  169.     Contra  infra.] 

(G2.)  Whatnot. 

[Potatoes,  though  sown  in  great  quantities  in  the  common  fields  are  a 
small  tithe  :  for  if  the  quantity  will  turn  small  tithes  into  great,  why  will 
it  not  tarn  great  into  small?  There  is  no  case  determined,  that  the  rule  of 
tithes  shall  depend  on  the  quantity,  and  not  on  the  nature.  Per  Hardwicke 
C.     Sed.  qu.  T.  1742,  2  Atkyns,  364.] 

[Peas  and  beans  set  in  rows  and  ranks,  and  hoed  and  weeded  with  the 
Land,  in  open  fields  turned  only  with  the  plough,  are  small  tithes.  In  Sc. 
afiirmed  by  the  lords.  H.  1717,  Bunb.  19.  N.  B.  It  is  said  there  was 
proof  of  usage.] 

[Clover-seed  is  a  small  tithe.     H.  1738.  Bunb.  344.     Com.  633.  S.  C] 

[Bui  herbs  in  gardens  are  smal]  tithes.     Pal.  222.] 

So,  wool,  milk,  cheese,  and  the  young  of  animals.     2  Inst.  649. 

Lambs.     Pal.  220.  222. 

So  wax,  honey,  &c.     2  Inst.  649. 

So,  woad,  saflron,  &c.  generally  are  small  tithes.  R.  Cro.  Car.  28.  Hut. 
77.     Pal.  220.  222. 

So,  flax,  hops,  tobacco,  &c.  Hut.  78.  1  Rol.  643. 1.  22.  R.  Per  three 
J.  3  Lev.  365.  Carth.  264.  Skin.  361.  Semb.  1  Sid.  443.  4  Mod, 
184. 

Though  they  are  sowed  in  an  open  field  in  thirty  or  forty  acres  sparsim* 
R.  Cro.  El.  467.  Mo.  909.  R.  per  three  J.  Holt.  cont.  3  Lev.  365.  R. 
Ow.  74.     4  Mod.  184. 

So,  a  vicar,  endowed  de  altaragio  et  minvt  is  decimisj  may  be  entitled  to 
tithes  of  wood,  hay,  <Szc.  if  under  such  endowment  he  has  taken  them  time 
whereof,  &c.     R.  2  Bui.  27. 

[Agistment  tithe  is  a  small  tithe.     1  Wils.  1 70.] 

(H)  OF  WHAT  THINGS  TITHES  ARE  PAYABLE. 
,„  (Hi.)  Of  common  right. — Com. 

Tithes  are  payable  of  common  right  of  all  thingis  which  annually  increase, 
either  spontaneously,  or  by  the  industry  of  the  parishioner. 

As,  of  all  corn,  viz.  wheat,  rye,  millet,  barley,  oats,  peas,  &c. 

Of  vetches,  tares,  &c. 

Of  woad,  saffron,  hops,  hemp,  flax,  &c« 

Though  the  peas  are  gathered  when  green,  for  sale  or  swine.     Vide    ] 
Rol.  647. 1.  15. 

The  manner  of  payment  shall  be  such  as  the  usage  or  custom  of  the  coun* 
try  allows  :  as,  where  it  has  been  usually  paid  in  the  sheaf  or  bundle  it  shall 
be  a  good  manner  of  setting  out  of  tithes. 

By  Can.  Ro.  Winchelsy,  1 305.  Decima  de  frugibus,  non  deduciis  ex- 
pensis^  inUgra  et  sine  diminutione^  solvantur.     Vide  Cod.  Ju.  Eccl.  692. 

But  no  tithe  ought  to  be  paid  for  the  rakings  of  corn,  where  it  is  not  diB« 
persed  by  fraud.  2  Leo.  28.  1  Rol.  379.  1.  Rol.  645.  U  30.  R.  Mo. 
278.  910.     Cro.  El.  475.  660.  702.     2  Inst.  652. 
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[*]Nor,  for  peas  gathered  greeo  to  be  eateQ  in  his  familj.     1  Roh  647. 

r.  M. 

Nor,  for  stubble.     1  Rol.  640.     Lut.  Yel.  86,  7.     2  Inst.  652, 

So,  by  custom,  tares,  vetches^  &c.  cut  when  green,  for  the  beasts  of  the 

plough,  may  be  exempted   from  the   payment  of  tithes.     R.  Jon.  357.     R. 

2  Leo.  27,  8.     R.  Cro.  Car.  393. 

(H  2.)  Hay. 

So,  tithes  are  due  of  all  grass  cut  for  hay :  d€  founts  ubicunque  creseant. 
Can.  R.  W.  1305.     Vide  Cod.  Ju.  Eccl.  692. 

Though  it  be  clover,  or  other  grass  of  modern  use.     Carth.  264. 

Of  every  crop,  where  two  or  more  crops  are  taken  in  one  year. 

Of  grass  in  an  orchard,  &c.  though  tithes  be  paid  for  the  growing  there. 
Vide  2  Inst.  652. 

Of  hay  used  for  cattle  of  the  plough,  or  dairy.     2  Cro.  47. 

So,  of  fodder  for  them,  taken  out  of  fens.     R.  2  Cro.  47.     Mo.  683. 

Though  it  be  for  cattle  which  manure  his  land.     Mo.  683. 

So,  of  after-mowth,  except  where  there  is  a  dischai^e  by  prescription.     1 
Rol.  640. 1.  40. 

Tithe  of  hay  may  be  set  out  in  grass-cocks.  R.  1  Rol.  644. 1.  5.  2  Mod. 
Ca.  117.  (2d  Part.) 

But  where  by  custom  or  usage  it  has  been  paid  in  hay-cocks,  it  ought  to 
be  so.     Semb.  1  Rol.  172. 

And  if  it  be  set  out  in  grass-cocks,  the  parson  may  come  upon  the  land  to 
^ake  hay  of  it ;  and  a  custom,  to  the  contrary  would  be  void.  R.  1  Rol.  420. 

But  tithes  shall  not  be  paid  for  grass  upon  headlands  left  for  turning  of 
the  plough,  if  it  be  cut  for  hay.     Per  two  J.     Lit.  13.     Lane,  16. 

Itor,  for  grass  cut  upoQ  balks  in  cornfields.     2  lust.  652. 

Nor,  for  stubble  of  corn,  or  fern.     2  lust.  652. 

Nor,  generally,  for  after-mowth  or  meadow  ;  where  a  man  prescribes  to 
be  discharged,  as  he  may,  by  payment  of  the  tithes  of  the  first  mowth.  1 
Rol.  640.  1.  40.  R.  2  Cro.  1 16.  Cod.  Ju.  Eccl.  706.  Mo.  910.  Cro. 
Car.  403.     Cro.  El.  660.     Hob.  250. 

Nor,  for  pasture,  after  tithes  paid  of  the  hay.  R.  1  Rol.  640. 1.  45.  Cod. 
Ja.  Eccl.  706.     2  Inst.  652. 

Nor,  for  grass  cut  in  a  meadow  for  beasts  of  the  plough,  if  it  be  not  made 
iDto  hay.     2  Leo.  28.     1  Rol.  645.  1.  5. 

Nor,  for  agistment  in  after-pasture,  after  tithes  paid  of  the  hay.  1  Rol. 
640.1.  52.641.  1.  10. 

Or,  upon  the  grass  of  fallows ;  for  the  fallow  is  for  the  increase  of  tithes  of 
corn  the  next  year. 

Nor,  by  custom,  for  grass  of  headlands  cut  for  beasts  of  the  plough.  R. 
Cro.  Car.  393. 

(H  3.)  Wood. — Of  what  wood  tithes  shall  be  paid. 

So,  of  common  right,  tithes  shall  be  paid  of  silva  ccedua  which  is  not  great 
vrood  or  timber.  By  canon  16  Ed.  3.  it  was  declared,  that  all  wood  was 
silva  cadua  et  decimabilis  ^  but  by  Pari.  17  Ed.  3.  &  18  Ed.  3.  it  was 
agreed,  that  no  tithes  be  paid  of  wood  but  \xiiere  (bey  used  to  be  given.  By 
Pari.  21  Ed.  3.  that  they  be  paid  only  of  underwood.  And  now,  by  the  st. 
43  Ed.  3.  3.  Conf.  47  Ed.  3.  if  demanded  of  great  wood  ['^jof  twenty  years 
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or  above,  a  prohibition  goes.  1  Rol.  637, 63S,  639.  1.  35.  Pal.  38.  Seld. 
H.  ofT.  3  vol.  1200. 

And  though  2  H.  4.  and  3  H.  5.  it  was  desired,  that  all  wood  of  twenty 
years  or  more  should  not  be  tithable,  it  was  denied.     1  Rol.  639.  1.  5.  15. 

And  therefore  now,  tithes  shall  be  demanded,  unless  it  be  of  great  wood  ; 
for  if  it  be  of  great  wood  a  prohibition  goes  :  if  of  silva  cadua  generally,  a 
consultation  goes  for  the  tithes  of  silva  cadua,  dum.de  grossis  arboribtu  non 
agatur.     1  Rol.  640.  1.  2.     Reg.  44. 

As,  of  all  underwood  under  the  age  of  twenty  years,  tithes  ought  to  be 
paid. 

So,  of  underwood  cut  for  fuel,  though  it  be  above  twenty  years  growth. 
R.  1  Sid.  300.     1  Lev.  189.     D.  Pal.  38. 

And  though  there  be  great  trees  growing  sparsim  in  it.     1  Sid.  300. 

Or,  a  small  quantity  of  oak,  &c.  be  mixed  in  the  faggots  of  the  underwood. 
R.  2  Leo.  79. 

Tfkough  used  in  his  house  in  the  same  parish.     1  Sid.  447. 

5o,  of  oak,  ash,  elm,  or  any  other  trees  cut  under  the  age  of  twenty  years, 
tithes  ought  to  be  paid.     R.  Cro.  El.  1.     Per  two  J.  cont.  Cro.  El.  55. 

[Trees  above  twenty  years  growth,  if  cut  and  corded  for  fuel,  and  the 
bark;  are  tithable.     Bunb.  98.     Sed.  qu.] 

So,  of  willow,  hazel,  holly,  maple,  birch,  alder,  thorn,  &c.  in  a  country 
where  they  are  not  used  for  timber  (as  generally  they  are  not),  tithes  ought 
to  be  paid  ;  though  they  be  above  the  age  of  twenty  years,  and  of  whatever 
age  or  bigness.     1  Rol.  640. 1.  25.     R.  2  Cro.  199.     Mo.  907.     Cro.  El.  1. 

I  Brownl.  94.     Hob.  219. 

So,  of  beech,  hornbeam,  &c.  in  a  country  where  thdy  are  not  used  for 
timber.     1  Rol.  640.  1.  24. 

[Whether  beech  is  esteemed  timber  in  a  certain  county,  shall  be  tried  by 
issue.     H.  1724,  Bunb.  192.] 

Though  growing  in  the  defence  of  the  house,  and  the  cutting  them  is  waste. 
Hob.  219.'      1  Rol.  640.  1.  32. 

Though  cut  for  fuel  or  fences,  unless  where  exempted  by  custom.  R. 
Cro.  Car.  113. 

Or,  are  consumed  in  the  house  of  a  farmer,  by  which  means  the  parson 
has  uberiores  decimas,      1  Vent.  75. 

So,  of  broom,  furze,  &c.     Cod.  Ju.  Eccl.  708.  710.     Godb.  44. 

So,  of  a  nursery  of  young  trees  for  transplanting.  R.  Jon.  416.  R.  Hard.- 
380.     R.  1  Rol.  637.  I.  20.     Cro.  Car.  526. 

So,  tithes  are  paid  of  acorns,  <S^c.  of  timber;  for  they   increase  annually. 

I I  Co.  49.  1  Rol.  640. 1.  37.  Cod.  Ju.  Eccl.  706.  cont.  where  they  were 
not  gathered  and  sold,  but  eaten  by  the  swine.  Hetl.  27.  (Vide  Lit.  40.) 
Ace.  Mp.  762. 

[A  parish  cannot  prescribe  in  non  decimando  for  tithe-wood,  and  therefore 
the  occupiers  must  always  set  forth  an  exemption.     P.  1720,  Bunb.  .61. J 

(H4.)  Of  what  not. 

But  since  st.  45  Ed.  3.  3.  no  tithes  ought  to  be  paid  of  great  trees  of  the 
age  of  20,  30,  or  40  years  ;  and  if  they  are  demanded  of  suoh  trees,  a  pro- 
hibition goes. 

Ah,  of  oak,  ash,  elm,  of  above  20  years  growth  ;  for  they  are  timber 
tliroui^liout  the  whole  kingdom. 
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[*]So,  of  beech,  maple,  &c,  or  other  trees  in  a  country  where  they  are 
used  for  timber.     1  Rol.  640, 1.  30.     Mo.  541.     Noy.  30.     2  Rol.  83. 

Though  oaks,  &:c.  of  above  20  years,  are  decayed,  and  only  fit  for  fueU 
Mo.  541.     R.  Cro.  El.  477. 

So,  if  oaks,  &g.  are  topped  within  the  age  of  twenty  years,  and  after- 
wards the  lops  are  suffered  to  grow  above  20  years,  no  tithes  are  demaDda" 
bie  of  these  lops ;  for  they  are  timber.     1  Rol.  640.  1.  7.     R.  2  Leo.  79. 

So,  if  oaks,  &€•  of  above  twenty  years  be  topped  or  lopped  usually 
within  twenty  years,  no  tithes  are  due  for  the  tops  and  lops.  H.  1 1  Co.  48, 
b.  1  Rol.  640.1.  15.  Semb.  2  Cro.  100,  R.  Cro.  El.  477,  8.  Mo.  908* 
762.     Godb.  175, 

Nor,  for  trunks  of  oaks,  Sic.  after  twenty  years,  though  become  rotten*  ) 
Rol.  640.  1.  10.     11  Co.  49.  a.  81.  a. 

Nor,  for  the  germins  of  such  timber-trees,  which  grow  de  radicibus  et  sti^ 
pitibus^  after  the  tree  is  cut  down.     1  Rol.  640. 1.  20.     1 1  Co.  48.  b. 

Nor,  for  the  bark  of  such  trees :  for  it  is  privileged  in  respect  of  the  tree. 
1  Rol.  640.  1.  35.     1 1  Co.  49.  a. 

Nor,  for  a  small  quantity  of  underwood,  put  in  faggots  with  the  lops  of 
oaks,  &c.     R.  2  Leo.  79.     Cro.  £1.  347. 

Nor,  for  roots,  or  stubs  of  trees,  or  underwood  cut,  for  which  tithes  were 
paid ;  if  they  be  rooted  up  before  new  germina  grow.  R.  1  Rol.  637.  K 
35.     Mar.  58.  64. 

Nor,  for  the  wood  of  fruit-trees,  cut  the  same  year  in  which  tithe  was  paid 
for  the  fruit.     3  Inst.  621. 

Nor,  for  wood  used  for  fences.  R.  Mo.  917.  1  Rol.  644.  1,  40.  2  Inst* 
652. 

Nor,  for  wood  for  burning  ofbricks  for  repairing  the  bouse  of  the  parish* 
ioner.     Cod.  Ju.  Eccl.  708.     1  Rol.  645.  1.  10. 

Nor,  for  dotards,  used  for  fuel.     R.  Mo.  908. 

Nor,  for  wood  for  necessaries  in  the  house,  and  for  fences,  by  which  the 
f^rson  h^s  uberioresdecimas.     1  Sid.  447. 

[No  tithe  shall  be  paid  of  hop-poles  (semb.  used  by  the  grower.)  H« 
1717.  in  Sc.     Bunb.  20.] 

Nor,  for  broom,  furze,  &c.  used  for  firing  in  the  house  of  the  parishion- 
er.    R.  Cro.  El.  609.     Mo.  909.     1  Rol.  644. 1.  43. 

Tithes  of  undefwood  shall  be  paid  by  him  who  cuts  it. 

^o,  tithes  of  a  nursery  of  plants  shall  be  paid  by  him  who  pulls  them  up, 
R.  Hard.  380. 

(H  5.)  Agistment  of  cattle. 

So,  of  common  right,  tithes  shall  be  paid  for  the  herbage,  or  agistment  of 
barren  cattle,  which  yield  no  profit  to  the  parson.  Ca.  Pari.  192.  R.  Sal. 
655.     R.  Hard.  184.     Cro.  El.  446.  475,  6. 

The  canon  anno  1 305  says,  quod  de  pasturis  et  pascuis  tarn  communibus 
^uam  non  commnnihus  decimon  persolvanlur  secundum  numerum  animalium 
et  dierum.     Vide  Cod.  Ju.  Eccl.  693. 

And  tithes  shall  be  paid  for  the  pasture  of  all  cattle  not  profitable  to  the 
parson.     Cod.  Ju.  Eccl.  706. 

Ar,  if  a  parishioner  buys  cattle,  which  he  depastures  for  sale.  R*  Cro. 
El.  475,  6.      1  Rol.  647.  1.  5. 

Though  they  be  beasts  of  the  plough,  or  for  milking ;  if  theownier  Mdocs 
pot  use  them  for  such  use,  but  pastures  them  for  sale.     Cod.  Ju.  Eccl.  707, 

Y.L.  HI.  57  [*46$][»466]      , 
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So,  if  he  buys  oxen,  steers,  or  horses,  and  sells  them  when  fatted*  1  Rol. 
847.1.  17.  22.29. 

Or,  rears  young  cattle,  and  sells  them.     1  Rol.  647.  1.  25. 
.   [Tithe  for  yearlings.     M.  1721,  Bunb.  90.] 

So,  if  he  uses  them  for  the  plough  or  pail  covinously,  and  only  for  a 
colour. 

So,  beasts  of  the  plough,  which  are  disused  for  the  plough  and  fatted  for 
sale,  ought  to  pay  tithes  for  the  time  after  they  are  disused.  R.  Ca.  Park 
193. 

So,  if  an  innkeeper  depastures  the  horses  of  his  guests.     R.  Hard.  35. 

Or,  any  person  depastures  for  hire.     R.  Cro.  El.  476. 

Or,  sheep  are  fed  upon  turnips  for  sale  after  shearing  ;  though  tithes  of 
the  wool  were  paid.     R.  Ca.  Eq.  231, 2. 

So,  if  a  man  of  another  parish  holds  land  in  the  parish  of  B.  and  there  de- 
pastures  cows,  horses,  or  Other  cattle  for  plough  and  pail,  but  does  not  use 
them  in  the  parish  of  B.     R.  5  Mod.  96.     R.  Hard.  1 84. 

So,  if  he  uses  part  in  part,  he  shall  pay  tithes  for  the  residue.     5  Mod.  97. 

So,  if  a  man  agists  cattle,  part  profitable  and  part  unprofitable ;  he  shall 
pay  tithes  for  herbage  of  those  which  are  unprofitable.  Cod.  Ju.  Eccl.  707. 
Poph.  197. 

Or,  part  with  cattle  for  the  plough,  and  part  with  the  cattle  of  a  stranger. 
3RoLl9]. 

If  the  owner  of  the  soil  agists  the  cattle,  he  pays  the  tithes.  Jon.  254. 
1  Rol.  656. 1.  1 5. 

If  he  lets  the  herbage,  the  lessee  shall  pay:  for  it  ought  to  be  paid  by  the 
occupier.     R.  Hard.  35. 

[Tithes  for  depasturing  unprofitable  cattle  shall  be  paid  by  the  occupier 
of  the  ground,  not  by  the  agistor.  H.  1715,  1720,  in  Sc.     Bunb.   3.] 

[If  the  cattle  be  fed  on  a  common,  the  suit  must  be  against  their  owner  4 
for  the  owner  of  the  soil  has  no  profit  by  it.     Ibid.] 

If  all  the  herbage  be  taken  by  the  cattle  agisted,  the  tithe  ought  to  be  paid 
by  the  owner  of  the  cattle  :  for  he  is  the  occupier.     R.  Hard.  1 84. 

The  sum  paid  for  agistment  shall  be  according  to  the  usage  of  the  place. 

Sometimes  the  tenth  part  of  the  yearly  value  of  the  land.  Hard*  35. 
184. 

Many  times  the  twentieth  part. 

Or,'  the  tenth  part  of  the  sum  received  for  the  agistment.  Cod.  Ju.  Eccl. 
707. 

[Unprofitable  cattle  shall  pay  in  proportion  to  the  number  of  cattle,  and 
Value  of  the  ground.     1713,  in  Sc.  Bunb.  1.] 

But  no  tithes  are  payable  for  the  agistment,  or  herbage  of-  cattle,  which 
are  profitable  to  the  parson  :  as,  for  sheep  for  sale :  lor  they  pay  tithes  o( 
their  wool.     1  Rol.  647. 1.  20. 

[If  sheep  are  depastured  in  the  parish  three  or  four  months  after  they 
have  been  shorn,  and  then  removed  into  another  parish,  and  shorn  there  ; 
tithe  of  herbage  shall  not  be  paid  for  them.     li.  1 73 1 ,  Bunb.  3 1 3.] 

So, for  oxen,  steers,  horses,  <Szc.  used  for  the  plough  in  the  same  parish, 
forthe  parson  has  the  profit  of  their  labour  in  his  tithes  of  the  com.  R. 
Hard.  184.  1  Rol.  646.  1.  30.  45.  Win.  33.  2  Imt.  65 J.  Vide  Cro. 
Car.  237. 

[*](  Vetches  and  clover  cut,  and  givengrcen  to  cattle  dsed  in  husbandrr. 
pay  no  tithes;      Senib.  IL  1729,  Bunb.  279.] 

1^^671"^  ^^^^'  *^^^^'  ^^*  ^^^^  ^^  ^^®  ^**'* '"  *^^  ^^^^  parish:  for  the 
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parson  has  tithes  of  their  milk,  &c.  R.  Hard.  184,  1  Rol.  646, 1.  30. 
Vide  Cro.  Car.  237. 

Nor,  for  cattle  fatted  for  the  victuals  of  the  family  of  the  owner  in  the  same 
parish.     1  Rol.  647.  1.  10.     R.  Cro.  Car.  237. 

Nor,  for  horses  for  the  riding  of  the  parishioner  himself.  R.  1  Bui.  171, 
Adm.  Poph.  126. 

So,  no  tithes  are  due  for  agistment  ofheasts/eros  naiura^  as,  deer,  conies, 
&c.  without  special  custom.     Vide  post,  (H  14.  16.) 

Nor,  for  the  skins  of  the  cattle.     1  Rol.  646.  1.  7. 

Nor,  for  yown^  cattle  reared  for  the  plough,  or  for  the  pail.  2  Rol.  646. 
h  35.  40.     Mo.  910.     2  Inst.  651. 

So«  no  tithes  are  dae  for  agistment  when  tithes  are  paid  for  haj  of  tb^ 
same  land  in  the  same  year.     R.  Yel.  86. 

(H  6.)  The  young  of  cattle. 

So,  of  common  right,  tithes  are  payable  of  the  young  of  animals. 

As,  of  colts,  kids ; 

Of  calves,  lambs,  pigs,  &c. 

The  manner  of  payment  by  the  common  law  is  generally  conformable  t» 
the  canon.     Semb.  Cro.  Car.  403. 

By  a  provincial  canon  anno  1 305,  pro  sex  agnis  et  infra,  Mtx  obolidentur 
pro  dtciina;  si  septem  sint  agni,  septimus  (let ur  pro  dedma  rectori^qui  ires 
obolos  solvat  parockianom  Si  rector  oetavnm  recipit^  det  denarium;  si  nontim, 
det  obolum,  aut  expeclet  ad  alium  annum^  si  maluerit ;  et  tunc  haheat  secun* 
dum  aid  tertium  agnum  de  agnis  stcimdi  annt.  Vide  Cod.  Ju.  Eccl.  692. 
But  this  part  which  allows  the  waiting  for  his  tithes  to  another  year,  is  not 
agreeable  to  the  common  law,  which  requires  an  annual  payment  of  tithes. 

By  another  canon,  incerti  temporis^agniy  vituli^  pulli,  equini^  eX  alii  fatus 
decimaUs,  decimentur  habitatione  ad  loca  ubi  nutriunlwr  et  oriwfitur. 

TTithe  of  lambs  is  not  divisible,  but  must  be  paid  where  they  fall.] 

pf  sheep  are  kept  in  A.  all  the  year  till  Christmas,  when  they  are  ready 
to  lamb,  and  then  carried  to  defendant's  own  land  in  B.  where  there  is  a 
small  modus  for  lambs,  and  there  kept  till  Lady-day  for  convenience  of 
forage.,  and  then  brought  back  to  A. ;  this  is  not  sufficient  evidence  of  fraud* 
M.  1723,  Bunb.  139.]      ^ 

f  N.  B.  Two  barons  thought  at  first  that  issue  should  be  directed,  to  try 
fraud  or  not  fraud.] 

And  the  same  inanner  usually  prevails  for  tithes  of  calves,  kids,  pigs,  &c. 
which  the  canon  supra  prescribes  for  lambs. 

If  the  number  be  less  than  the  canon  mentions,  the  tenth  part  of  the  value 
is  usually  paid,  unless  where  custom  otherwise  determines. 

[The  tithe  of  an  odd  number  shall  be  paid  according  to  the  value  and  not 
carried  over  to  next  year.     T.  1725,  Bunb.  198.] 

The  time  of  paymentjs  when  the  young  is  weaned,  and  can  live  without 
the  dam ;  unless  where  custom  prescribes  a  certain  time  or  age. 

[The  general  rule  of  tithing  lambs  is  when  they  are  capable  of  living 
without  the  dam.     T.  1720,  Bunb.  133.] 

But,  by  custom,  a  man  may  be  exempted  for  the  young  of  cattle  nursed 
for  the  pail  or  plough.     R.  Cro.  El.  702.     Mo.  910. 

[*]PayTnent  of  tithes  for  the  young  of  animals  ought  to  be  by  each  owner 
severally. 

Though  the  sheep  of  several  are  depastured  together  in  one  flock. 

•  f*468l 
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(H  7.)  Wool, 

So,  tithes  ought  to  be  paid  of  the  annual  product  of  animals  ;  as,  of  wool. 

toilk,  cheese,  £c.  ,.      /.  ,        ^  xi.      j- 

And  it  shall  be  of  the  wool,  though  the  sheep  die  of  the  rot,  or  other  dis- 

ease* 

Though  the  owner  kills  or  sells  his  sheep.     Vide  1  Rok  646.  1.  8. 

Payment  of  tithes  of  wool  shall  be  where  the  sheep  are  shorn,  generallj, 
and  at  the  time  of  the  shearing. 

But  a  custom  to  pay  at  Lammas  is  good.     Mo.  910.     Cro.  El.  702* 

But  by  canon  1 306,  si  bves  alibi  onstate  et  alibi  in  hieme  nutriuniur^  di- 
videnda  est  decima.     Vide  Cod.  Ju.  Eccl.  692. 

And  decima  laruB  shall  be  paid,  as  well  as  dc  agnis^  vhi  sunt  sex  vtl 

septem  agni,  <^c.  .  ,     , 

[Tithe  shall  be  paid  of  the  wool  of  lambs,  though  the  lambs  tithed  two 

months  before.     M.  1731,  Bunb.  90.] 

So,  if  sheep  be  sold  a  little  time  before  shearing,  into  another  parish  ;  each 
parson  shall  have  his  proportion  of  the  tithes.     Per  Williams,  Lane,  16. 

So  if  wool  be  taken  from  sheep  killed,  tithes  shall  be  paid  for  it.     1  Rol. 

646.  1.  7.  -  „       «  , 

So,  if  cut  from  the  necks  to  prevent  flies,  ic.  without  more.     R.  3  Bui. 

But  no  tithes  shall  be  paid  for  wool  to  the  parson  of  a  parish,  where  the 
sheep  were  not  thirty  days. 

So,  where  tithes  are  paid  of  the  fleece,  nothing  shall  be  paid  for  the  locks 
and  belts.  Vide  1  Rol.  646.  I.  5. 

Nor,  for  wool  shorn  from  the  neck  about  Mich,  to  prevent  the  sheep  being 
caught  in  the  briars.     2  Rol.  645.  I.  45.  50. 

Nor,  for  the  birling  of  sheep,  without  fraud*    1  Rol,  645.  I.  50» 

(H  8.)  Milk. 

By  the  canon  1305,  de  lacte  decima  sx^lveiur  in  caseo  tempore  sno,  ei  in 
latle  in  autumno  et  hieme  ;  nisi  parochiani  velint  redemptionem  facert  ad 
'valorem  decimas.     Cod.  Jur.  Eccl.  692. 

But  by  custom,  sometimes  it  shall  be  paid  in  specie,  throughout  the 
whole  year. 

Sometimes  cheese  only  shall  be  paid  iir  lieu  of  tithes  of  milk.  Adm. 
Godb.  329.     R.  Cro.  El.  609.     Mo.  909. 

So,  a  custom  to  pay  the  tenth  cheese  made  between  the  1st  of  May'and 
1st  of  August,  in  lieu  of  all  tithe  of  milk,  is  good.  R.  Cro.  El.  609.  Mo. 
909. 

Or,  to  deliver  the  tenth  quart  cf^iilk  at  the  parson^s  house.  Per  Poph. 
Cro.  El.  609. 

If  no  custom  interferes,  the  milk  shall  be  paid  to  the  parson  in  kind. 
Adm.  2  Brownl.  31. 

And  it  is  suflicient  to  deliver  it  where  the  tithe  arises  without  carrying  it 
to  the  church,  or  the  parson's  house.  Coni.  Ray.  278.  Carth.  462.  Cont. 
where  paid  in  cheese.  Semb.  Ley.  70.  (Vide  Pal.  341,  381.  2  Rol.  328.) 
—Per  Raymond,  it  shall  be  delivered  at  the  parson's  house ;  [*]per  three 
other  Barons,  at  the  church  porch  :  and  so  decreed.     Ray.  278. 

So,  by  a  canon,  incerti  Lemporisj  decima  lactis  et  casei  de  vaccisf  et  capri^ 
ubi  cubant  et  pascunt  sohaiur.     Vide  Cod.  Jur.  Eccl,  693, 
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Si  cubant  in  unaparochia^  et  pasctmt  in  alia,  inter  rectores  dividatur.  Vide 
Cod.  Jar.  Eccl.  693. 

But  where  milk  is  paid  in  kind,  there  shall  he  no  tithe  of  the  cheese. 

Or,  for  the  time  that  tithes  are  paid  of  the  cheese,  there  shall  be  none  of 
the  milk.     Vide  1  Rol.  651.  1.  20.     Cro.  El.  609. 

Milk,  where  custom  does  not  alter  it,  shall  be  paid  at  every  tenth  meal ; 
DOt  the  tenth  part  of  every  meal.     R.  Ray.  277. 

[Tithe  milk  ought  to  be  paid  by  every  tenth  meal.  H.  1717,  Bunb.  20.] 
The  parishioner  is,  de  jure^  obliged  to  pay  every  tenth  meal  ;  to  milk 
the  cows  at  the  usual  place  of  milking  into  his  own  pails.  The  parson  is 
obliged  io  fetch  it  away  from  the  milking-place  in  his  own  pails,  at  a  rea- 
sonable time  ;  and  if  he  does  not  before  the  next  milking-time,  the  parish^ 
ioner  may  pour  the  milk  on*  the  ground.     P.  1721,  Bunb.  73.] 

But  a  custom  to  pay  the  tenth  meal  for  such  a  time,  in  lieu  of  all  tithe  of 
milk,  is  not  good.     Cro.  El.  609. 

Or,'  a  meal  of  the  ninth  day  at  evening,  and  the  tenth  day  in  the  morn- 
ieg,  till  an  ewe  has  a  lamb  that  bleats.     R.  Sal.  656.     Carth.  461. 

(H  9.)  The  young  of  fowls. 

So,  tithes  ought  to  be  paid  of  the  young,  or  of  the  eggs  of  all  tame  and 
domestic  fowls :  as,  of  geese,  ducks,  swans,  turkeys,  hens.  Sic.  ;  cont.  of 
turkeys.     Mo.  599.     But  ace.  as  to  turkeys,  per  Barons,  M.  5  G.  2. 

So,  of  young  pigeons  in  dove-cotes  or  boles,  which  are  for  sale.  R.  1 
Rol.  635.  1.  42.  644.  1.  50. 

So,  of  honey  and  wax  of  bees  in  the  hive.  R.  1  Rol.  635.  1.  40.  Cro. 
Car.  559.  Jon.  447.  Semb.  so  by  custom.  F.  N.  B.  51.  G.  Cod.  Jur. 
Eccl.  707. 

Of  geese,  ducks,  swans,  the  tithes  are  usually  paid  in  the  young,  if  cus- 
tom does  not  otherwise  determine. 

Of  turkeys  and  hens,  in  the  eggs. 

But  no  tithes  are  paid  of  the  young  where  the  eggs  are  paid ;  nor  t 
contra.     1  Rol.  642.  1.  7. 

So,  no  tithes  are  paid  of  animals,  or  fowls,  which  are  fercB  naturae,  with- 
out a  special  custom.     Vide  post,  (11  14.  16.) 

Nor,  of  the  young  or  eggs  of  pheasants  or  other  fowls,  which  are  kept 
near  the  house  by  the  clipping  of  their  wings;  for  they- are  not  reclaimed. 
R.  TRol.  636. 1.  10.     Mo.  599. 

Nor,  of  pigeons  in  a  dove-cote,  used  for  the  family,  without  a  custom. 
R*  1  Rol.  642.  1.  43.  644.  1.  45.  52. 

Nor,  of  bees,  where  a  custom  is  alleged,  that  by  tithes  of  the  wax  and 
honey,  and  the  chaise  of  hives,  and  maintaining  them  in  winter,  he  ought 
to  be  discharged.     Cro.  Car.  403,  4.     1  Rol.  651.  1.  5. 

So,  by  some,  without  such  allegation  :  for  they  are  feres  natures  1  Rol. 
651.  1.  5. 

[*](H  10.)  Fruits,  seeds,  roots,  &c. — When  they  shall  be  paid, 

and  how. 

So,  of  common  right,  tithes  are  payable  of  all  fruits  and  plants  which 
renew  yearly :  as.  of  apples,  pears,  plumbs,  and  other  fruits  in  orchards,  or 
gardens.     Vide  2  Inst.  652. 

By  the  canon  Rob.  Winchelsev,  1305,  decimoe  solvaniur  de  fruciibus  ar- 
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borum,  seminibus  omnibus^  et  herbis  hortorum.  nisi  parochiani  competentem  re* 
demptionem  fecerini  pro  talibus  decimin.     Vide  Cod.  Jur,  Eccl.  692, 
So,  of  crabs,  mast,  &c. 

S Of  black  cherries,  though  they  grow  wild  in  hedges  and  waste  places, 
serve  for  fencing  the  ground.     M.  1724,  Bunb.  183.] 
So,  of  all  seeds  of  hemp,  flax,  herbs,  &c.  if  tithes  were  not  paid  of  the 
bemp,  flax,  &c.  itself. 

So,  of  acorns,  if  thej  are  gathered  and  sold.     Het.  27.     Cod.  Ju.  Eccl. 
says  of  acorns,  generally.     706.     So,  1 1  Co.  49.  a. 
So,  of  all  roots ;  as,  turnips,  carrots,  parsnips,  &c. 
So,  for  pease,  beans,  &c.  for  sale,  or  the  feeding  of  hogs.     1  Rol.  647. 

1.   15. 

So,  of  all  herbs. 

And  tithes  of  fruits,  roots,  and  herbs,  ought  to  be  paid  when  they  are 
gathered  ;  or  some  rate  for  them. 

Though  the  owner  permits  another  to  gather  them.     Cod.  Ju.  Eccl.  707. 

[Of  turnips,  though  sown  after  the  corn  is  cleared,  and  fed  with  sheep  and 
barren  cattle,  and  plaintiff  has  received  tithe  of  lambs  'and  wool  before. 
H.  17bl,Bunb.  314.] 

[By  St.  31  G.  2.  c.  12.  tithe  of  madder  is  settled  at  5s.  per  acre.] 

(H  11.)  When  not. 

But  tithes  shall  not  be  paid  of -seed,  w^hen  it  was  paid  of  the  herbs  or 
plants  themselves  :  nor  e  contra. 

Nor,  for  acorns  which  fall  from  the  oak,  and  are  gathered  and  eaten  by 
hogs.     Het.  27. 

So,  tithe  shall  not  be  paid  for  fruit  stolen  ;  for  it  is  not  due  till  it  be  gath- 
ered by  the  owner,  or  with  his  consent.     Cod.  Jur.  Eccl.  707. 

.   (H  12.)  MiUs. 

So,  for  a  mill,  ancient  or  new,  some  tithes  are  due.     2  Inst.  621. 

And  by  Art.  Clcri.  9  Ed,  2.  o.  where  a  prohibition  for  tithes  of  a  new 
mill  was  prayed  to  be  allowed,  it  was  denied  ;  and  decreed,  that  such  pro- 
hibition never  should  be  granted. 

And  this  act  extends  to  all  mills,  public  or  private,  as  a  fulling,  paper, 
iron  mill,  &:c.  as  well  as  a  corn-mill.     2  Inst.  621. 

By  the  canon  Rob.  Winchelsey,  arch.  Cant.  an.  1305,  de  proventibus  tno^ 
lendorum  decimm  Jidelitcr  cl  integre  solvantur^  viz.  decimce  granorum  molito^ 
rum  ad  molcndinarium  perliucntium,  ianquam  fruciuiim pradialiumj  cxpensis 
non  deduclis.     Lind.  195.     Vide  Cod.  Jur.  Eccl.  692,  3. 

So,  where  by  usage  the  tenth  toll-dish  has  been  paid,  it  shall  be  good, 
though  it  be  a  predial  tithe,  and  not  a  personal.     2  Inst.  621. 

[An  ancient  corn-mill  ought  to  pay  the  tenth  toll-dish,  which  being  a  tenth 
part  of  the  thing  itself,  is  a  predial  tithe,  and  due  of  common  [*]right.  Per 
Price  B.  and  Montague  B.  Contra,  per  Bury  C.  B.  and  Page  B.  It  is  a 
personal  tithe,  and  not  due  of  common  right ;  and  (this)  not  having  paid,  is 
now  exempt  by  st.  2  &  3  Ed.  6.  P.  1721,  Bunb.  73.;j 

And  the  tenth  toll-dish  seems  the  proper  payment  ol  tithes  of  a  corn-mill. 
Cont.  2  Inst.  621.  Ace.  1  Rol.  656.  I.  35.  2  Rol.  84.  Per  Holt,  Sho. 
281. 

So,  by  prescription,  a  modus  may  be  paid  for  an  antient  mill.  Sho.  281. 
4  Mod.  45. 

But  tithes  for  a  fulling,  paper,  iron  mill,  &c.  are  properly  a  personal  tithe : 
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for  DO  tithes  in  kind  are  due.  2  Inst.  621.  1  Rol.  641.  1.  15.  656. 1.  34. 
1  Rol.  405.  Semb.  2  Rol.  84.  2  Cro.  523.  Cent.  Semb.  1  Rol.  641. 
1.20.     Vide  ante,  (F  3.) 

So,  for  a  copper-mill.     Lit.  314. 

So,  for  a  tin-mill,  lead-mill,  &c.     2  Rol.  84. 

So,  for  a  glass-house,  &c.     Lit.  3 1 4. 

And  if  but  a  personal  tithe,  then  where  no  tithes  are  used  to  be  paid,  none 
are  due.     Vide  st.  2  &  3  Ed.  6.  13.     2  Rol.  84.     1  RoJ.  405.     3  Bui.  212. 

So,  an  ancient  grist-mill  may  be  discharged  from  payment  of  tithes  by 
prescription. 

So,  if  a  mill  is  erected  He  novo^  upon  land  discharged  of  tithes  by  payment 
of  a  modus;  the  mill  shall  .not  pay  tithes,  but  the  antient  modus.  R.  1 
Rol.  651.  1.  30.    2  Inst.  490. 

So,  if  a  modus  be  for  two  mills,  and  the  water-course  being  diverted  by 
the  act  of  Godf  one  mill  is  removed  to  the  watercourse  ;  no  tithes,  but  the 
antient  modus  shall  be  paid.     R.  1  Rol.  652.  1.  10. 

Yet  if  a  mill  be  erected  de  novo,  upon  land  discharged  by  the  st.  31  H.  8. 
13.  it  shall  pay  tithe.     R.  2  Cro.  429. 

So,  if  a  modus  be  for  a  house  and  mill,  and  another  mill  is  newly  erected 
within  the  house  ;  it  shall  pay  tithes  :  for  it  is  not  merely  a  predial,  but  in 
part  a  personal  tithe.     Semb.  1  Rol.  652. 1.  25. 

So,  if  a  modus  be  for  two  mills,  and  the  stream  is  diverted  by  the  act  of  the 
party,  and  one  mill  is  removed  to  it ;  it  shall  pay  tithe.  R.  1  Rol.  652. 1.  20. 

So,  if  tithe  is  payable  at  the  mill,  it  shall  not  be  paid  for  corn,  for  which 
tithe  was  paid  the  same  year  to  the  same  parson.     2  Inst.  652. 

[If  there  is  an  antient  mill  under  a  building,  worked  with  one  wheels 
and  the  owner  under  the  same  roof  erects  two  new  wheels,  and  two  new 
pair  of  stones,  they  are  to  all  intents  two  mills,  and  cannot  be  recovered  by 
the  same  modus.     M.  1743.     SAtkyns,  17.] 

[If  there  are  two  antient  mills  in  one  parish  paying  tithes,  and  the  owner 
of  a  fulling-mill  covered  with  a  modus  turns  it  into  a  corn-mill,  it  shall  pay 
tithe.     Ibid.] 

[Where  two  parr  of  stones  are  erected  instead  of  one,  a  modus  is  destroy- 
ed, because  the  miller  can  grind  double  quantity.     Ibid.] 

[If  there  were  two  fulling-mills  and  acorn-mill  under  the  sanAe  roof, 
and  the  fulling-mills  are  turned  into  corn-mills,  it  is  the  same  as  if  two  new 
mills  were  erected.     Ibid.] 

[Fulling-mills  only  pay  personal  tithes.     Ibid.] 

[Corn-mills  pay  the  tenth  dish.     Ibid.] 

(H  13.)  Tithes  for  hemp,  flax,  &c.  ascertained. 

So,  by  St.  3  W.  &  M.  3.  revived  by  1 1  &  12  W.  16.  and  continued  for 
seven  years,  every  acre  of  land  not  discharged  by  modus,  and  sown  with 
[*jhemp  or  flax,  shall  pay  5s,  and  no  more  for  tithes,  and  so  proportion- 
ably,  &c.-— Continued  by  other  acts,  and  made  perpetual  by  1  Geo.  st.  2. 
c.  26. 

(H  14.)  Of  what  things  tithes  are  not  payable,  of  common  right. 

But  no  tithes  are  payable,  of  common  right,  for  a  house  of  habitation  :  for 
tithes  are  paid  for  things  annually  renewing  by  the  act  of  God.  1 1  Co.  16. 
a.      1  Rol.  636. 1.  40.     Hob.  11.     Vide  Cro.  El.  276.     - 

Nor,  for  rent  reserved  upon  a  house  or  land.  1 1  Co.  16.  a.  1  Rol.  636. 
1.  43. 
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Nor,  for  profit  made  by  sale  of  a  house.     R«  1  Rol.  656. 1.  55. 

So,  of  common  right,  tithes  are  not  payable^  for  things  parcel  of  the  free- 
hold :  as  for  quarries  of  stone,  &c.  1  Rol.  637.  1.  5.  R.  Cro.  El.  277. 
Mo.  908.     2lnst.  651.     Seld.  3  vol.  1201.     SLeo.  79. 

Or,  for  coals.     1  Rol.  637.  1.  7.     2  Leo.  79.     2  Inst.  651. 

Or,  tin.     I  Rol.  637.  1.  12.     2  Inst.  651. 

Or,  for  lime,  or  chalk.     R.  1  Rol.  637.  1.  1 7.     Het.  14.     2  Inst.  651 . 

Or,  for  lead,  copper,  or  other  ore.     2  Ver.  46.     Het.  14.     2  Inst.  651. 

Or,  for  gravel,  or  clay. 
*  Or,  for  brick,  or  tile,  &c.     R.  2  Mod.  77.     2  Inst.  651. 

Or,  for  turf  used  for  fire.     R.  1  Rol.  637.  1.  10.     2  Inst.  651. 

Or,  for  flags,  marl,  chalk.     2  Inst.  651 . 

So,  no  tithes  are  due,  of  common  right,  of  things  which  are /crcg  natura  : 
as  of  deer  in  a  park.     2  Rol.  458.     2  Inst.  65 1  • 

Nor,  of  conies.  R.  1  Rol.  635.  1.  45.  Per  two  J.  Lit.  13.  Hard.  188, 
Sjsmb.  2  Rol.  458. 

Nor,  for  fish'taken  in  thie  high  sea  :  for  there  is  only  a  personal  tithe  due, 
dcductis  expensis.     R.  1  Rol.  636.  1.  20.  Cro.  Car.  264.     Vide  post,  (H  16.) 

Nor,  for  fish  taken  in  a  common  river.  R.  1  Rol.  636.  1.  5.  25.  Cro. 
Car.-339.     R.  Het.  13. 

Nor,  for  doves  or  pigeons.     2  Mod.  77.     Per  cur.  cont.     2  Rol.  2.     I 
Rol.  635. 1.  42. ;  but  this  seems  intended  by  custom,  for  they  are  not  due  of 
common  right  where  consumed  in  the  house  of  the  owner.     Per  cur.     1 
Rol.  642.  1.  43.  644.  1.  45.     R.  Lit.  31 1.     Het.  -27. 147. 

Though  the  owner  has  no  dove-cote,  but  pigeon-holes  fastened  to  his 
house.     1  Roi.  644.  1.  52. 

Yet  if  the  owner  sells  his  young  pigeons,  tithes  are  due.  1  Rol.  644. 
1.  50.     Per  Hendon,  Lit.  311.     Het.   147.     Vide  ante,  (H  9.) 

So,  tithes  are  not  paid  of  dogs,  cats,  &c.  12  H.  8.  4.  b. 

[Of  headlands  only  large  enough  to  turn  the  plough  upon.  M*  1724, 
Bunb.  183,] 

(H  15.)  What  are  exempted  for  seven  years. 

So,  by  St.  2  &  3  Ed.  6. 1 3.  all  barren  heath  or  waste  ground  (not  other* 
wise  discharged)  which  paid  no  tithe  by  reason  of  its  barrenness,  if  im* 
proved,  shall  pay  tithes  after  seven  years  afler  its  improvement. 

And  therefore,  such  barren  and  sterile  lands  are  exempted  from  tithes 
for  seven  years.     2  Inst.  655,  656. 

[*]So,  by  the  same  stat.  if  they  paid  any  tithes,  till  seven  years  after  io^- 
provement  they  shall  pay  no  other  tithe  than  before. 

And  if  it  be  barren  as  to  tillage,  and  be  afterwards  improved  for  tillage, 
it  shall  be  exempted  for  seven  years ;  though  it  paid  tithes  of  lambs  and 
wool  before.     2  Inst.  655,  656.     C6nt.  Het.  147. 

So,  heath,  or  land  which  only  produces  a  flower  in  autumn  upon  wfatch 
the  cattle  and  sheep  brouse,  or  flags,  or  turf  for  fuel.     2  Inst.  656. 

But  the  lands  excused  are  such  as  are  barren  in  their  nature,  and  not  bj 
bad  husbandry.     R.  Mo.  909.     Cro.  El.  475.     Vide  2  Inst.~656. 

And  therefore,  fenny  land  shall  not  be  excused,  though  it  be  drained. 
Mo.  430.     3  Bui.  166. 

If  land,  ^fler  b^ing  grubbed  up,  will  produce  nothing  without  being  dung- 
ed or  chalked,  it  is  within  the  statute  ;  if  it  will  produce  one  crop  with  onl\ 
l.ioir;hiiig,  it  is  not.      Tt  17-18,  I  W^^cv.  1  15.] 

IM73J 


Of  what  things  tithes  are  payable.  457 

[Nor,  wood  lauds  grubbed,  and  afterwards  sown  with  com,  or  grass. 
Bend.  80.     2  Inst.  656.     H.  1723,  Bunb.  159.] 

Nor,  land  ovei^rown  with  thorns  and  bushes,  though  it  be  cleared  by  in- 
dustry.    R.  Cro.  El.  475.     2  Inst.  656. 

Nor,  a  salt-marsh  ;  though  by  a  great  charge  enclosed  or  recovered  from 
the  sea.     R.  3  Bui.  166. 

Npr,  a  iparsh  surrounded,  for  want  of  cleansing  the  sewers  or  ditches,  or 
by  accident,  or  inundation,  when  afterwards  recovered.     2  Inst.  656. 

So,  lands  enclosed  with  hedge  and  ditch,  are  not  exempted,  as  waste  or 
heath.     Bend.  80. 

(H  16.)  Of  what  things  tithes  are  due  by  custom. 

Yet,  by  custom  or  prescription,  tithes  may  be  due  for  rent  of  houses  in 
an  antient  city  or  borough.  R.  11  Co.  16.  a.  Qu«  1  Rol.  642.  1.  30. 
Adm.  by  a  proviso  in  the  st.  2  &  3  Ed.  6.  13.  s.  12. 

But  this  does  not  extend  to  a  house  newly  erected.     1  Rol.  642.  1.  35. 

[Houses  in  St.  Saviour's  Southwark.     H.  1721,  Bunb.  102.] 

So,  by  custom,  tithes  may  be  due  for  things  which  are  parcel  of  the  free- 
•  hold ;  as,  for  a  lime  kiln.     1  Rol.  642. 1.  50.     Het.  14. 

For  salt.     1  Rol.  642.  I.  52. 

For  iron  ore,  or  lead  ore.     Hct.  13,  14. 

So,  by  custom,  they  may  be  due  for  things  /era  naturtz :  as,  for  fish  taken 
in  a  river,  or  the  sea.     Semb.  1  Rol.  636.  1.  20.     R.  Cro.  Car.  264.     Cro. 
;        Car.  339.     Adm.  by  the  st.  2  &  3  Ed.  6.  13.  s.  11.     Pal.  527.     Het.  13. 

[Of  fish  taken  in  the  adjoining  seas  by  occupiers  of  fishing  net  or  craft 
I       kept  in  the  parish,  by  parishioners  or  others.     M.  1728.     On  trial  at  bar  ^ 
and  affirmed,  on  appeal  to  the  Lords.     Bunb.  256.] 

[A  double  tithe  may  be  payable  (as  of  fish)  ;  one  may  be  due  by  custom, 
and  another  of  common  right.     P.  1719,  Bunb.  A3,l 

For  conies.  1  Rol.  635.  I.  50.  Lit.  13.  Hard.  188.  1  Vent.  5. 
Het.  13. 

So,  for  doves  or  pigeons.     1  Rol.  642. 1.  43.  644.  1.  34.     1  Vent.  5. 

And  where  tithes  are  not  due  by  the  common  law,  but  only  by  prescrip 
tion,  the  parishioner  may  prescribe  to  pay  the  twentieth  fish,  &c.  or  other 
share  in  lieu  of  the  tithe.     1  Lev.  179. 

So,  for  great  trees.     1  Rol.  642. 1.  38. 

[*]0r,  for  wood  cut  to  be  consumed  in  the  house  of  the  owner.  1  Rol. 
642. 1.  46. 

So,  a  man  may  prescribe  for  tithes  of  some  things  for  which  ho  tithes  are 
due  of  common  right ;  as;  by  the  custom  in  Wales,  for  tithes  of  goods  given 
in  marriage ;  but  this  is  now  taken  away  by  the  st.  2  &  3  Ed.  6.  V3.  9 
Inst.  664. 

(I)  THE  MANNER  OF  PAYMENT. 

(I  1.)  They  ought  to  be  severed  from  the  nine  parts* 

How  tithes  of  corn,  hay,  and  wood,  shall  be  paid,  vide  ante,  (H.  1,  2,  3, 
4.    10.  12,  13.) 

[The  tithe  must  be  set  out  before  the  farmer  remove  his  nine  parts ;  there- 
fore he  may  not  throw  nine  sheaves-  into  the  cart,  and  leave  the  tenth  for 
the  tithe.  H.  1724,  Bunb.  186.  N.  B.  this  is  called  tithing  by  the  fork  ia 
that  neighbourhood,  and  is  a  very  fraudulent  method  it  tithing,  being  in 
eifect  tithing  absque  visu  et  tactu.'l 
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How  agigtment,  or  increase  of  cattle  and  poultry,  vide  ante,  (H  5,  6,  7, 

8    9) 

'Bv  the  St.  2  &  3  Ed.  6.  13.  every  subject  shall  justly,  without  guile,  set 
out,  divide,  and  pay  all  mannerof  predial  tithes,  in  such  manner  as  hath  been 

of  right  used  for  40  years  past.  .  ^    -^  • 

And  therefore,  if  he  does  not  sever  the  tenth  from  the  nme  parts,  it  is 

within  the  statute.  :i     r     it.-    • 

Or,  if  he  severs,  and  afterwards  carries  the  tithes  severed  •,  for  this  is  a 

fraudulent  severance.     2  Inst.  649. 

Or,  grants  the  tithes,  before  severance  to  A.,  and  immediately  after  sev- 
erance  A.  carries  them  away.     2  Inst.  649.  '  ,    „ ,     , 

So,  by  St.  2  &  3  Ed.  6.  13.  at  the  tithing  of  predial  tithes,  it  shall  be  law- 
ful  for  a^y  to  whom  tithes  are  due  or  his  servant,  to  see  his  tithes  truly  set 
forth,  and  severed  from  the  nine  parts,  and  the  same  to  take  and  carry  away. 

And  therefore  a  custom  that  tithes  shall  be  set  out  absque  visu  tt  tactu  of 
the  parson,  is  not  good.     2  Vent.  49.     R.  Hob.  107. 

(1 2.)  But  there  needs  no  notice  of  the  severance. 

But  notice  need  not  be  given  when  tithes  are  set  out,  though  it  is  requir- 
ed bv  the  ecclesiastical  law.     R.  2  Vent.  48.     Ace.  Garth.  143.  Per  Hut- 
ton,  rloy,  19.  .  .       •  • 
i  So,  if  there  be  two  impropriators,  he  need  not  divide  his  tithes  into  moie- 
ties when  they  are  severed.     Latch.  24.  228. 

Yet  before  an  action  on  the  case  is  brought  for  not  carrying  away  bis  tithes, 
notice  of  the  severance  shall  be  given.     Vide  post,  (L  3.) 

[Notice  of  severance  is  not  by  common  law  necessary  even  to  support 
action  on  the  case  for  not  fetching  them  away  in  time :  but  a  custom  to  y  ve 
notice  is  good,  and  slight  evidence  will  support  such  custom.  P.  6  G.  3. 
3B.  M.  1891.] 

[♦](K)  CITIES  BELONG  TO  THE  SUCCESSOR  FROM  THE 
DEATH,  &c.  OF  THE  LAST  INCUMBENT. 

By  the  st  28  H.  8.  1 1.  the  tithes,  fruits,  oblations,  &c.  rents,  and  all  pro- 
fits belonging  to  any  archdeaconry,  parsonage,  &c.  or  other  spiritual  promo- 
tion, &c.  arising  during  vacation,  shall  belong  to  the  person  next  presented, 
promoted,  instituted,  &lc. 

And  if  any  ordinary,  or  any  other,  take  them,  and  refuse  to  render  them 
to  the  next  incumbent,  or  hinder  his  taking,  &c.  he  shall  forfeit  treble  the 
value,  &c.  ;  a  moiety  to  the  king,  a  moiety  to  the  next  incumbent,  save  the 
charge  of  the  cure  and  collecting  the  tithes,  &c. 

And  therefore,  the  tithes  belong  to  the  successor  from  the  death  of*  the 
former  incumbent ;  though  another  officiates  for  10  years  before  the  suc- 
cessor be  instituted  and  inducted.     R.  Hard.  329. 

But  by  the  st.  28  H.  8.  11.  the  executor  of  the  former  incumbent  shall 
have  the  corn  of  the  glebe  sown  by  his  testator. 

If  the  testator  makes  a  lease,  rendering  rent  payable  at  Lady-day  and 
Michaelmas,  and  dies  after  all  the  profits  of  the  year  received,  but  before 
Michaelmas,  the  next  incumbent  shall  not  liave  a  bill  for  the  rent  due  at 
Michaelmas,  without  making  the  executor  a  party.     2  Ver.  1 36.  204. 

[Sequestrator  aloae  cannot  sue  for  tithes.     T.  1692,  Buub.  192.] 
If  the  incumbent  sue  the  sequestrator,  the  bishop  must  be  made  a  part/* 
n.  1724,  Bunb.  192.1 
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(L  1.)  WHEN  TITHES  SHALL  NOT  BE  PAID. 

But  by  st*  2  &  3  Ed.  6.  13.  no  person  shall  be  saedfor,  or  pay  any  tithes 
for  any  lands,  ic.  which  by  the  laws  and  statutes  of  this  realm,  or  by  privi- 
lege or  prescription  are  not  chai^eable,  or  are  discharged  by  real  composi- 
tion*    Vide  ante,  (E  1,  &c.) 

(L  2.)  A  parson  shall  not  have  tithes  during  a  lease  or  com- 

position  for  them. 

If  a  parson  leases  his  tithes  to  another,  he  cannot  afterwards  demand  tithes 
of  his  parishioner  during  the  lease.     Vide  ante,  (E  31.) 

So<  if  he  leases  or  makes  a  composition  or  agreement  with  any  parish- 
ioner for  his  own  tithes.     R.  1  Lev.  34. 

Though  it  be  an  agreement  by  parol  for  the  life  of  the  parishioner,  if  the 
plaintiff  so  long  continues  parson.     R.  per  tot.  cur.     1  Lev.  24. 

But  an  agreement  by  a  parson  with  a  parishioner,  to  take  a  composition 
of  so  much  as  long  as  he  continues  parson,  binds  only  at  will,  if  it  be  by 
parol.     R.  Hard.  303. 

So,  a  lease  of  tithes  above  a  year  shall  not  be  good  by  parol.  Godb* 
354.     Ow.  103.. 

Nor,  any  lease  to  a  stranger,  though  it  be  but  for  a  year.  R.  Godb»  374» 
Latch,  176. 

[A  composition,  by  way  of  retainer,  by  parol,  is  good  only  for  one  year  ; 
a  lease  of  tithes  by  parol,  even  for  one  year,  is  void.     1 715,  in  Sc.  Bunb.  2.1 

So,  a  covenant  by  a  parson,  that  his  parishioner  shall  not  pay  tithes,  ana 
by  the  parishioner,  to  pay  so  much  for  a  year,  shall  be  no  [*]discharge  of  a 
suit  for  tithes  :  for  it  rests  in  covenant.     Poph.  140.     2  Lev.  73. 

Yet  such  a  composition  by  parol  excuses  the  parishioner  from  damages 
upon  the  st,  2  Ed.  6.  13.  so  long  as  the  parishioner  has  no  notice  that  the 
parson  will  determine  it.     R.  Hard.  203. 

So,  if  the  parson  sues  in  the  ecclesiastical  court  after  such  a  composition, 
a  prohibition  goes.     Godb.  333. 

So,  if  a  composition  for  so  much  per  annum  be  made  quamdxu  placuent, 
the  parson  cannot  determine  his  composition  after  the  corn  sown.     Per 

Hale,  Sal.  414.     Hard.  203.  .  . 

[It  is  time  enough  to  give  notice,  to  determine  a  composition,  before  reap- 
ing the  corn,  or  picking  the  hops,  but  not  after.     Per  Price  B.  Bunb.  15. 

Neither  shall  he  avoid  it  for  the  time  passed,  by  notice  to  determine  it  af- 
ter the  day  of  payment  incurred.     Hard.  203.  j      x   *u 

[A  composition  cannot  be  determined  as  to  part,  and  continued  as  to  the 
rest.     T.  1717,  in  Sc.     Bunb.  15.] 

(L  8.)  He  ought  to  take  them  away  within  a  reasonable  timc^ 
and  herem  of  the  consequences  of  not  removing  them. 

When  the  tithes  are  severed  from  the  nine  parts,  the  parson  ought  to 
watch  them  till  he  carries  them  away :  not  the  owner  of  the  land,  &c. 

K  the  parson  does  not  take  away  his  tithes  within  a  reasonable  time,  but 
suffers  them  after  severance  to  continue  upon  the  land  to  the  damage  of  the 
parishioner,  an  action  upon  the  case  lies  by  him  against  the  parson.  Pal. 
341.381.     Noy,31.  , 


460  DISMES. 

So,  if  the  parson  will  not  take' bis  tittie-chccsc  after  notice  to  take  it. 
Semb.  Cod.  330.  332.     R.  per  three  J.  Pal.  341.  381.     Noy,  31. 

So,  a  parishioner  may  distrain  tithes  as  damage-feasant,  which  continue 
upon  his  land  for  an  unreasonable  tiinp,  to  his  damage.     Semb.  3  BuK  336. 

But  before  an  action  upon  the  case  against  the  parson,  notice  of  the  sev- 
erance ought  to  be  given  to  him.  (Vide  2  Vent,  48.  &  1  Rol.  643. 1.  38. 
Qu.  if  not  Semb.  cont.) 

So,  the  parishioner  ought  to  shew  bow  long  the  tithes  continued  upoQ 
{lis  land  after  notice. 

So,  a  tender  of  the  tithe-cheese  ought  to  be  made,  before  an  action  is 
maintaina  ble  for  not  taking  it.     R.  per  two  J.      Pal.  382. 

So,  if  the  owner  takes  tithes  severed  damage-feasant,  he  ought  to  shew 
that  the  tithes  continued  a  long  time  upon  the  land.     R.  3  Bui.  336.  * 

'[Though  the  proprietor  of  tithes  does  not  remove  them,  in  a  convenient 
time,  the  owner  of  the  land  cannot  put  in  his  cattle  and  depasture  them. 
C.  P.  E.  8  &  9  W.  3.  1  Ld.  Raym,  1 87.  B.  R.  M.  39  G.  3.  9  T. 
R.  72.] 

(M)  REMEDY  FOR  TITHES. 
(M  1.)  In  the  ecclesiastical  court. — By  spoliation. 

Remedy  for  tithes  lies  in  the  spiritual,  or  temporal  court.  The  remedy 
in  the  spiritual  court  is  either  for  the  right,  or  the  detaining  of  tithes. 

[*]In  all  cases,  where  the  right  of  presentation  does  notconie  in  question, 
a  spoliation  may  be  sued  in  the  spiritual  court  for  the  church  itself,  or 
for  the  profits  of  the  church,  by  one  incumbent  against  another.  F.  N.  B. 
37.  51 J 

As,  if  an  incumbfent  be  created  bishop  and  holds  his  church  in  commen- 
danty  and  another  be  instituted  and  inducted  ;  spoliation  lies  by  the  one 
l^ainst  the  other,  for  the  tithes  and  profits  of  the  church.     F.  N.  6.  36.  H. 

So,  if  the  incumbent  accepts  a  plurality,  and  another  is  afterwaixls  in- 
stituted and  inducted.     F.  N.  B.  36.  H. 

So,  if  a  bishop  collates  to  a  prebend,  and  dies,  and  the  prebendary  is  in- 
ducted, and  then  the  king  collates  another,  who  is  inducted  ;  spoliation  lies 
by  one  against  the  other  :  for  the  right  of  patronage  is  not  in  debate,  ibe 
Ring's  clerk  not  having  title  till  the  other  be  removed  by  qvare  imptdit. 
F.  JN.  B.  36.  K. 

ISo,  if  a  clerk  has  a  church  by  provision  contrary  to  the  st.  25  Ed.  3, 
upon  which  the  king  presents  one  who  takes  the  profits  before  induction  : 
for  the  king's  presentee,  not  being  inducted,  is  a  trespasser.  F.  N.  B, 
37.  C, 

So,  if  one  clerk  claims  the  tithes  as  parson,  the  other  as  vicar  to  tbe  same 
church,  spoliation  lies. 

If  one  claims  as  parson,  the  other  a  portion  of  tithes  of  the  same  church 
due  to  him  by  prescription.     1  Leo.  58,  59. 

So,  spoliation  lies  by  a  farmer,  &c.  of  a  parson,  against  another  parson, 
or  his  farmer. 

So,  one  clerk  may  have  spoliation  against  the  other,   if  the  tithes  do  not 
amount  to  the  fourth  part  of  the  value  of  the  church,   though  claimed  by 
, several  tithes  ;  in  which  case  the  right  of  patronage  may  come  into  debate. 
F*  N.  B.  37.  E. 

When  spoliation  lies,  the  sui^  cannot  be  stayed  by  prohibition,  or  inJipa- 
vit.     Vide  Prohibition,  (G  5,  &c.) 
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And  if  trespass,  of  other  action  at  the  common  law,  be  sued  for  suck 
tithes,  the  other  clerk  may  plead  to  the  jurisdiction  of  the  court. 

But  spoliation  does  not  iie  by  one  clerk  against  another,  who  claims  ai 
incumbent  of  another  church« 

Or,  by  the  presentation  of  another  patron  to  the  same  church.  F.  N. 
B*  36*  H* 

So,  if  an  abbot  claims  as  an  appropriation  to  his  bouse,  the  other  by  the 
presentation  of  a  stranger.     F.  N.  B.  37.  B. 

Or,  by  the  presentation  of  the  lessee  of  the  same  abbot.     F.  N.  B.  37.  A. 

So,  spoliation  does  not  lie  against  a  clerk,  who  has  not  a  title  by  the  ec- 
clesiastical law  :  as,  if  he  takes  the  profits. of  a  church  without  presentation, 
institqtion,  and  induction.     F.  N.  B.  36.  H.  I.  37.  C.  D. 

So,  it  does  not  lie,  where  tithes  are  demanded  by  a  clerk  against  another 
claiming  by  a  several  title,  to  the  value  of  the  fourth  part  of  the  church,  or 
above.     Vide  F.  N.  B.  37.  E. 

(M  2.)  By  libel.     In  what  cases  a  suit  by  libel  shall  be  in  the 

spiritual  court. 

Remedy  for  substraction  of  tithes,  in  the  spiritual  court,  began  originally 
by  act  of  parliament.     2  Inst.  489.     Vide  Prohibition,  (G  5.) 

But  it  was  antiently  allowed.  2  Inst.  364.  2  Rol.  217.  1.  5.  Seld.  of 
tithes,  c.  14.  ' 

[*]By  the  st.  circumspecte  agaiis^  13  Ed.  1.  tt  rector  petat  versus  parochi- 
anos  oblationes  aut  decimas  debiias  vel  consuetas,  vel  si  rector  agat  contra  rec- 
tor m  de  decimisj  modo  non  petatur  quarta  pars  valoris  ecclesia^  habet  judex  ec- 
clesiasticus  cognoscere. — And  by  art.  cleri^  9  Ed.  2.  1.  no  prohibition  shall 
go.     2  Inst.  487.  619. 

By  the  st.  1  R.  2.  13.  such  who  by  indictment,  imprisonment,  &rc.  en- 
deavour to  oust  the  jurisdiction  of  the  spiritual  court  in  such  suits,  4zc.  incur 
the  penalty  against  false  appeals. 

By  the  st.  27  H.  8.  20.  and  32  H.  8. 7.  every  subject,  &c.  shall  pay  his 
tithes  according  to  the  ecclesiastical  laws  and  custom  of  the  parish ;  and  for 
substraction,  &c.  any  person,  ecclesiastical  or  lay,  may  convent  the  offender, 
&c.  before  the  ordinary,  &c.  and  compel  him  to  yield  his  dues. 

By  the  st.  2  &  3  Ed.  6.  13.  if  any  carry  away,  &c.  his  predial  ^tithes  be- 
fore they  be  set  out,  on  proof  before  the  spiritual  judge  or  other  judge,  &c* 
he  shall  pay  double  the  value  besides  costs,  to  be  recovered  before  the 
ecclesiastical  judge,  according  to  the  ecclesiastical  laws. 

And  by  the  provisoes  in  the  st.  32  H.  8.  7.  and  2  &  3  Ed.  6.  13.  if  any 
aobstract  tithes,  &c.  he  shall  he  sued  in  the  ecclesiastical  court  to  the  intent 
the  ecclesiastical  judge  may  hear  and  determine  the  same  :  and  it  shall  not 
be  lawful  for  any  to  sue,  &c.  before  any  other  judge  than  the  ecclesias- 
tical. 

But  by  a  proviso  the  statutes  do  not  extend  to  the  citizens  of  London. 
Vide  post,  (M  6,  7.) 

And  by  a  proviso  in  the  st.  2  &  3  Ed.  6.  13.  that  act  does  not   extend  to 
iye  jurisdiction  to  the  ecclesiastical  judge  to  hold  plea  against  the  effect  of 

"•  2.  5  art.  cleri.  cite,  agaiis  siha  cadaa,  the  treatise  De  Regia  Prohibit 
Hone,  the  st.  1  Ed.  3.  10.  or  in  any  matter  where  the  king^s  court  ought  to 
have  jurisdiction. 

And  therefore,  in  all  cases  of  substraction  of  tithes  due,  the  proprietor, 
ecclesiastical  or  lay,  may  sue  for  the  single  value  in  the  ecclesiastical  court. 
2  Inst  490.     R.  3Buh271. 
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And  for  the  double  value,  where  predial  tithes  are  detained.     Godb, 

245. 

And  shall  recover  the  tithes  themselves,  as  well  as  the  double  value  and 
his  costs.     R.  2  Fnst.  6 1 2.  6 1 5.  . 

A  suit  may  be  in  the  spiritual  court,  though  the  tithes  are  severed  and  af- 
terwards substracted,  &c.  by  the  owner.     Cro.  Eh  843,  4. 

Though  the  actor  there  claims  by  a  lease  of  the  tithes  by  parol :  for  the 
defendant  ought  to  set  forth  his  tithes.     R.  1  Leo.  23. 

By  the  st.  27  H.  8.  20.  every  defendant  to  a  suit  in  the  ecclesiastical  court 
nay  have  his  lawful  demand,  prosecution,  appeal,  prohibition,  or  other  law- 
ful defence,  or  remedy,  according  to  the  ecclesiastical  laws  and  statates  of 
this  realm. 

(M  3.)  By  what  means  payment  shall  be  compelled  there. 

By  the  canon  Rt>.  Winchelsey,  \305,  parochiani  moneantur  I**,  2%  3**,  ut 
df.eima8  Jideliter  solvant ;  et  si  non  emenaaverirU,  1  ^,  ab  ingressu  eecUsia  sus" 
fendantur  ;  et  sic  demvm  ad  solvendum  per  censuram  ecclesiasticam^  si  ntccssc 
sitj  compellantur.     Vide  Cod.  Ju.  Eccl.  693. 

[*](M  4.)  When  it  shall  have  the  aid  of  justices  of  peace. 

By  the  st.  27  H.  8.  20.  in  case  the  ordinary,  &c.  for  any  contempt  of  the 
defendant,  &c.  make  information  and  request  to  any  of  the  king's  council,  or 
to  justices  of  peace  where  the  offender  dwells,  to  assist  tbe  ordinary,  &c.  or 
Ttiom  the  defendant  in  any  such  cause,  such  king's  council  or  two  justices 
(quorum  unus)  shall  attach  such  defendant,  and  commit  him  to  ward  without 
bail,  &c.  till  he  find  surety  before  him,  or  some  other  counsellor,  or  justice, 
by  recognizance,  &c.  to  the  king,  to  give  obedience  to  the  process,  and  de- 
cree of  such  ecclesiastical  court. 

So,  by  the  st.  32  H.  8.  7.  if  he  refuse  after  sentence,  &c.  two  Justices 
{q%u)rum  unus)  on  certificate,  or  complaint  of  the  ecclesiastical  ju4ge  may 
attach  and  commit  to  the  next  gaol,  till  he  find  surety,  &c.  to  perform  the 
sentence. 

And  by  the  st.  2  &  3  Ed.  6.  1 3*  the  ecclesiastical  judge,  if  he  obey  not  the 
sentence,  &c.  and  no  appeal,  or  prohibition  be  pending,  may  excommonif- 
cate  him;  and  in  case  he  continues  so  40  days  after  publication  of  it  in  tbe 
parish  church  where  he  dwells,  may  signify  it  to  the  chancery,  and  pray 
process  of  excommunicato  capiendo* 

By  the  st.  27  H.  8. 20.  before  sentence,  on  certificate  of  contumacy,  two 
justices  of  peace  may  commit,  &c. — But  they  cannot  proceed  upon  the  st« 
32  H.  8.  or  2  &  3  Ed.  6.  till  sentence  is  passed. 

And  by  these  statutes  in  all  suits  for  tithes,  oblations,  &c.  due  by  usage 
where  only  the  single  value  is  demanded,  the  ordinary  may  have  the  aid  of 
justices  of  peace. 

The  justices  may  take  surety  by  recognizance,  or  obligation  to  the  king* 

And  upon  the  st.  32  H.  8.  they  ought  to  take  two  sureties;  buc  upon  the 
St.  27  H.  8.  one  is  sufficient. 

But  justices  of  peace  cannot  commit,  &c.  except  where  the  defendant  is 
obstinate. 

Neither  can  they  commit  before  sentence,  where  the  suit  is  by  a  lay  person* 

If  a  commitment  be  irregularly  made,  an  habeas  corpus  lies.     Cart.  221  • 

[There  need  be  no  oath  to  ground  the  commitment,  tbe  certificate  im 
sufficient.     Tithes  and  other  rights  good,  tithes  or  other,  bad.     Certificate 
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of  (he  vicar-general  need  not  recite  that  the  bishop  was  out  of  the  diocese, 
nor  need  the  justices  convene  the  defendant  beft>re  them.     T.  7  G.  3.     4 
B.  M.  2095.] 
^    Vide  Justices  of  Peace,  (B  34.) 

(M  5.)  In  the  temporal  courts  .—In  the  hundred  or  county-court. 

Remedy  for  substraction  of  tithes  in  the  temporal  courts,  maybe  pursued 
in  the  hundred,  or  county-court,  before  the  mayor  of  London,  in  the  courts 
of  Westminster,  or  a  court  of  equity. 

Antiently  a  suit  for  tithes  was  allowed  in  tba  county-court.  Seid.  de 
jL/ec.  c.  1  4. 

In  the  sheriflT's  toum.     2  Inst.  661. 

So,  in  the  hundred  court. 

[*](M  6.)  Before  the  mayor  of  London.    When  tithes  are  paid 

in  London. 

By  St.  37  H.  8.  12.  sect.  2.  1 1.  a  decree  is  confirmed  by  which  it  was  di« 
rected,  that  the  inhabitants  of  London  and  liberties  shall  pay  tithes  to  the 
parsons,  vicars,  and  curates  of  the  city  according  to  the  rate  of  ISd.  ob.  foe 
every  1 0^.  ptr  arm.  of  all  houses,  shops,  warehouses,  cellars,  and  stables  in 
the  city  or  liberties,  and  25.  9(/.  for  every  205.  rent,  &c.  by  quarterly  pay* 
ments.     Ca.  Eq.  192.     Seld.  3  vol.  1202. 

By  8.  3,  4.  if  by  fraud  less  rent  be  reserved,  and  a  fine,  &c.  taken,  the 
tenant  shall  pay  tithes  according  to  the  rent  when  last  let,  without  fraud : 
and  if  the  owner  occupy  it  himself,  he  shall  pay  according  to  the  rent  when 
hAt  let. 

By  s.  6.  if  a  lessee  make  an  under-lease  of  part,  each  shall  pay  according 

to  his  rent. 

By  s.  13.  if  he  lets  it  in  parcels  under  lOs.  per  arm.  the  owner,  if  he 
dwells  in  part  of  it,  or  else  the  principal  lessee,  shall  pay  after  the  rate  the 
house  let  at ;  and  the  tenants  of  such  small  parcels  shall  be  discharged,  pay* 
ing  2cl.  a  piece  for  offerings. 

'    So,  tithes  shall  be  paid  for  a  house  according  to  the  rent  upon  the  former 
demise,  though  no  rent  be  reserved,  nor  fine  paid.     2  Inst.  660. 

Thoagh  the  rent  be  reserved  for  half  a  year,  and  afterwards  for  another 

half  year. 

Though  the  house  was  before  discharged  by  the  st.  31  H.  8.  or  otherwise. 
R.  Cro.  El.  276.     Mo.  912.       , 

But  by  the  same  decree,  s.  14.  no  tithes  shall  be  paid  for  gardens  of 
pleasure,  nor  let  out  to  profit. 

Nor,  by  s.  1 6.  noblemen^s  or  great  men^s  houses  while  unlet,  if  they  did 
not  formerly  pay  tithes. 

Nor,  by  s.  16.  for  balls  of  crafts  or  companies,  not  using  to  pay  tithes 
while  unlet. 

Nor,  by  s.  1 7.  for  sheds,  stables,  cellars,  timber-yards,  or  tenter-yards, 
never  belonging  to  a  dwelling-bouse,  and  not  using  to  pay  tithes. 

And,  by  the  same  decree,  s.  1 8.  where  less  than  25.  dd.  for  every  205. 
hath  been  accustomed,  the  inhabitants  shall  pay  only  the  rate  accustomed. 

Though  the  lesser  sum  was  paid  by  usual  agreement,  or  assent,  and  not 

by  prescription.     R.  per  three  Barons.     12  Geo.  1.     Ca.  Eq.  193. 

Or,  by  s.  21.  if  a  tenement  be  let  at  less  by  reason  of  its  ruins,  the  tithes 

shall  be  only  at  the  rate  it  is  let  at. 
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And,  by  8*  12*  an  householder  paying  10^.  per  ann.  or  more,  shall  paj 
nothing  for  ofierings ;   but'  his  wife,  children,  servants,  &c.  shall  pay  2^. 

yearly. 

So,  by  construction  upon  this  statute  and  decree,  if  the  rent  be  reserved 
which  was  paid  at  the  time  of  the  decree ;  it  shall  not  be  a  fraud  if  the  lessee 
by  covenant  be  bound  to  pay  more  annually  as  a  fine*     2  Inst*  6d9« 

So,  tithes  shall  not  be  paid  for  an  house,  which  never  was  demised,  but 
occupied  by  the  owner  :  for  it  is  casus  omissus*     2  Inst.  660. 

So,  an  impropriator  cannot  sue  for  tithes  upon  this  decree  :  for  he  is  not 
within  the  statute,  which  names  the  parson,  vicar,  and  curate  only.  Hard. 
102. 

[*]Nor,  a  sequestrator  by  ordinance  of  parliament.  Dub.  Hard.  102. 
Cro.  Car.  59G. 

(M  7.)  How  recovered* 

By  st.  37  H.  8.  12.  s.  19.  (which  confirms  the  decree  for  tithes  in  Lon- 
don) it  is  enacted,  that  if  variance  arise  in  the  city  for  nonpayment  of  tithes, 
or  upon  the  knowledge  of  the  rent  or  tithes,  &c.  on  complaint  by  the  party 
grieved  to  the  mayor,  he  shall  hy  advice  of  council  call  the  parties,  and 
make  a  final  end,  with  costs,  &c. 

But  by  the  said  st.  37  H.  8.  1 2.  s*  20.  if  the  mayor  end  not  the  suit  in  two 
months  after  complaint  to  him,  or  if  ^ny  party  is  a^rieved  by  him,  the  chan- 
cellor on  complaint,  shall  in  three  months  make  an  end,  with  costs,  &c. 

And  therefore,  there  can  be  no  suit  for  tithes  in  London,  pursuant  to  this 
act,  in  the  ecclesiastical  court :  for  another  remedy  is  expressly  appointed. 
2  Inst.  660. 

And  if  a  suit  be  for  tithes  pursuant  to  this  decree,  in  the  ecclesiastical 
court,  a  prohibition  shall  go.     Dub.  Cro.  Car.  596.     Ace.  2  Inst.  .660. 

Yet,  there  may  be  a  suit  for  tithes  in  London,  by  bill  in  the  exchequer. 
Vide  post,  (M  13,  die.) 

(M  8.)  In  the  courts  of  Westminster.     By  scire  facias  and 

mandamus. 

Remedy  for  tithes  in  the  courts  of  Westminster  was  by  scire  facias,  mart" 
J'Ai'ms,  prohibition,  indicavit^  right  of  advowson,  or  action. 

By  the  common  law,  a  commission  issued  out  of  chancery  to  inquire  by 
an  inquest,  whether  such  a  spiritual  person  had  a  right  to  the  tithes  of  such 
land  ;  and  if  the  inquisition  returned  that  he  had,  and  afterwards  another  re- 
ligious body,  or  ecclesiastical  person,  took  the  same  tithes  after  severance, 
a  scire  facias  lay  upon  this  return,  to  shew  cause  why  he  took  them  5  and 
the  defendant  pleaded  to  it,  &c.     Seld.  de  Dec.  435.     2  Inst.  640. 

So,*  a  scire  facias  lay  by  a  patentee  upon  a  grant  to  him  of  tithes  by  the 
king.     2  Inst.  640.     Seld.  de  Dec.  441. 

And  upon  a  fine  executory  of  tithes.     2  Inst.  640.     Seld  de  Dec.  439. 

But  a  scire  facias  lay  only  against  the  pernor  of  the  tithes  after  severance ; 
not  against  the  owner  of  the  land  for  hissubstraction.     2  Inst.  640. 

So,  by  the  st.  18  Ed.  3.  7.  (which  though  it  be  in  the  form  of  a  patent,  is 
a  statute,  2  Inst.  639.)  such  writs  shall  not  be  granted  from  henceforth,  sav- 
ing to  the  king  his  right,  &c. 

And  therefore,  after  this  statute  a  scire  facias  does  not  lie,  except  in  the 
case  of  the  king  and  his  patentee.     2  Inst.  640. 

Though  the  parties  admit  the  jurisdiction  of  the  court     2  Inst.  64  K 
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So,  where  the  king  had  granted  tithes  to  a  church  out  of  his  Jand,  &c.  a 
mandamus  antiently  used  to  be  directed  to  the  sheriff,  that  he  should  permit 
the  parson,  &c.  to  enjoj  them.     Seld.  de  Dec.  445. 

And  sometimes  such  mandamus  seems  to  be  granted,  where  tithes  belonged 
to  a  church  out  of  other  lands  than  those  of  the  king,     Seld.  de  Dec.  447, 

But  such  writs  have  been  discontinued  many  years. 

[*](M  9.)  By  prohibition. 

So,  the  party  shall  have  remedy  for  tithes  upon  a  prohibition  in  B.  R, 
and  C.  B.  the  exchequer,  or  chancery,*  where  the  suit  for  them  is  out  of  the 
jurisdiction  of  the  ecclesiastical  court.  Vide  Prohibition,  (A.  2. — B — G 
5,  &c.) 

As,  if  a  suit  be  in  the  spiritual  court  for  tithes  of  things  for  which  no  tithes 

are  payable  by  law,  a  prohibition  lies. 
Of  what  things  no  tithes  are  due,  vide  ante,  (H  14, 15,  16.) 
So,  by  St.  1  R.  2.  13.  if  parsons,  &c.  sue  in  the    spiritual  courts  for  tithes, 

&c.  and  the  judges  be  indicted,  or  by  forced  obligations,  &c.  be  compelled 

to  desist,  <&c.  such  obligations  shall  be  null,  and  the  procurers  of  such  iq<« 
-  dictment  shall  incur  the  pain  of  the  st.  W.  %   \%  against  such  as  procqrt^ 

false  appeals. 

(M  10.)  By  right  of  advowson  and  indicavit. 

As  to  remedy  for  tithes  by  right  ofadvowson,  vide  Quare  Impedit,  (B 
1,  2.) 

If  a  suit  be  in  the  spiritual  court  by  a  spiritual  person,  or  his  patron,  for 
tithes,  against  another  spiritual  person,  he  or  his  patron  shall  have  a  writ  of 
indicavit  (which  is  in  the  nature  oi  a  prohibition)  after  hbel,  and  before  sen** 
tence.  Cod.  Jur.  Eccl.  721.  F.  N.  B.  30.  E.  G.  Seld.  de  Dec.  c*  U, 
s.  3. 

Or,  after  sentence,  if  there  be  an  appeal  from  the  sentence,  12  Ed*  4, 
13,  14. 

And  it  lies,  by  the  common  law,  where  the  suit  was  in  the  spiritual  court 
for  tithes  of  any  value.     Seld.  de  Dec.  c.  14.  s.  3. 

So,  where  a  clerk  was  impleaded  for  the  advowson  itself,  or  the  vicarage, 
prebend,  or  chapel,  as  well  as  where  he  was  sued  in  the  spiritual  court  lor 
tithes  of  an  advowson,  vicarage,  prebend,  or  chapel.  F.  N.  B.  30.  L.  45.  B, 

So,  it  lies,  where  a  suit  is  for  oblations,  as  well  as  for  the  advowson,  oj? 
tithes.     F.  N.  B.  45.  D. 

So  it  lies  by  the  king  where  his  clerk  is  sued,  as  well  as  by  a  common  per-* 
son.     F.  N.  B.  45.  B. 

And  commonly  it  is  between  four  persons,  viz.  by  one  clerk  and  his  patron 
against  another  and  his  patron.     F.  N.  B.  45.  B. 

If  the  church  be  appropriate  to  an  abbot,  it  may  be  between  three  ;  viz, 
the  abbot  who  is  parson  and  patron,  and  the  patron  and  parson  of  the  other 
church  :  but  there  the  abbot  represents  two  persons.     R.    12  Ed.  4.  13.  b. 

This  writ  is  in  the  nature  of  a  prohibition.     Vide  F.  N.  B.  30.  E.  45.  B, 

And  may  be  directed  to  the  judge,  as  well  as  to  the  party.  F.  N.  B.  30t 
E.  45.  B. 

And  the  plaintiff  who  sues  an  indicavit,  ought  to  show  a  coppy  of  the  hbel 
in  chancery.     F.  N.  B.  30.  G.     45  C.     12  Ed.  4.  13.  b. 

Bat  by  the  st.  de  circumspecte  agatis,  1 3  Ed.  1.  and  by  art.  cleri,  9  Ed.  2, 
2.  if  a  parson  demands  oblations,  or  tithes,  due,  or  accustomed,  or  a  parsoa 
•ues  another  for  tithes,  so  that  the  fourth  part  of  the  value  of  the  benefice 
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be  not  demanded,  the  spiritual  judge  shall  have  conusance,  the  king's  prohi- 
bition notwithstanding. 

And  therefore  in  the  case  of  a  common  person,  a  writ  of  indicavii  does 
not  lie  if  the  tithes  do  not  amount  to  a  fourth  part  of  the  value  of  the  church. 
2  Inst.  364.      12  Ed.  4.  13.  b. 

I*JSo,  by  the  st.  W.  2.  13  Ed.  1.  5.  the  patron  of  the  parson  disturbed  by 
indicaviU  shall  have  a  writ  to  demand  the  advowson  of  the  tithes  in  demand, 
and  when  it  is  deraigned,  the  plea  shall  pass  in  the  court  christian. 

And  therefore,  though  the  right  of  tithes  before  this  statute  could  not  be 
tried  between  the  parsons  after  an  indicavit ;  now  the  patron  of  the  parson 
prohibited  may  have  a  writ  of  right  of  advowson,  and  if  he  recovers,  the 

f^lea  shall  be  remanded  to  the  court  christian.     Cod.  Jur.  Eccl.  721.     2 
Dst.  364. 

(Mil.)  By  action.    By  action  upon  the  st.  2  &  3  Ed.  6.  for 

tne  treble  value. 

So,  by  the  st*  2  &  3  Ed.  6.  13.  no  person  shall  carry  away  predial  titlies 
before  he  hath  justly  set  forth  the  tithes,  or  agreed  for  the  same  with  the 
parson,  &c.  or  farmer,  under  pain  of  the  treble  value  of  the  tithes  carried 
away.     Vide  post,  (M  18.) 

Upon  this  statute  debt  lies  at  common  law  for  the  treble  value,  against  him 
who  carries  away  his  tithes  without  severance  from  the  nine  {>arts,  or  a  com* 
position  for  them.     2  Inst.  650.     Vide  Dett,  (A  1 .)— Pleader,  (2  S  14,&c.) 

S Evidence  that  the  land  had  always  been  remembered  to  be  in  pasture, 
had  never  within  living  memory  paid  any  tithe,  was  holden  insufficient 
to  defeat  an  action  on  this  statute.     B.  R.  E.  33  Geo.  3.     5  T.  R.  260.] 

And  it  lies  by  an  impropriator  or  bis  lessee,  though  lay,  as  well  as  b}  an 
ecclesiastical  person.     Vide  2  Inst.  650. 

But  an  action  does  not  lie  for  the  treble  value  for  any  other  than  predial 
tithes.     1  Brownl.  31.     2  Inst.  649. 

So,  an  information  does  not  lie  by  the  king,  for  where  the  treble  value  is 
given  as  a  recompence  to  the  owner,  an  information  does  not  lie  for  the 
king.     2  Inst.  650. 

(M  12.)  By  trespass. 

So,  where  tithes  are  severed  from  the  nine  parts,  and  afterwards  a  lay 
person  takes  them  away,  trespass  lies.     50  Ed.  3.  20.  b. 

By  the  st.  art.  cl.  9  fed.  2.  1.  if  a  clerk,  &c.  sells  his  tithes,  and  afterwards 
demands  the  money  before  a  spiritual  judge,  a  prohibition  lies  :  for  by  the 
sale,  the  tithes  are  made  chattels. 

So,  if  a  parishioner  sets  forth  bis  tithes,  and  a  stranger  takes  them,  and  a 
libel  be  against  him  for  it  in  the  spiritual  court,  a  prohibition  lies.     Mo.  912. 

But  by  the  st.  1  R.  2.  14.  if  a  spiritual  peraon  be  drawn  in  plea  in  the 
secular  court,  for  his  tithes  taken,  by  name  of  goods  taken,  and  he  allege 
the  suit  is  for  tithes  due  to  his  church  ;  the  general  averment  shall  not  be 
taken,  without  shewing  specially  how  the  same  was  his  lay-chattel.  Cod. 
Jur.  Eccl.  724,  5. 

(M  13.)  In  a  court  of  equity.    In  the  exchequer. 

So,  upon  a  bill  in  the  exchequer  by  a  parson  against  his  parishioner,  for 
discovery  and  substraction  of  tithes,  the  court  decrees  the  single  value,  with 
costs  and  payment  in  futuro. 
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And  this  did  not  begin  in  the  time  of  war ;  but  was  used  ah  antiquo.  Hard, 
.  5.  1 1 6.     Sav.  63.     38  Ass.  pi.  20. 

[*]And  therefore,  where  the  plaintiff  demands  the  single  value  only,  and 
makes  proof  of  the  quantity  and  value,  the  tithes  shall  be  decreed.  R, 
Hard.  4,  5. 

So,  a  bill  in  the  exchequer  may  be  for  tithes  in  London  upon  the  decree 
37  H.  8.  though  by  the  st.  37  H.  8.  12.  remedy  is  given  before  the  mayor. 
R.  Hard.  116. 

And  as  the  king  himself  may  sue  without  question,  so  his  patentee  may : 
for  he  has  the  same  personal  privilege.     Hard.  1 16. 

So,  a  suit  may  be  by  will  in  the  exchequer  between  an  impropriator  and 
vicar,  for  tithes,  where  the  king  is  patron.  Lane,  100.  1  Rol.  538.  1.  45. 
Vide  Courts,  (D  2.) 

So,  a  bill  may  be  for  a  discovery  only,  without  paying  relief,  (in  order  t# 
sue  for  the  treble  value  at  common  law),  though  he  does  not  offer  to  take  the 
single  value  only.     Semb.  upon  Demurrer,  Hard.  190. 

[On  a  bill  for  tithes,  defendant  may  move,  that  the  value  be  ascertained 
by  the  oath  of  the  plaintiff ;  and  on  consent  the  court  will  order  it,  and  with- 
out consent,  will  order  plaintiff  to  shew  cause  why  he  should  not  consent. 
T.  1718,  Bunb.  26.] 

[If  a  bill  is  brought  for  tithes,  glebe  and  common,  the  court  will  retain  it 
till  plaintiff  makes  out  his  title  by  an  action  to  the  two  last*  T.  1727, 
Bunb.  238.] 

(M  14.)  The  bill,  when  sufficient. 

A  bill  in  the  exchequer  ought  to  shew  how,  or  by  what  title  the  plaintiff 
demands  tithes.     Vide  Hard.  130.  321 .     Vide  Chancery,  (3  C.) 

[Lay-impropriator,  if  he  sets  out  a  title  under  the  crown,  and  derives  it 
down,  must  prove  it ;  but  if  he  does  not  set  out  such  title,  it  is  enough  if  he 
proves  that  the  tithes  belonged  to  tliose  under  whom  be  claims.  H.  1730^ 
Banb.  296.] 

[A  lay-impropriator  need  not  prove  payment  of  tithes  to  him,  if  defendant 
admits  his  general  right,  but  claims  exemption.     T.  1 730,  Buqb.  384.] 

[Where  there  is  a  lay-impropriator,  plaintiff  must  shew  in  whom  the  fee  i» 
vested,  and  derive  his  title  from  thence.     T.  1722,  Bunb.  115.] 

[A  vicar  must  shew  his  endowment  of  the  tithes  for  depasturing  barren 
cattle,  or  that  they  have  been  usually  received  by  the  vicar.  T.  1716, 
Bunb.  7.] 

[if  a  layman  claims  as  lessee  of  a  dean  and  chapter,  it  is  a  sufficient  set- 
ting forth  of  title.     P.  1723,  Bunb.  129.] 

[Bill  by  the  bishop  and  sequestrator,  during  incapacity  of  mind  of  incum- 
bent, is  not  good,  unless  the  incumbent  in  person,  or  by  bis  committee,  is  a 
party.     M.  1723,  Bunb.  141.] 

[Bill  laying  a  custom,  or  some  such  custom,  is  bad-  H.  1 733,  Bunb.  333.] 
But  if  a  vicar  demands  tithes,  without  saying  how  entitled,  by  prescrip- 
tion or  endowment,  it  is  well,  where  the  defendant  by  his  answer  admils  him 
to  be  vicar,  and  does  not  controvert  his  right,  but  insists  upon  a  satisfaction 
given.     R.  Hard.  130.     P.  1721,  Bunb.  72.] 

So,  if  the  plaintiff  shews,  that  he  is  vicar,  and  entitled  generally.  R. 
Hard,  321.  though  it  is  there  said,  that  such  bill  has  been  held  insufficient 

upon  demurrer. 

fin  bill  by  vicar  for  tithe,  herbage,  and  furze,  it  is  sufficient  if  he  shews 
*•  ■  [*484j 
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[*]that  he  was  entitled  to  all  small  tithes,  and  one  composition  for  the  land 
in  question.     H.  1723,  feunb,  144.] 

So,  it  is  sufficient,  if  the  plaintifl*  shews  that  he  is  rector,  and  entitled  to 
the  tithes  in  the  parish,  without  more. 

[In  equity  they  never  hold  the  parson  to  the  proof  of  his  admission,  in- 
stitution, induction,  and  reading  the  articles.  Per  totam  Curiam,  T.  1718, 
Bunb.  25.]  ,   ^ 

But  if  the  plaintiff  by  his  bill  demands  the  treble  value,  his  hill  shall  be 

dismissed.     R.  3  Leo.  204. 

So,  if  he  does  not  make  proof  of  the  quantities  and  values  of  the  tithes, 
yfheve  the  defendant  insists  upon  an  extinguishment  by  unity  of  possession  5 
for  no  damage  to  the  plaintiff  appears.     R.  Hard.  4. 

[In  a  bill  for  a  portion  of  great  and  small  tithes  in  another  parish,  the 
vicar  of  that  parish  must  be  a  party.     T.  1 722,  Bunb.  1 1 5.] 

'{M  15.)  The  plea. 

The  defendant,  upon  a  bill  for  tithes,  may  plead  non-residence.  &c.  with- 
out shewing  quantities  and  values.     R.  Ca.  Eq.  228.     (Vide  Com.  392,  3.) 

[If  bill  is  brought  for  tithes,  by  the  lessee  of  the  parson  with  cure  of  souls, 
defendant  may  plead  the  non-residence  of  the  parson  for  80  days  before 
filing  the  bill,  without  setting  forth  the  quantities,  AtC.  for  the  lease  is  void. 
H.  1725.     P.  1726.     M.  1726,  Bunb.  210.] 

Sed  qu.  If  rector  and  lessee  join  in  the  bill :  for  by  non-residence,  beforp 
sentence,  he  only  forfeits  his  lea^e  and  rent,  not  his  tithes.     Ibid.J 

[If  the  plea  does  not  shew  that  the  non-residence  was  not  after  the  time 
wherein  the  tithes  were  demanded,  it  is  bad.     Anon.  M.  1726,  Ibid.] 

Or,  [defendant  may  pleadj  a  modus,  if  he  shews  quantities  and  values. 
Ca.  Eq.  228. 

[If  defendant  pleads  payment  of  money  in  satisfaction,  he  must  shew 
quantities  and  values.     P.  1720,  Buub.  60.] 

But  the  statute  of  limitations  is  no  plea.     Ca.  Eq.  229. 

[For  defendant  is  in  the  nature  of  a  receiver  for  plaintiff.  P.  1726^ 
Bunb.  213.] 

[To  a  bill  for  tithes,  settuig  forth  a  former  bill  in  Sc,  and  a  decree  for 
these  tithes  ;  after  issue  to  try  modus,  and  a  verdict  for  plaintiff,  defendant 
may  plead  in  bar  a  subsequent  suit  in  chancery,  and  issues  directed  an  d 
found  for  the  modus,  and  decree  to  establish  them.     H.  1725.  Bunb.  211.3 

(M  16.)  The  answer. 

The  defendant  by  his  answer  ought  to  answer  all  the  material  parts  of 
the  bill. 

If  he  insist  by  his  answer  (and  not  by  plea)  upon  a  discharge  by  a  modus, 
he  ought  to  answer  to  quantities  and  values ;  and  an  examination  upon  in- 
terrogatories, if  the  modus  be  proved,  does  not  excuse  from  a  full  answer. 
R.  Hard.  130.     (Vide  Com.  392.) 

So,  if  he  insists  upon  a  modus,  by  plea  :  for  the  plea  does  not  go  to  the 
right  of  the  plaintiff,  but  to  avoid  the  account  by  the  defendant.  Semb.  cont. 
Hard.  130. 

Yet  it  is  sufficient  by  answer  to  say,  that  the  lands  belonged  to  suchf*]  an 
^bbey,  &c.  which  was  of  such  an  order,  and  therefore  by  stat.  31  H."  8. 
ought  to  be  discharged,  without  more  certainty.     R.  Hard.  322. 

^If  defendant  answers,  that  the  manor  was  part  of  the  possessions  of  the 
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priors  of  St.  John  of  Jerusalem,  it  is  a  good  discharge.     P.  1 726,  Bunb.  2 1 4.] 

[It  is  not  sufficient  to  say  the  lands  were  formerly  in  the  hands  of  the  ab- 
bot of  A.y  one  of  the  greater  monasteries  dissolved  by  31  H.  S.,  it  must  say 
tbey  were  discharged  in  his  hands.     H  1718,  Bunb.  37.] 

[U  is  sufficient,  if  it  says  that  the  lands  where,  &c.  were  part  of  the  bish- 
op's palace,  and  therefore  exempt ;  though  he  does  not  lay  it  personally  in 
the  bishop,  because  the  exemption  goes  with  the  lands ;  though  it  would  be 
better  to  lay  it  by  prescription.  As  to  lands  belonging  to  monasteries  they 
must  set  out  how  the  prescription  is.     T.  1718,  Bunb.  26.] 

So,  if  a  demand  be  of  tithes  by  custom  of  things,  for  which  none  are  due 
dejure^  he  need  not  answer  to  quantities  or  values,  if  he  denies  the  custom  ; 
for  it  \is  sufficient  that  he  be  examined  upon  interrogatories  when  the  cus- 
tom is  tried.     R.  Hard.  188. 

[It  is  sufficient  to  set  forth  what  titheable  matters  he  has,  and  to  say  he 
baa  00  other  titheable  matters  whatever.     P.  1722,  Bunb.  108.] 

[On  a  bill  for  tithe  wood,  if  defendant  insists  it  was  timber,  the  court  will 
presume  it  was  above  twenty  years  growth,  unless  plaintiff  prov«  the  con- 
trary.    M.  1723,  Bunb.  138.] 

So,  by  bill  in  chancery.     Vide  Chancery,  (3  C.) 

0 

(M  17.)  In  chancery. 

[By  st.  7  &  -6  W.  3.  c.  34.  s.  4.  where  any  quaker  shall  refuse  to  pay  or 
compound  for  his  great  or  small  tithes,  or  to  pay  any  church  rates,  the 
two  next  justices  of  peace  of  the  same  county,  neither  of  whom  is  patron 
of  the  church  or  chapel,  from  whence  the  said  tithes  arise,  nor  any  ways 
interested  in  the  said  tithes,  on  complaint  of  any  parson,  &c.  by  warrant 
under  their  hands  and  seals,  may  convene  before  them  such  quaker,  and 
examine  apon  oath,  or  in  such  manner  as  by  this  act  is  provided,  the  truth 
of  the  complaint,  and  ascertain  and  state  what  is  due  and  payable  by 
such  quaker  to  the  party  complaining,  and  by  order  under  their  hands  and 
seals  direct  the~ payment  thereof,  so  as  the  sum  ordered  do  not  exceed  10/. ; 
and  on  refusal,  any  one  of  the  said  justices,  by  warrant  under  his  hand 
aod  seal,  may  levy  the  money  ordered,  by  distress ;  any  person  aggrieved 
may  appeal  to  the  next  general  quarter  sessions  for  the  county,  &c.  who 
may  reverse  or  confirm  the  order  ;  and  no  proceedings  under  this  act 
shall  be  removed  by  certiorari,  &c.  unless  the  title  of  such  tithes  shall  be  in 
question.] 

[But  this  act  being  temporary  and  relating  only  to  great  and  small  tithes 
and  church  rates,  it  was  by  st.  1  G.  1.  st.  2.  c.  6.  s.  2.  made  perpetual, 
and  extended  to  any  tithes  or  rates,  or  any  customary  or  other  rates,  dues, 
or  payments,  belonging  to  any  church  or  chapel,  which  of  right  by  law 
or  custom  ought  to  be  paid  for  the  stipend  or  mainienance  of  any  minister 
or  curate  officiating  in  any  church  or  chapel.] 

[Under  these  acts,  the  mere  circumstance  of  the  quakers^  controverting 
the  title,  and  asserting  that  the  title  was  in  question,  without  shewing 
on  what  principle  they  dispute  the  title,  is  not  sufficient  to  found  an  appli- 
cation for  a  certiorari.     1  Bur.  488.] 

[*]  (M  18.)  The  remedy  upon  a  disseisin  of  tithes. 

By  st.  32  H.  8.  7.  if  any  having  an  inheritance,  freehold,  term,  or  inter- 
est in  a  parsonage,  vicarage,  portion,  tithes,  &:c.  or  other  ecclesiastical  pro- 
fit, which  be  or  shall  be  made  temporal,  or  in  temporal  hands,  be  disseised^ 
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&c.  he  may  have  remedy  in  the  temporal  courts  by  pracipe  quod  reddatj 
assise,  mort  {T  ancestor^  quod  ei  deforceat,  dower,  or  other  writ  origiDal,  &c. 
in  like  manner  as  of  other  lands  or  tenements. 

By  the  St.  27  H.  8.  28.  31  H.  8.  13.  37  H.  8.  4.  and  1  &  2  Ed.  6.  14. 
for  the  dissolution  of  houses  of  religion,  and  this  act  of '32  H.  8.  7.  and  th« 
St.  1  &  2  Ph.  &  M.  8.  tithes  and  other  ecclesiastical  duties,  which  come  to 
the  king,  are  temporal  inheritances,  and  have  all  the  incidents  of  other  in- 
heritances.     Co.  L.  159.  a.     Vide  Advowson,  (E). 

And  therefore,  shall  be  assets  in  the  hands  of  an  heir,  or  etecutor.  Co. 
L.  159.  a. 

A  wife  shall  have  dower  of  them.     Co.  L.  1 59.  a. 

And  a  husband  be  tenant  by  the  curtesy.     Co.  L.  159.  a. 

So,  the  same  actions  and  remedy  shall  be  allowed  for  them  as  for  other 
estates. 

An  ejectment  lies  for  tithes.     Cro.  Car.  301.     R.  Jon.  322. 

So,  tithes  or  a  rectory  impropriate,  being  lay-fee,  cannot  be  sequestered 
in  the  spiritual  court,  for  not  repairing  the  chancel,  &c.     Semb.  2  Vent.  35* 

[Tithes  have  every  property  of  an  inheritance  in  land,  except  that  they 
lie  in  grant  and  not  in  livery  :  and  therefore,  if  lessee  of  tithes  covenant  for 
Mm  and  his  assigns,  that  he  will  not  let  any  of  the  farmers  in  the  parish 
have  any  part  of  the  tithes  ;  this  covenant  runs  with  the  tithes,  and  binds 
the  assignee,  against  whom  the  action  is  brought,  for  breach  of  covenant.  3 
Wils.  25.  30.] 

.     (N)  ASSURANCE  OF  TITHES. 

By  the  st.  32  H.  8.  7.  writs  of  covenant,  and  all  other  writs  for  fines, 
and  all  other  assurances,  shall  be  devised  and  granted  in  chancery,  of  par- 
sonages, vicarages,  tithes,  &c.  as  are  used  of  other  lands  ;  and  shall  be  of 
like  force. 

DISPENSATION. 

Vide   Condition,  (P). — Copyhold,  (M  8.) — Forfeiture,    A    11,  12.) 

— Prerogative,  (D  4,  &c.  18,  &c.) 

DISPOSITION. 

Disposition  bit  a  wipe.     Vide  Baron  and  Feme,  (P  1.  3.) — CflANCERr, 

(2M  14,  15.) 

nOISSEISIN. 

Vide  Abatement,  (H  47.) — Dismes,  (M  18.) — ^Garranty,  (II.) — ^Rekt, 

(D  2.)— Seisin,  (F  1,  &c.) 
Novel  disseisin.     Vide  Assise,  (B  1,  Sic.) 
Re-disseisin  and  post-disseisin.     Vide  Assise,  (F  1,  &c.) 
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Dissolution  op  a  corporation.     Vide  Franchises,  (G  4,  &c.) 

— —  OF  hospitals.     Vide  Hospital^  (B— C.) 
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Dissolution  OF  MONASTERIES.  Vide  Dismes,(C5. — E7.) — Mona»tiiit* 
■  '^  of  mar&iage.     Vide  Parliament,  {H  3.) 

■  —  of  parliament*     Vide  Parliament,  (P  1,  2.) 

DISTRESS. 

(A)  DISTRESS. 

(A  1.)  When  it  may  be  taken,  p.  489. 
(A  2.)  At  what  time.  p.  490. 
(A  3.)  In  what  place,  p.  492. 

(B)  WHAT  THINGS  MAY  BE  DISTRAINED. 

(B  1.)  For  rent-service,  p.  494. 
(B  2.)  For  a  rent-chai^e.  p.  495. 
(B  3.)  For  an  amerciament,  &c.  p.  495. 
(B  4.)  For  damage-feasant.  p.  495. 

(C)  WHAT  NOT.  p.  496. 

(D)  HOW  A  DISTRESS  SHALL  BE  TREATED. 

(D  1.)  It  shall  be  impounded,  p.  496. 

(D  2.)  Parco  fracto.  When,  and  by  whom  it  lies,  p,  500* 

(D  3.)  Rescous.    When  it  lies.  p.  500. 

'D  4.)  Remedy  for  a  rescous.  p.  500. 

D  5.)  When  rescous  does  not  lie.  p.  501. 

(D  6.^  But  a  distress  shall  not  be  used.  p«  501. 

(D  7.)  Nor  sold. — By  the  common  law,  p.  602. 
(D8.)  When  by  statute,  p.  502. 

(D  9.)  When  not.  p.  503. 

0 

[*](A)  DISTRESS. 

(A  1.)  When  it  may  be  taken. 

For  all  services  a  distress  may  be  made  of  common  right.     Doct*  &  St. 
I      I.  2.C.  9.     Co.  L.  150.  b. 
I  As,  fof  rent-service.     45  Ed.  3.  15.  b.  1  Rol.  665>  1.  37.  Co.  L.  142.  a. 

So,  for  heriot-service.     1  Rol.  665. 1.  47.    Vide  Copyhold,  <K  31.) 
i  So,  for  suit-service  :  as,  suit  to  a  hundred*court,  or  court-baron*     1  Rol. 

665.  I.  40.     Vide  Copyhold,  (K  17.) 

So,  for  a  fine  assessed  in  a  court,  a  distress  is  due  of  common  right.  1 
Rol.  666.  1.  4.     R.  8  Co.  41.  b. 

So,  for  an  amerciament  in  a  court-leet,  for  an  offence  in  or  out  of  court. 
D.  Kel.  66.  b.  1  Rol.  665.  F.  R.  8  Co.  41.  Say.  94.  R.  cont.  that 
there  ought  to  be  a  custom  alleged  for  distrainingr  1  Sal.  175.  R.  ace. 
9  H.  7.  2 1 .  b.  D.  that  in  the  case  of  a  common  person  there  ought  to  be  a 
custom  alleged ;  otherwise  in  a  leet  of  the  king.  Cro.  El.  748.  Vide  Leet, 
(O  10.)t 
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So,  a  distress  might  be  for  aid  pur  /aire  fiU  chivakr,  au  Jilt  marritr. 

1  Rol.  665/1/42.  «  ,      «     1 

So,  for  a  relief  the  lord  himself  may  distrain.     1  Rol.  665. 1.  45. 

Or,  pro  valore  maritagiu     D.  Cro.  Car.  533. 

So,  for  trespass  with  cattle,  a  distress  may  be  of  the  cattle  damage-feasant. 

[A  tenant  holding  over  after  the  expiration  of  his  term  cannot  distrain 
the  landlord's  cattle  which  were  put  upon  the  premises  by  way  of  taking 
possession.     B.  R.  M.  38  Geo.  3.     7  T.  R.  431.] 

And  a  bailiff,  by  his  oflSce,  may  distrain  without  a  special  warrant.  Dub. 
Cro.  El.  698.     Vide  Cro.  El.  748. 

But  for  a  thing  due  against  common  right,  a  distress  cannot  be  made  with- 
out a  prescription  :  as,  pro  certo  leta,  he  ought  to  prescribe  to  distrain  for 
it,  as  well  as  to  have  it.     R.  1 1  Co.  44.  b. 

So,  for  an  amerciament  in  a  court-baron.  D.  1 1  Co.  45.  a.  Doct.  & 
St.  1.  2.  c.  9.     1  Rol.  666. 1.  6. 

So,  for  toll  in  a  fair.     1  Rol.  666. 1.  10.  15.     Hob.  187. 

[But  a  distress  cannot  be  made  for  the  toll  of  goods  fraudulently  sold  out 
of  the  market,  to  aroid  the  toll :  but  the  party  injured  must  bring  a  special 
action  on  the  case.     Cowp.  661 .] 

So,  for  a  tax  chargeable  by  custom  in  a  vill,  &c.  for  the  repairof  a  bridge. 

1  Rol.  666.  1.  20. 

So,  for  land-cheap,  or  the  like  customary  payment  within  a  vill,  &c. 

So,  for  the  profits  of  a  court-baron  reserved  to  the  lord  upon  the  grant  of 
a  manor.     R.  Mo.  870. 

So,  for  a  fine  granted  pro  licentia  concordandu     Semb.  1  Leo.  249. 

So,  for  the  cattle  of  the  lord  where  the  tenants  have  the  sole  pasture. 
Semb.  2  Cro.  208. 

So,  for  a  fine  assessed  in  a  leet  by  custom  for  refusing  to  be  sworn  con- 
stable.    R.  Skin.  636. 

So,  for  a  relief  upon  an  alienation,  where  due  only  by  custom,  and  not 
by  tenure,  or  reservation.     Jon.  133. 

So,  for  debt,  account,  or  contract.  &c.  a  distress  cannot  be  taken.  Doct. 
&  St.  1.  2.  c.  9. 

r*]Nor,  for  waste,  reparation,  &c.     Doct.  &  St.  1.  2.  c.  9. 

So,  for  a  service  wholly  uncertain,  a  distress  cannot  be  taken ;  as,  for  ser- 
vice \n  frankalmoignt*     Co.  L.  96.  a. 

So,  a  man  cannot  take  two  distresses  for  the  same  rent :  for  it  was  his 
folly  that  he  did  not  take  sufficient  at  first.  R.  Mo.  7.  Cro.  El.  13.  R. 
Lut.  1536. 

Though  he  alleges  that  his  first  distress  was  but  of  such  a  value,  and  that 
it  was  not  suflicicnt.  Dub.  Cro.  El.  13.  Q.  Lut.  1536.  [Vide  1  Burr. 
579,  et  seq,"] 

But  for  rent  due  at  several  days,  he  may  take  several  distresses ;  though 
the  whole  was  due  at  first.     Mo.  7. 

[It  may  be  taken  for  rent  under  a  lease,  though  the  tenant  entered  before 
the  commencement  of  it.     P.  9  G.     Str.  550.] 

[A  mortgagee,  after  giving  notice  of  the  mortgage  to  the  tenant  in  pos- 
session under  a  lease  prior  to  the  mortgage,  is  entitled  to  the  rent  in  arrear 
at  the  time  of  the  notice,  as  well  as  to  what  accrues  afterwards,  and  he  may 
distrain  for  it  after  such  notice.     Doug.  279.] 

[An  annuitant  may  distrain  for  arrears,  though  a  term  be  vested  in  himself 
to  secure  the  payment,  the  reversioner  (in  possession)  being  considered  as 
his  under-tenant.     2  BIk.  1326.] 
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[[f  a  lessee  assigns  or  surrenders  his  entire  estate,  reserving  a  rent,  no 
distress  can  be  taken  for  it.  2  Wils.  375.  Since,  having  no""  reversion,  if 
the  transaction  be  without  deed,  the  sum  reserved  is  in  gross  ;  if  by  deed,  a 
power  of  distress  should  be  annexed,  the  rent  being  seek  and  not  service. 
Quaere,  in  this  latter  case,  whether  he  may  not  distrain  under  stat,  4  Geo.  2« 
'  c.  28.  s.  5.,  which  authorizes  a  distress  for  rente  seek,  rents  of  assize,  and 
*chief  rents,  the  same  as  for  rents  service.] 

[A  termor,  ailer  his  term  expired,  and  demand  of  possession  by  hislessor, 
cannot  distrain  on  his  under-tenant  continuing  in  possession.  4  Taunt.  720.] 

[Distress  is  not  incident  to  a  fee-farm  rent  as  such,  unless  the  case  is 
broui^ht  within  4  Geo^  2.  c.  28.  s.  5.     Dougl.  624.] 

[Where  a  party  is  in  possession  of  premises  under  an  agreement  for  a 
lease,  and  no  o^her  circumstances  exist  whence  an  implied  tenancy  can  be 
raised,  since  no  rent  is  due  for  the  occupation,  but  only,  if  any,  a  compcn* 
sation  in  nature  of  rent,  the  owner  cannot  distrain  for  nonpayment.  3 
Taunt.  148.] 

[Since  a  landlord  has  a  right  to  take  possession  of  the  premises,  at  the 
expiration  of  the  term,  without  bringing  an  ejectment,  the  tenant  holding 
over  cannot  distrain  his  cattle  damage-feasant  put  upon  the  premises  by  way 
of  taking  possession.     7  T.  R.  431  .J 

[Semble,  that  the  owner  of  the  land  may  distrain  tithes  as  damage-feasant, 
after  a  reasonable  time.     Wightw.  1 1 3.] 

[If  two  persons  have  distinct  rights  in  the  same  close,  and  the  cattle  of 
one,  in  the  fair  exercise  of  his  right,  injure  that  of  the  other,  his  remedy,  if 
any,  is  by  action,  not  distress.     1  Taunt.  529.] 

I  When,  on  a  lease,  rent  is  made  payable  in  repairs,  being  for  a  sum  cer- 
tain, distress  may  be  made.     Smith  v.  Colton,  10  Johns.  Rep.  91. 

Distress  for  rent  will  not  lie,  unless  there  be  an  agreement  for  a  sum  cer- 
tain either  in  writing  or  by  parol.  Jacks  v.  Smith,  1  Bay,  310.  Smith  r. 
The  Sheriff  of  Charlestown  District,  1  Bay,  438. 

The  right  to  distrain  is  not  extinguished  by  an  unsatisfied  judgment  for 
rent.     Chipman  v.  Martin,  13  Johns.  Rep.  24.0. 

Nor  by  the  acceptance  of  an  order  which  is  dishonoured.  Printerns  v. 
Helfried,  1  Nott  &  M'Cord,  1 87.  } 

(A  2.)  At  what  time. 

A  distress  for  damage-feasant  may  be  in  the  night:  otherwise  the  cattle 
may  escape.     Co.  L.  142.  a.     Vide  Doct.  &  St.  1.  2.  c.  9. 

But  for  a  rent-service  or  a  rent-charge  a  distress  cannot  be  in  the  nights 
Co.  L.  142.  a. 

A  distress  for  rent  cannot  be  mnde  upon  the  day  in  which  the  rent  is 
[*]payable  :  for  it  cannot  be  due  till  the  last  moment  of  the  day.  Doct.  Si 
St.  1.  2.  c.  9.  Co.  L.  47.  b.  [See  st.  8  Ann.  c.  14.  s.  6,  7.]  {  Ganov. 
Hart,  Hardin,  297.  \ 

So,  it  cannot  be  after  the  term  ended.  1  Rol.  672. 1.  15.  Doct.  &  St* 
I.  2.  c.  9.     Co.  L.  47.  b.     [B.  R.  M.  27  G.  3.     1  T.  R.  441.] 

Though  the  lessee  continues  in  possession  by  sufferance,  or  by  wrong,  af- 
ter his  lease  expired  :  -for  he  is  not  in,  in  privity  of  the  lease.  Cont.  Kel. 
96.  a.     R.  ace.  1  Rol.  672.  I.  20. 

So,  a  distress  cannot  be  for  rent  after  his  estate  is  determined:  as,  if  a 
man  seiaedof  a  rent-charge,  or  rent-service,  in  fee,  or  for  life,  grants  over 
his  estate,  he  cannot  distrain  for  arrears  due  before  his  grant.  4  Co.  50.  b* 
Ognel.     1  Rol.  672. 1.  30.     Co.  L.  162.  b.     Vide  Dett,  (B.) 

Vol.  III.  60  [*49l| 


474     •  DISTRESS. 

So,  if  a  grantee  of  a  rent  for  years,  if  be  so  long  live,  dies,  his  executor  or 
administrator  cannot  distrain  for  the  arrears  by  the  common  law,  nor  by  4he 
at.  32  H.  8.  37.     Cro.  Car.  471. 

So,  if  a  man  seised  in  fee,  tail,  or  for  life,  of  a  rent,  or  fee-farm,  dies,  bis 
•xecutor  or  heir  cannot  distrain  by  common  law  for  the  arrears  incurred  in 
his  lifetime.     Co.  L.  162. 

Nor,  since  st.  32  H.  8.  for  relief,  aids,  or  corporal  service.  Co.  L. 
162.  b. 

Nor  for  a  nomine  pana»    Co.  L.  1 62.  b. 
^    Yet,  if  a  leasee  for  twenty  years  leases  for  ten  years,  and  dies,  his  execu- 
tor or  administrator  may  distrain  for  arrears  incurred  in  his  lifetime  :  for  (he 
executor  represents  his  testator,  and  has  the  reversion  and  rent  annexed,  in 
the  same  plight  as  his  testator  had  it.     R.  1  Rol.  672.   I.  35. 

So,  if  a  lease  be  de  anno  in  annum  qvamdiu^  &c.  and  after  a  subsequent 
year  commenced  the  lessee  dies ;  the  lessor  may  distrain  upon  the  executor 
or  administrator :  for  the  lease  continues  till  the  end  of  the  year.  K.  3al* 
414.     (Vide  Lut.  214.) 

[Where  the  lessee  ot  lands  dies  before  the  expiration  of  the  term,  and  his 
administrator  contiues  in  possession  during  the  remainder,  and  after  the  ex- 

firation  of  it ;  a  distress  may  be  taken  for  rent  due  for  the  whole  term.     C. 
\  T.  30  Geo.  3.     1  H.  Bl.  465.] 

And  now,  by  the  st.  32  H.  8.  37.  an  executor  or  administrator  of  atiy  seis- 
ed of  rent-service,  chaise,  or  seek,  or  of  fee-farm  in  fee,  tail,  or  for  life,  may 
have  debt,  or  distrain  for  arrears  due  in  the  life  of  the  testator,  or  intestate. 

[The  executor  of  a  tenant  for  his  own  life  may  distrain  under  this  statute. 
Ld.  R.  172.] 

And  an  husband  seised  in  right  of  his  wife,  may  do  so  for  arrears  incurred 
in  her  life,  before  or  after  coverture..    Sect.  3. 

So  may  tenant  ptirauf^rvte,  his  executors  and  administrators,  for  arrears 
incurred  during  the  life  of  cestui/  que  vie.     Sect.  4. 

And  all  rents  in  money,  or  in  corn,  cattle,  pepper,  &c.  arc  within  the 
statute.     Co.  L.  162.  b. 

So,  a  distress  may  be  upon  the  land  so  long  as  it  is  in  possession  of  him 
that  ought  to  pay,  or  any  claiming  by,  from,  or  under  him.     R.  4  Co.  50. 

So,  by  the  st.  8  Ann.  14.  a  lessor  may  distrain  in  six  calendar  months  af- 
ter a  lease  for  life,  for  years,  or  at  will  is  determined  :  so  as  the  lessor's  ti- 
tle or  interest,  and  the  possession  of  the  tenant  from  whom  the  rent  became 
due,  be  continuing. 

[*][Where  a  part  of  the  tenant's  corn  remained  in  a  barn  on  the  demised 
premises,  beyond  six  calendar  months  after  Ihe  determination  of  the  term, 
but  within  the  term  allowed  by  the  custom  of  the  country,  for  the  out-going 
tenant  to  get  in  and  dispose  of  his  crop  ;  held,  that  the  corn  might  be  dis- 
trained b^  the  landlord  for  rent  arrere.     1  H.  B.  5.  Id.  7.] 

[An  agreement  that  rent  may  be  distrained  for  before  it  becomes  due  is , 
valid.     2  T.  R.  600.] 

(A  3.)  In  what  place. 

A  man  may  distrain  for  a  rent-service  in  any  part  of  the  land  holden. 

So,  for  a  rent  charged,  or  reserved  upon  a  lease,  upon  any  part  of  the  land 
out  of  which  the  rent  issues. 

And  if  a  house  be  upon  the  land  demised  or  charged,  a  distress  may  be  in 
the  house,  when  the  bouse  is  open. 
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So,  a  distress  may  be  in  a  house  through  the  doors  or  windows.  1  Rol* 
671.  L  7.  17. 

If  the  land  lies  in  two  counties,  a  distress  may  be  for  the  whole  rent  in 
either  county.     1  Rol.  671. 1.  30. 

So,  if  it  be  in  the  hands  of  many  tenunts,  it  may  be  for  the  whole  in  Hie 
land  of  any  tenant.*    1  Rol.  671.  1.  35. 

[But  if  two  parcels  of  land  are  let  by  the  same  lessor  to  the  same  lessee 
by  separate  demises,  and  rent  due  on  both,  there  cannot  be  a  joint  distress 
for  both.     P.  9  G.  2.     Str.  1040.  B.  R.  H.  245.] 

So,  if  cattle  are  driven  to  avoid  the  distress  when  the  lord,  &c.  is  in  view, 
tbey  may  be  pursued  freshly,  and  taken  in  land  out  of  his  fee,  or  the  land 
bolden.     1  Rol.  671.  1.  40.     Co.  L.  161.  a. 

So,  by  the  st.  8  Ann.  14.  if  a  lessee  clandestinely  carry  off  goods  from  the 
demised  premises  to  prevent  a  distress,  the  lessor,  or  any  empowered  by 
him,  may  in  five  days  after  carrying  off,  take  such  goods,  wherever  found, 
for  the  rent*arrear,  and  sell  or  dispose  the  same,  as  if  distrained  on  the  pre* 
mises :  provided  the  lessor  may  not  seize  as  a  distress  goods  sold  bona  fide^ 
and  for  a  valuable  consideration  before  such  seizure  made.  {  Vide  Mosbj 
9.  Leeds,  3  Call,  439.  | 

[By  the  St.  11  G.  2.  19.  within  thirty  days.  And  the  lessor  may  break 
open  an  house  to  seize  them  in  the  day-time.  And  may  distrain  stock  or 
cattle  and  crops  growing  on  the  premises.     Y id^  this  statute.  2  Gab.  7.] 

So,  the  king  may  distrain  for  a  rent-service  in  all  the  lands  of  Ijiis  tenant 
held  of  him,  or  of  others.     1  RoU  670.  1,  15.     2  InsL  131. 

And  if  the  lessee  makes  an  under-lease  after  the  arrears  incurred,  the 
king  may  distrain  iq  all  the  Is^nds  of  the  under  tenant  for  the  arrears.  R* 
1  Rol.  670. 1.  25.     1  Rol.  159.  I.  45. 

So,  by  St.  22  Car.  2,  Q.  ,a  purchaser  of  a  fee-farm-rent  shall  have  the 
same  remedy  as  the  king  might  baive,  by  distress,  upon  "^ll  the  lands  of  the 
terre  tenant.     2  Ver.  714. 

Yet  the  king  cannot  distrain  in  lands  of  his  tenant  which  are  not  in  his 
actual  possession,  and  manured  with  his  own  cattle :  as,  in  lands  of  the  teor 
ant,  demised  fqr  life,  for  years,  or  at  will.     2  Inst.  132.     2  Yer.  714. 

So,  if  a  demise  be  of  a^manor,  &c.  to  which  an  advowson  belones,  a  dis- 
tress for  rent  cannot  be  in  the  glebe  of  the  advowson.  1  Rol.  671. 1.  22.-35« 

[*]Sq,  a  man  may  distrain  for  an  amerciament  in  the  sheriff's  turn,  in  any 
lands  of  the  party  within  the  county  ;  for  it  is  personal.     1  Rol.  670. 1.  30. 

And  for  an  amerciament  in  a  hundred  or  leet,  within  the  whole  hundre4 
or  leet.     1  Rol.  670.  1.  35.  40. 

Yet  a  distress  cannot  be  for  an  amerciament  in  a  leet,  &c.  upon  land  in  the 
king's  possession  within  the  precinct  of  the  leet :  fpr  during  the  king's  posses^ 
sion  it  is  out  of  the  jurisdiction.     1  Rol.  670. 1«  1^0. 

But  by  the  st.  of  Marl.  52  H.  3.  15.  nulli  lictal  ex  quacunque  causa  dis' 
trictionem  facere  extra  feodum  suum,  nisi  domino  regi  tt  ministris  suis,  4^. 

And  this  was  but  an  affirmance  of  the  common  law.     2  Inst.  131. 

Wherefore  none  can  distrain  out  of  the  lands  holden^  or  out  ot  those  from 
which  the  rent  issues.     1  Rol.  671.  I.  10.  12. 

And  though  cattle  escape  out  of  the  fee  when  they  are  in  view,  the  lord 
cannot  distrain  them.     2  Inst.  131.     Co.  L.  161.  a. 

6r,  if  they  be  driven  out  for  any  lawful  cause,  except  for  avoiding  th^ 
distress.     1  Rol.  671.  1.  45.     Co.  L.  161. 

So,  if  they  be  driven  by  the  tenant  before  the  view  of  th^  lord,  though  it 
be  for  avoiding  the  distress.     Co.  L.  161.  a. 
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So,  if  cattle  da  mage- feasant  are  driven  out  of  the  land  after  view,  they 
cannot  be  distrained*     Co.  L*  16Ka. 

If  a  man  distrains  out  of  his  fee,  trespass  lies.     2  Inst.  13]. 

Or,  an  action  upon  thest.  of  Marlb.     2  Inst.  131. 

So,  by  the  st«  of  Marib.  15.  none  can  distrain  in  via  regia^  or  communi 

fitrataf 

Though  it  be  within  his  fee. 

If  a  man  distrains  in  the  highway,  an  action  lies  upon  the  st.  of  Marlb. 
2  Inst.  131. 

But  a  man  shall  not  avoid  the  distress,  in  replevin  :  for  it  is  not  void* 
9  Inst.  13U 

But  the  king  may  distrain  in  the  highway. 

So,  a  distress  for  an  amerciament  maj  be  in  the  highway.  3  Rol.  670. 
1.  44. 

So,  for  toll  thorough,  &c. 

So,  for  a  rent-char4!:e,  if  it  be  parcel  of  the  thing  out  of  which  the  rent 
issues  :  for  the  st.  of  Marlb.  extends  only  to  a  distress  to  rents  and  services. 
2  Inst.  131.     R.  Cro.  El.  710. 

[Distress  for  rent  service  may  be  upon  common  appendant  or  appurte- 
pant.     1 1  G.  2.  c.  1 9.  s.  8.] 

[Where  distresss  made  for  rent  due  not  exceeding  20/.  3.  V.  529.  (D  9.) 
costs  and  charges  Hmited  by  schedule.     57  G.  3.  c.  93.  s.  1.] 

[Treble  damages  and  full  costs  to  be  awarded  in  case  of  extortion,  upon 
conviction  before  a  justice  of  peace  of  the  county,  &c.  Id.  s.  2.] 

fHow  levied  or  enforced.     Ibid.J 
Jqstices  empowered  to  summon  and  examine  witnesses  and  enforce  obe- 
dience.    Id.  s.  3.] 

[Justice  may  award  20^.  for  costs  to  the  party  complained  against,  if 
complaint  unfounded,  Id.  s.  4. — Landlord  not  prejudiced  unless  he  per- 
sonally acts.     Ibid.] 

[Saving  for  other  remedies  to  party  aggrieved,  unless  complaint  prefer* 
red  under  this  act.     Ibid.] 

[*][Order  of  justices  to  be  in  the  forms  prescribed  by  schedule.  Id.s.  5.] 
Brokers,  &c.  levying  distress  to  give  copies  of  their  charges,  though  rent 
demanded  exceed  20/.     Id.  s.  6.] 

S  Printed  copy  of  this  act  to  be  hungup  in  sessions  houses  of  England 
Wales.     Id.  s.  7.] 

[Form  of  order  where  judgment  for  complainant.     Ibid.] 
Form  of  order  where  x:omp}aint  dismissed.     Ibid.] 

(B)  WHAT  THINGS  MAY  BE  DISTRAINED. 

(B  1.)  For  rent-semce. 

Generally,  all  moveable  goods,  and  chattels  of  the  lessee  may  be  distrain- 
ed for  rent  due,  if  they  are  found  upon  the  land  demised. 

So,  moveable  goods  and  chattels  of  the  tenant,  for  services  due  to  his  lord. 

And  of  the  terre-tenant,  for  a  rent-charge. 

So,  cattle  of  a  stranger,  which  are  put  or  escape  into  the  land  out  of 
which  the  rent  issues,  may  be  distrained  for  such  rent,  1 1  H.  7.  4.  a.  15  H. 
7.  17.  b.     R.  2  Sand.  289.      1  Rol.  660.  1.  5—30.  671.  O.  Vide  infra. 

[The  cattle  of  a  stranger  may  be  distrained  even  for  a  modern  rent-scr- 
vice  the  instant  they  come  upon  the  premises,  liable  to  the  distress,  if  thcv 
came  there  either  by  the  default  of  the  owner,     l.d.  R.  167,  168,  169. 
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EOr,  with  his  consent.     Ld.  R.  167,  in  marg.l 
r "  ■ 


But,  if  through  the  default  of  the  tenant,  not  until  after  they  have  been 
kvant  et  couchant.     D.  Ld.  R.  167,  168,  169.] 

[And  the  laudlord  has  given  the  owner  notice  where  thej  are.  D.  Ld. 
R.  169.] 

[For  the  services  however  of  an  antient  seignorj,  the  lord  maj  distrain 
the  cattle  of  a  stranger  the  instant  they,  get  upon  the  premises,  though  they 
escaped  thither  by  the  default  of  the  tenant  of  those  premises.  D.  Ld.  R. 
168.] 

Though  they  never  were  levant  and  couchant  upon  the  land.  15  H.  7. 
17.  h.     R.  2  Sand.  289.     Co.  L.  47.  b. 

Though  the  escape  was  for  default  of  the  fences  of  the  same  land.  R.  3 
Sand.  289.     R.  Pal.  4S.     2  Rol.   124. 

And  though  the  fences  ought  to  be  repaired  by  the  lessor  himself,  or  his 
tenant.  Semb.  2  Sand.  289.  But  Sanders  doubted  of  it.  Dub.  per  Holt, 
Mod.  Ca.  198. 

So,  if  cattle  driven  to  London  are  depastured  by  the  way,  they  may  be 
distrained  for  tbe  rent  of  the  land  where  they  are  depastured.  R.  2  Vent. 
50.     3  Lev.  26 1 . 

Though  put  there  with  the  assent  of  the  lessor.  R.  2  Vent.  50.  3  Lev. 
261. 

Though  it  was  a  common  inn  at  which  the  cattle  were  depastured.  Qu. 
2  Vent.  50.  And  the  party  was  relieved  upon  this  in  equity.  2  Ver.  1 30. 
Pr.  Ch.  7. 

But  if  cattle,  going  to  market,  are  depastured  by  the  way,  in  land  belong- 
ing to  a  common  inn,  they  cannot  be  distrained  for  the  rent  of  the  land.  Not 
R.  3  Lev.  260.  But  said,  that  they  are  not  privileged  though  going  to  mar- 
ket.    2  Vent.  50.     [4  T.  R.  567. J 

[*]So,  if  A.,  tenant  in  common  with  B.  and  C,  leases  his  third  part,  the 
cattle  of  B.  or  C,  or  any  depasturing  by  their  licence,  cannot  be  taken  for 
rent  by  A.     R.  2  Vent.  228.  283. 

So,  if  cattle  escape  into  the  close  of  B.  and  are  freshly  pursued,  they  can- 
not be  taken  for  rent  of  the  close.     R.  1  Brownl.  1 70. 

So,  if  cattle  which  escape  be  distrained  for  a  long  arrear  of  rent,  the 
owner  shall  be  aided  in  equity.     2  Ver.  131.     Pr.  Ch.  8. 

[Where  a  house  is  let  ready  furnished,  a  distress  may  be  made  for  the 
whole  rent  reserved,  because  in  point  of  law,  the  rent  issues  wholly  out  of 
the  realty.     2  N.  R.  224.] 

[An  avowant  in  replevin,  may  distrain  the  goods  anew  for  another  demand 
pending  a  judgment.     1  Taunt.  218.1 

[If  the  sale  under  an  execution  is  fraudulent,  and  the  property  is  not  re- 
moved, it  may  be  distrained  for  rent.     3  Taunt  400.] 

[Where  a  tenant  dies,  and  his  goods  remain  upon  the  premises,  they  may. 
be  taken  for  arrears  of  rent  accrued  before  or  afler  the  decease.  1  H.  B. 
465.] 

[A  carriage  standing  at  livery  may  be  restrained  for  rent.  3  Burr.  1 498. 
1  Blk.  483.] 

(B  2.)  For  a  rent-charge. 

• 

But  for  a  rent-charge,  generally,  the  cattle  or  goods  of  a  stranger  cannot 
be  distrained.  Dub.  15  H.  7.  17.  b.  Cont.  1  Rol.  669. 1.  25.  Qu.  1  Rol. 
668. 1.  13.     R.  ace.  1  Rol.  672. 1.  12.    ^ 
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So,  if  one  joint  tenant  grants  a  rent-charge,  the  cattle  of  his  companion 
cJannot  be  distrained.     1  Rol,  669.  1.  20, 

So,  if  a  man  makes  a  lease,  and  afterwards  grants  a  rent-chai^c  out  of  th« 
land,  the  cattle  of  the  lessee  are  not  distrainable :  for  be  claims  paramount 
the  charge.     1  RoL  669.  1.  45. 

So,  if  a  rent-charge  be  granted  out  of  a  manor,  the  cattle  of  the  copyhol- 
ders are  not  distrainable.     R.  1  Rol.  669.  1.  52. 

Or,  if  a  rent-charge  be  claimed  out  of  a  manor,  by  prescription.  Dub, 
1  Rol.  669. 1.  50. 

Yet  where  a  stranger  claims  under  the  grantor  after  the  grant  of  a  rent- 
charge,  his  cattle  are  liable  to  distress  :  as,  the  cattle  of  a  lessee,  where  the 
demise  was  after  the  grant. 

So,  if  a  joint  tenant  grants  a  rent,  and  afterwards  leases  to  his  companion 
for  years,  his  cattle  are  distrainable.     1  Rol.  669. 1.  30.  40. 

So,  if  part  of  the  land  chained  comes  to  a  tenant  in  common  of  another 
part  of  the  same  land.     R.  Hob.  80.     1  Rol.  670.  1.  5. 

(B  8.)  For  an  amerciament,  &c. 

So,  the  cattle,  or  goods,  of  a  stranger  cannot  be  distrained  for  an  amercia- 
ment, &c.     Cont.  1  Rol.   669.  I.  7.  Ace.  F.  N.  B.  100.  H. 
Vide  ante,  (A  1,  3.)— Leet,  (O  10.) 

(B  4.)  For  damage-feasant. 

But  all  chattels  trespassing  upon  land  may  be  distrained  damage-feasant. 

[A  distress  damage-feasant  is  a  summary  execution  in  the  first  instance ; 
the  distrainer  must  take  care  to  be  formally  right*  He  must  seize  the  cattle 
in  the  act,  upon  the  spot ;  for  if  they  escape,  or  are  driven  out  of  the  land^ 
though  after  view,  he  cannot  distrain  them  ;  he  [* jmust  observe  a  number 
of  rules,  in  relation  to  the  impounding  and  manner  of  treating  the  distress. 
Per  Ld.  Mansfield  C.  J.     B.  K.  H.    16  Geo.  3.  Cowp.  417.] 

The  cattle  of  A.  may  be  distrained  damage-feasant,  though  put  th^re  by 
a  stranger,  without  his  privity.     R.  1  Rol.  665.  D. ' 

So,  ferrets,  grayhounds,  &c.  which  chase  conies  in  a  warren,  may  be  dis- 
trained damage-feasant.     1  Rol.  664.  1.  40,  41. 

But  a  horse  upon  which  a  man  rides  upon  the  com  of  another,  cannot 
be  taken  damage-feasant.  1  Rol.  664.  1.  45.  [B.  R.  H.  35  Geo.  3.  6  T. 
R.  1 38.]     Cont.  per  Ch.  Justice,  1  Sid.  440. 

Nor,  a  net,  which  a  man  carries  in  his  hand  upon  my  land.  1  Rol.  664. 
1.  43. 

(C)  WHAT  NOT. 

But  for  a  rent-servfce,  &c.  things  fixed  to  the  freehold  cannot  be  distrained  : 
as,  the  doors  or  windows  of  a  house.  Co.  L.  47.  b.  14  H.  8.  25.  b.  Vide 
ante,  (A  1,  &c.  B  1,  &c.) 

Furnaces,  cauldrons,  &c.  fastened  to  the  house.     Co.  L.  47.  b. 

[Neither  can  a  limekiln  if  affixed  to  the  freehold.  B.  R.  H.  32  Geo.  3. 
4  T.  R.  504.] 

Nor  com  growing  upon  the  land.  1  Rol.  666.1.47.  [Now  allowed  bj 
the  St.  11  G.  2.  19.  quod  vide.'] 

Nor  a  millstone  fixed  to  a  mill.     14  H.  8.  25.  b. 

Though  it  be  removed  to  be  picked  for  the  use  of  the  mill.  14  H.  S. 
25.  b. 
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Otherwise,  if  wholly  severed,  and  removed  from  the  mill.  14  H.  8.  25.  b. 

So,  things  of  which  no  one  has  a  valuable  property,  cannot  be  distrained  : 
as,  things  ferm  naturoe,  deer,  conies,  Szc*  in  a  park  or  warren.  Cq.  L.  47.  a. 

[Deer  in  an  inclosed  ground  may  be  distrained  for  rent.  C.  P.  H.  11 
Geo.  2.     Willes,  46.1 

Nor,  poultry,  fish,  &c.     2  Inst.  133. 

Nor,  a  dog.     Co.  L.  47.  a.     [Willes,  46.  contra.] 

Nor,  utensils  of  trade,  or  things  used  in  trade  ;  for  it  is  for  the  public  good 
that  trade  be  encouraged  ;  and  therefore,  the  books  of  a  scholar  shall  not  be 
distrained.     Co.  L.  47.  a. 

Nor,  the  axe,  or  other  instruments  of  a  carpenter,  &c.     Co.  L.  47.  a. 

Nor,  an  anvil  in  a  smithes  shop.     14  H.  8.  25.  b. 

Nor,  a  millstone  in  a  mill.     14  H.  8.  25.  b. 

Though  the  anvil  be  removed  out  of  the  stock,  or  the  millstone  out  6f  the 
mill  to  be  picked.     R.  14  H.  8.  25.  b. 

So,  by  the  st.  51  H.  3.  de  districtiont  Scaccarii^  beasts  of  the  plough,  or 
which  improve  the  land,  as  sheep,  &c.  shall  not  be  distrained,  if  there  be 
other  sufficient  distress :  whiqjh  was  an  affirmance  of  the  common  law.  2 
Inst.  1 32.     Co.  L.  47.  a. 

Nor,  a  saddle-horse.     2  Inst.  133.     1  Rol.  667. 1.  35. 

Nor,  armour,  Jewels,  apparel,  &c.     2  Inst.  132. 

So,  an  horse  in  a  smith's  shop  shall  not  be  distrained  for  the  rent  of  the 
shop.     Co.  L.  47.  a. 

Nor,  an  horse  in  an  hostry.     Co.  L.  47.  a. 

Nor,  cloth,  or  garments  in  a  tailor's  shop.     Co.  L.  47.  a. 

[*]Nor,  materials  for  cloth  in  a  weaver's  shop.  Co.  L.  47.  a.  R.  Cro. 
£1.  550.  596. 

Nor,  corn  or  meal  sent  to  the  mill,  or  market.     Co.  L.  47.  a. 

Though  the  cloth,  &c.  be  many  days  at  the  shop.  Per  Brian,  22  Ed.  4. 
49.  b.      1  Rol.  668.  1.  35.  40. 

Nor,  any  goods  delivered  to  any  person  in  the  way  of  his  trade.  1  Sal. 
250. 

Or,  delivered  to  any  one  to  be  carried  for  hire  :  for  he  is  a  common  carr 
rier  as  to  them.     R.  1  Sal.  250. 

Yet  beasts  of  the  plough  may  be  distrained,  if  there  be  no  other  distress. 
P.  Ld.  K.  4  T.  R.  567.     P.  Grose,  ibid.  569. 

And  instruments  of  trade,  if  they  are  unnecessary.     1  Sal.  249. 

[Or,  if  they  are  not  in  actual  use  at  the  time  of  the  distress,  or  if  there  be 
no  other  sufficient  distress  on  the  premises.  C.  P.  M.  18  Geo.  2.  V^ilies, 
512.     B.  R.  H.  32  Geo.  3.     4  T.  R.  565.] 

So,  a  ship,  sails,  or  tackle,  for  a  duty  which  arises  from  the  ship :  as,  for 
toll  for  goods  laden  upon  the  ship.     R.  1  Sal.  249. 

So,  utensils  of  trade,  &c.  can  be  taken  for  a  distress  in  the  nature  of  an 
execution  :  as,  for  a  rate  to  the  poor.  Per  Sand.  Ob.  on  st.  22  Car.  2.  Ch. 
l.p.  39. 

[See  this  distinction  between  a  distress  for  rent,  &c.  and  a  distress  in  the 
nature  of  an  execution,  very  fuUy  investigated  in  1  Bur.  579,  &  seq. 

So,  an  horse  in  a  cart  loaden  with  corn.     R.  1  Sid.  422.  440. 

[A  race-horse  standing  in  a  stable,  half  a  mile  from  the  inn,  may  be  dis« 
trained.     Barnes,  472.] 

[A  chariot  standing  at  a  livery-stable  may  be  distrained.  T.  4  G.  3.'  B 
B.  M.  1498.     1  Bl.  Rep.  483.] 
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So,  goods  shall  be  privileged  from  distress,  when  Ihcy  are  in  use  :  as,  an 
axe,  &c.  wilh  which  a  man  is  cutting  wood.     Co.  L.  47.  a. 

An  horse  on  which  a  man  is  riding.     Co.  L.  47.  a.     1  Sid.  440.     [6  T. 

R.  138.] 

So,  if  a  man  in  a  journey,  by  sickness,  stays  two  or  three  weeks,  his  horse 
shall  be  privileged.     1  Rol.  668. 1.  5. 

So,  if  an  horse  goes  with  corn  to  a  mill,  and  is' at  the  house  of  the  mill  till 
the  corn  be  ground.     R.  Cro.  El.  530. 

Or,  during  that  time  he  be  put  into  the  stable.  Per  two  J.  Warburton 
cont.     Cro.  El.  550. 

So,  if  an  horse  goes  with  yam,  &c.  to  a  weaver,  &c.  or  fetches  yam 
thence,  and  carries  it  to  a  private  house  to  be  weighed,  and  is  hung  there  till 
the  yarn  be  weighed.     R.  Cro.  El.  550.  596. 

So.  if  goods  delivered  to  a  carrier  be  put  into  a  waggon  in  a  private  barn. 
R.  1  Sal.  250. 

Yet  for  a  rent-charge,  horses  in  a  cart  loaden  with  corn  upon  the  land, 
may  be  distrained.     R.  1  Sid.  422.  440.     1  Vent.  36. 

Though  a  man  be  upon  the  cart.     Qu.  1  Sid.  440. 

So,  things  shall  not  be  distrained  which  cannot  be  known  to  be  replevied, 
or  to  be  restored  in  the  same  plight :  as,  money  out  of  a  bag,  1  Rol.  666. 
1.51. 

Meal  or  grain  out  of  a  bag.     Vide  1  Rol.  667. 1.  4.  6. 

Nor,  corn  in  shocks  or  straw ;  nor,  hay  in  a  barn.  1  Rol.  666. 1.  53.  667. 
1.  16.     R.  2  Mod.  61.     R.  Jon.  197. 

[*][Sheaves  of  com  cannot  be  distrained  for  arrears  of  an  annuity,  bat 
sheaves  in  a  cart  may  ;  and  carectat.  tricili  in  garbis^  shall  be  understood  a 
cart  loaded  with  sheaves.     T.  4  G.  2.     C.  B.  Fort.  361.] 

But  now^,  by  the  st.  2  W.  &  M.  5.  any  person,  having  rent-arrear  on  a  de- 
mise, may  seize  sheaves  or  shocks  of  corn,  or  corn  in  the  straw,  or  loose,  or 
hay  in  a  barn,  granary,  or  upon  a  hovel,  stack,  or  rick,  otherwise,  upon  any 
part  of  the  land  charged  with  such  rent ;  and  lock  up  and  detain  the  same 
in  the  place  where  found,  &c.  so  as  such  corn  be  not  removed  to  the  preju- 
dice of  the  owner,  &c.  till  replevied  or  sold. 

And  before  this  statute,  waggons  or  carts  with  corn  might  be  distrained  for 
rent :  for  they  might  be  safely  restored-     Co.  L.  47.  a.     Jon.  197. 

So  now,  corn  may  be  distrained,  be  it  threshed  or  not  threshed.  R. 
Lut.  214. 

[Vide  St.  11  G.  2.  19.] 

[Corn  sown  by  a  tenant  at  will,  (who  died  before  harvest),  and  purchased 
by  another  person,  cannot  be  distrained  for  rent  due  from  a  subsequent 
tenant.     C.  P.  T.   10  &  11  Geo.  2.     Willes,  131.     7  Mod.  251.  S.  C] 

[Qu.  Can  goods  taken  in  execution  be  distrained  for  rent  ?     Ibid/j 

[Nothing  can  be  distrained  which  is  in  the  custody  of  the  law.  D.  Gilb. 
44g 

I  Thus  goods  cannot  be  distrained  which  are  in  pound  for  damage  fea- 
sance*    Ibid.     Semb.  9.  Vin.  141.pl.  47. J 

[Or,  which  are  in  the  hands  of  the  sheriff  under  a  Jieri  facias.  Ibid. 
Semb.  1  Atk.  104.] 

[Or,  which  have  been  seised  by  process  at  the  suit  of  the  king.  D.  Gilb. 
44.] 

Or,  which  have  been  taken  under  an  attachment.     D.  1  Vent.  221.] 
Or,  sold  under  a j^en /a cm*,  under  such  circumstances  that  it  has  not  been 
proper  since  to  remove  them.     R.  3  F.  1 14.1 
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[Thas  where  a  tenant's  corn  while  growing  was  seized  and  sold  under  a^. 
fa.  and  the  vendee  permitted  it  to  remain  while  it  was  ripe,  and  then  cut  it, 
after  which,  and  before  it  was  fit  to  be  carried,  the  landlord  distrained  it  foe 
rent ;  the   courts  of  C.  B.  and  B.  R.  held  it  was  not  distrainable,     3  F. 

[Implements  of  trade  are  onlj  privileged  from  distress  where  there  is  not 
a  sufficient  distress  without  them,  or  where  thev  are  in  actual  use.  4  T.  R. 
565.  Id.  568.] 

{  Goods  sent  to  a  publick  auction  store,  cannot  be  distrained  for  rent  due 
by  the  auctioneer.     Himelj  p.  Wyatt,  I  Bay,  100. 

Nor  a  negro  boy  bound  out  as  an  apprentice.  Praelon  v.  M'Bride,  1 
Bay,  167. 

Nor  a  negro  slave  of  a  third  person,  accidentally  found  on  the  premises. 
Bull  V.  Horlbeck,  1  Bay,  297.    Vide  Adams  v.  La  Comb,  1  Dall.  440- 

It  seems,  that  by  statute,  cooking  utensils  cannot  be  distrained.  Van 
Sickler  v.  Jacobs,  14  Johns.  Rep.  434.  \ 

(D)  HOW  A  DISTRESS  SHALL  BE  TREATED. 
(D  L)  It  shall.be  impounded. 

Every  distress  ought  to  be  impounded  in  a  lawful  pound.     Co.  L.  47.  b« 
A  lawful  pound  is  either  open  or  close.     Co.  L.  47.  b. 
An  open  pound  is  every  place  in  which  the  putting  the  cattle  does  not 
make  the  owner  a  trespasser,  and  where  he  may  give  them  to  eat  and  drink 
without  trespass.     Doct.  &  Stud.  1.  3.  c.  27.     Vide  5  H.  7.  9.  b. 

{^*]Be  it  a  common  pound  erected  on  the  manor  for  this  purpose.     Co. 
L.  47.  b. 
Or,  the  close  of  the  party,  who  makes  the  distress.     Co.  L.  47.  b. 
Or,  the  close  or  soil  of  a  stranger  with  his  leave.     Semb.  5  H.  7.  9.     Co« 
L.  47.  b. 

A  pound  close  is  where  the  goods  are  put  into  an  house  or  other  place, 
where  the  owner  cannot  enter  to  them.     Co.  L.  47.  b. 

Furniture,  and  goods,  which  will  be  damaged  by  the  weather,  or  are  in 
danger  of  being  stolen,  ought  to  be  put  in  a  pound  close  ;  otherwise  the 
impounder  shall  answer  for  them.     Co.  L.  47.  b. 

If  cattle  be  impounded  in  a  pound  close,  the  impounder  shall  sustain  them 
without  allowance  for  it.     Co.  L.  47.  b. 

But  if  tbey  be  put  in  an  open  pound,  they  shall  be  sustained  at  the  peril  of 
the  owner.     Co.  L.  47.  b. 

By  the  common  law,  a  distress  might  be  impounded  where  the  party 
pleased.     2  Inst.  1 06. 

By  the  st.  of  Marlb.   52  II.  3.  4.  it  shall  not  be  impounded  out  of  the 
county. 
And  this  extends  to  all  goods,  or  cattle  distrained.     2  Inst.  107. 
And  if  a  distress  for  a  rent-charge  or  damage  feasant  be  carried  out  of  the 
county,  the  party  shall  make  ransom.     2  Inst.  106. 

if  a  distress  be  for  a  rent-service,  he  shall  be  amerced.     2  Inst.  106. 
And  the  st.  of  Marlb.  as  to  all  taking  of  cattle  is  confirmed  by  the  st.  W«  1 

1.  16. 

And  by  the  st.  1  &  2  Ph.  &  M.  1 2.  no  distress  of  cattle  shall  be  carried 
out  of  the  hundred,  &c.  unless  to  a  pound  in  the  same  county  within  three 
miles  distance,  on  pain  of  5l.  and  treble  damages. 
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And  no  single  distress  of  goods  or  cattle  shall  be  impounded  in  several 
places  to  inforce  several  replevies^  on  pain  of  5/.  and  treble  damages* 

And  none  shall  take  above  4d*  for  impoundage  of  any  one  distress,  on 
pain  of  5/.  above  the  money  so  taken* 

But  a  lord  of  a  manor,  in  a  distress  for  his  services,  may  impound  upon 
his  manor,  though  it  be  in  another  county  :  'for  it  is  out  of  the  mischief, 
though  it  be  within  the  words  of  st«  of  Marlb,  4.  22  Ed.  4.  1 1.  2  Inst.  106. 

So,  if  a  distress  be  out  of  the  county,  trespass  does  not  lie ;  but  he  ought 
to  have  an  action  on  the  statute.     R.  per  three  J.  3  Lev.  48. 
f    So,  goods  distrained  ought  to  be  removed   within  a  convenient  time. 
Mod.  Ca.  215. 

If  the  distress  be  for  rent,  they  shall  be  removed  immediately.  Semb. 
Mod.  Ca.  215. 

If  the  party  quits  the  possession  after  the  distress  made,  before  removal^ 
the  retaking  shall  not  be  deemed  a  rescue.     Mod.  Ca.  216. 

But  by  the  st.  2  W.  &  M.  5.  corn  or  hay  distrained  shall  not  be  remov- 
ed,  &c.  from  the  place  where  seized,  but  kept  there  till  replevied,   or  sold. 

Vide  Woglam  v.  Cowperthwaite,  2  Dalf.  69.     Garrett  r.  Hughlett,   1 
ar«  &  Johns.  3.  | 

SBy  the  st.  11  G.  2.  19.  distresses  for  rent  may  be  impounded,  secured, 
sold  on  the  premises.] 

[*](D  2.)  Parcofracio.    When,  and  by  whom  it  lies. 

If  cattle  or  goods  distrained  be  put  into  a  lawful  pound,  and  the  owner  or 
a  stranger  takes  them  out  of  the  pound,  a  parcofracio  lies.  F.  N.  B.  1  GO,  E. 

And  though  a  servant  made  the  distress,  the  master  shall  have  the  parco 
fracio.     F.  N.  B.  100.  E. 

So,  if  cattle  are  impounded,  in  the  soil  of  a  stranger,  with  his  consent,  the 
distrainer,  and  not  the  owner  of  the  soil,  shall  have  iht  parco  fracio*  F.  N. 
B.  100.  E. 

A  parco  fracto  lies,  though  the  distress  and  impounding  were  without 
cause.     R.  Bend.  30.     1  Sal.  247.     1  And.  31.     1  Rol.  673. 1.  55. 

But  if  the  lord  of  a  manor,  or  the  owner  of  the  soil,  put  out  the  cattle,  a 
parco  fracto  does  not  lie  ;  but  an  action  on  the  case.     Per  Jon.  Win.  81. 

So,  if  the  distress  was  without  cause,  and  the  owner  takes  them  from  the 
pound  where  the  door  was  unlocked,  a  parco  fracto  does  not  lie.  1  Rol. 
647.  1.  5.     Co.  L.  47.  b. 

The  writ  lies  vi  tt  artnis.     F.  N.  B.  100.  F. 

But  the  writ  need  not  shew  to  whom  the  property  of  the  cattle  or  goods 
belongs.     F.  N.  B.  100.  F. 

Nor,  what  kind  of  cattle  they  are.     F.  N.  B.  100.  F. 

So,  a  declaration  in  sl  parco  fracto  need  not  shew  a  title  to  make  the  dis- 
tress.    1  SaK  247. 

To  a  parco  fracto  the  defendant  shall  plead  not  guilty. 

If  he  says,  that  being  lord  of  the  soil  he  broke  the  lock  to  put  in  others  of 
his  own,  it  is  ill:  for  it  amounts  to  the  general  issue:  for  if  the  cattle  did 
not  escape,  it  is  not  a  breach  of  the  pound.     Win.  80. 

(D  3.)  Rescous. — When  it  lies. 

So,  if  a  distress  be  rescued  before  the  impounding,    the  partv  who  rr.adc 
the  distress  may  have  a  writ  of  rescous.     F.  N.  B.  101 .  C. 
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If  the  distress  was  by  a  servant,  the  master  shall  have  rescous.  F.  N^ 
B.  101.  F. 

Rescous  shall  be,  where  a  man  rescues,  or  sets  at  large,  goods  lawfully 
distrained.     Co.  L.  160.  b.     Vide  Rescous,  (A.) 

If  cattle  distrained  go  into  the  house  of  the  owner,  and  he  upon  demand 
refuses  delivery,  it  will  be  a  rescous.     Co.  L.  161.  a. 

(D  4.)  Remedy  for  a  re$cous. 

By  fit.  3  W.  &  M.  5.  on  a  pound-breach  or  rescous  of  goods  distrained 
for  rent,  the  person  grieved,  by  special  action  on  the  case,  may  recover 
treble  damages,  and  costs  of  suit  against  the  offender,  or  owner  of  the 
goods,  if  they  be  found  to  come  to  his  use  or  possession.  Lut.  213.  Vide 
Pleader,  (2  S  29.)     [Vide  the  st.  11  G.  2.  19.  s.  10.] 

[It  is  no  answer  to  an  action  on  this  stat.  that  the  rent  and  demand  were 
tendered  after  the  distress  and  impounding.  B.  R.  M«  34  Geo.  3.  5  T. 
R.  432.] 

So,  by  the  common  law,  the  master,  for  whom  the  distress  was  made, 
may  have  remedy  by  writ  of  rescous.  F.  N.  B.  101.  F.  Vide  Resr 
cous,  (C). 

So,  the  party  may  maintain  an  action  on  the  case  on  the  st.  2  W.  &  M» 
though  no  notice  of  a  distress  was  given  to  the  lessee  :  for  notice  [*]sig' 
nifies  nothing  to  a  wrong-doer.     R.  Lut.  214.     Vide  Pleader,  (2  S  29.) 

(D  5.)  When  rescous  does  not  lie. 

But  goods  cannot  be  rescued  before  they  are  in  the  possession  of  him  who 
distrains:  for  if  he  i«  prevented  from  making  the  distress,  an  action  on  the 
case  lies,  not  rescous.     F.  N.  B.  102.  F. 

So,  if  he  who  takes  the  distress,  quits  the  possession  of  the  goods,  the  tak* 
ing  of  them  will  not  be  a  rescous.     R.  Mod.  Ca.  215. 

So,  a  man  may  make  rescous,  if  his  cattle  or  goods  be  taken  without 
caase  ;  or,  if  he  be  frequently  distrained,  so  that  he  cannot  manure  his  land, 
he  shall  have  an  assise  de  sovent  distress.     4  Co.  1 1.  b. 

Abj  if  the  lord  distrains  for  rent  when  nothing  is  in  arrear.  4  Co.  11  •  b. 
Co.  L.  1 60.  b. 

So,  if  he  distrains  for  rent  due  by  encroachment,  the  tenant  may  tender 
so  much  as  is  due  of  right,  and  make  rescous  if  it  be  refused.     4  Co.  11.  b. 

So,  if  the  tenant  tenders  the  rent  before  distress,  which  is  refused,  and  the 
lord  afterwards  distrains,  the  tenant  may  make  rescous.  Co.  L.  160.  b« 
2  Inst.  107. 

So,  if  the  lord  distrains  out  of  his  fee,  the  tenant  may  make  rescous.  Co. 
L.iei.a.     Vide  ante,  (A  3.) 

Or,  in  a  highway,  or  place  where  by  law  he  ought  not  to  distrain.  Co. 
L.  160.  b.     Vide  ante,  (A  3.) 

So,  if  the  cattle  of  a  stranger  are  taken,  the  owner  may  make  rescous. 
Co.  L.  160.  b. 

Or,  beasts  of  the  plough,  &c.  which  ought  not  to  be  distrained.  Co.  L. 
1 6 1 .  a.     Vide  ante,  (B  1 ,  &c.)— (C). 

Or,  any  thing  not  distrainable  by  common  law,  or  statute.  Co.  L. 
161.  a. 

So,  a  rescous  may  be  made  upon  a  distress  for  a  rent-charge,  as  well  ^ 
for  a  rent-service,  if  the  distress  is  not  lawful.     Co.  L.  160.  b. 

Or,  upon  a  distress  for  ai^  amerciament,  which  does  nqt  appear  to  bc} 
Uwful. 
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As  if  it  be  upon  a  presentment  in  a  leet  for  diverting  a  highway  :  for  it 
cannot  be  diverted,  though  it  may  be  stopped  or  obstructed  :  but  to  divert  is 
proper  for  a  watercourse*     R-  1  And.  234. 

(D  6,)  But  a  distress  shall  not  be  used. 

So,  a  distress  ought  not  to  be  abused  ;  for  (hat  makes  him,  who  distrained, 
a  trespasser  a6  im/io.     Vide  Trespass,  (C  2.)  t>    ,   *    j   ^^ 

As,  if  he  drives  it  to  another  county,  and  there  sells  it,     K,  1  And.  65. 

If  a  horse  three  times  leaps  over  the  pound,  for  which  he  ties  the  borse 
to  a  stake  in  the  pound,  and  the  horse  chokes  himself  by  the  rope.     1  Rol. 

673.  1.  26. 

If  a  man  works  cattle  distrained.     1  Leo.  220. 

If  a  man  distrains  an  hide,  and  for  preservation  tans  it.     R.  Cro.  El.  783. 

2  Rol.  562.  !.  25.  r.  \m  ^    r^ 

If  he  distrains  a  hogshead  of  beer,   and  tastes  the  liquor.     R.  Mod.  Ca. 

215,  6. 

So,  if  a  man  milks  a  cow  ;  though  it  be  for  the  benefit  of  the  cow.  K. 
[*]1  Rol.  673.  1.  32.     Noy,  119.     1  Leo.  220.     Vide  2  Cro.  148.  Semb. 

cont. 

If  he  corcjs  ^  trunk  forgreater  security,  being  informed  that  there  arc  in 

it  things  of  value.     D.  1  Vent.  37. 

But  using  for  the  benefit  of  the  owner  shall  be  allowed  :  as,  if  he  scoars 
armour  taken  for  a  distress.     Vide  Cro.  El.  783. 

So,  if  cowsy  horses,  &c.  are  taken  in  withernam,  they  may  be  milked  or 
worked  in  a  reasonable  manner  :  for  they  are  delivered  to  the  party  in  lieu 
of  his  own  cattle.     R.  1  Leo.  220. 

And  when   the  cattle  are  restored,  the  labour  shall  be  for  their  diet. 

Ow.  46. 

So,  if  several  barrels  of  beer  are  distrained  for  rent,  and  the  distrainer 
takes  the  liquor  of  one;  he  shall  be  a  trespasser  only  for  that  barrel.  Mod. 
Ca.  226. 

[By  the  11  G.  2.  19.  s.  19,  20.  distresses  for  rent  shall  not  be  deemed  un- 
lawful for  any  irregularity,  or  unlawful  act  afterwards  done  by  the  party  dig- 
framing,  nor  the  party  deemed  a  trespasser  ab  initio :  but  the  parties  griey  - 
ed  thereby,  may  recover  satisfaction  for  the  special  damage  and  no  morei  in 
^n  action  of  trespass,  or  on  the  case,  and  the  plaintiS*  recovering  shall  be 
paid  his  full  costs  of  suit.  3ut  no  tenant  shall  recover  in  such  action,  if 
tender  of  amends  hath  been  made  by  the  party  distraining.] 

(D  7.)  Nor  sold. — ^By  the  commen  law. 

*  ■  ■ 

So,  by  the  common  law,  a  distress  for  rent  cannot  be  sold. 

Yet,  by  the  common  law  the  king  might  sell  it. 

But  not  the  cattle  of  an  under-lessee  of  his  tenant  after  the  rent  incurred  ; 
though  they  might  te  distrained.     2  RolS  \59.  1.  45. 

So,  a  distress  for  a  fine,  or  amerciament,  in  a  le^t  tl>c  lord  may  sell,  or  im- 
pound, at  his  pleasure.     8  Co.  4Kb. 

So,  by  custom,  he  may  siell  upon  a  distringas  pro  certo  klcs,  or  for  an 
amerciament  in  a  court  baron.     R.  I  Sal.  379. 

So,  where  a  statute  gives  an  execution  for  a  penalty  by  distreaa?  without 
more,  the  officer  ;nay  sell.     R.  2  Jon.  25.     R.  1  Sal.  379. 
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(D  8.)  When  by  statute. 

But  now,  by  the  st.  2  W.  &  M.  5.  if  goods  be  distrained  for  rent  due,  on 
demise,  or  contract,  and  the  owner  does  not  replevy  them  in  five  days  next 
after  sucb  distress  taken,  and  notice  thereof  with  the  cause  of  taking,  left  at 
the  chief  mansion,  or  other  most  notorious  place  of  the  premises  charged 
with  the  rent,  then  after  such  distress,  notice,  and  five  days,  the  distrainer, 
with  the  sheriff,  under  sherifT,  or  constable  of  the  hundred  or  place,  may 
cause  the  goods  to  be  appraised  by  two  sworn  appraisers,  (whom  the  sheritT, 
under  sheriff,  &c.  may  swear,)  and  afterwards  may  sell  the  same  for  the  best 
price  that  can  be  gotten,  towards  satisfaction  of  the  rent,  and  chaiges  of 
such  distress,  appraisement,  and  sale,  leaving  the  overplus,  if  any,  in  the 
hands  of  the  sheriff  or  constable  for  the  owner's  use. 

If  a  distress  be  for  rent,  notice  of  it  ought  to  be  given. 

[But  in  the  notice,  it  is  not  necessary  to  mention,  when  the  rent  became 
due  for  which  the  distress  was  made.     Doug.  28 1  •] 

[The  five  days  allowed  by  stat.  2  W.  &  M.  c.  5.  may  be  inclusive  of  tlje 
day  of  sale,  but  must  be  exclusive  of  the  time  of  it.     1  H.  B.  13.] 

[*]And  all  goods  distrained,  except  corn  and  hay,  ought  to  be^removed 
immediately.     R,  Mod.  Ca.  215. 

But  notice  may  be  given  to  the  tenant  in  person,  as  well  as  left  at  his 
house,  &c.     R.  T.  7  W.  3.     B.  R.  1  Sal.  247.     (Vide  1  Ld.  Ray.  54.) 

And  if  they  are  not  the  goods  of  the  tenant  himself,  notice  to  the  owner 
of  the  goods  is  sufficient.  R.  4  Mod.  394,  5.  in  trover,  or  other  action  for 
the  goods,  by  the  owner.     1  Sal.  247. 

But  if  the  tenant  had  brought  a  replevin  for  the  goods,  notice  to  the 
owner  had  not  been  sufficient,  without  notice  also  at  the  mansion  of  the 
tenant,  or  other  notorious  place  upon  the  premises.  1  Sal.  247.  (Vide 
1  Ld.  Ray.  54.) 

So,  if  a  distress  be  upon  land  within  two  hundreds,  the  constable  of  the 
hundred,  where  the  distress  was  impounded,  may  swear  the  appraisers.  R. 
4  Mod.  395.     1  Sal.  247.     (Vide  1  Ld.  Ray.  55.) 

Yet  a  distress  cannot  be  conveyed  to  a  remote  county.     1  Sal.  247. 

A  sale  by  the  distrainer  or  his  servant  is  sufficient,  though  the  sheriff,  &c. 
be  not  present  at  the  sale.     R.  T.  7  W.  3.  B.  R.     Vide  4  Mod.  390. 

And  a  sale  for  a  price  at  which  they  were  appraised,  shall  be  intended 
the  best  price,  if  the  contrary  does  not  appear.  K.  4  Mod.  391.  (Vide  1 
Ld.  Ray.  55.) 

So,  now  by  the  st.  4  G.  2.  28.  remedy  shall  be  by  distress  and  sale,  for 
rents-seek,  of  assise,  and  chief-rents,  paid  three  years  in  twenty  years  before 
that  session  of  parliament,  or  afterwards  created,  as  for  rent  reserved  on 
lease. 

[By  the  st.  11  G.  2.  19.  notice  of  the  place  where  goods  distrained  are 
deposited  shall  within  one  week  be  given  to  the  lessee,  or  left  at  his  last 
place  of  abode  ;  and  if  after  a  distress  for  rent,  taken  of  corn,  &c.  growing, 
&c.  the  rent  and  costs  of  the  distress  be  paid  or  tendered,  the  distress  shall 
cease,  and  the  corn,  &c.  shall  be  delivered  to  the  tenant.] 

[And  by  the  same  stat.  distresses  may  be  impounded,  appraised,  and  sold 
on  the  premises.] 

(A-  distress  cannot  be  supported  on  a  rent-seek,  but  on  the  auihority  of 
this*  statute,  and  therefore  the  avowry  must  state,  that  the  rent  had  been 
duly  answered,  or  paid  for  the  space  of  three  years,  within  the  space  of 
twenty  years  before  the  first  day  of  the  session  of  parliament,  when  tlic 
statute  passed.     Diet,  per  Buller  J.     Doug.  628.] 
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(D  90  When  not. 

Yet  by  st.  S  W.  &  M.  5.  if  distress  and  sale  shall  be  made  for  rent,  when 
no  rent  is  due,  the  owner  of  the  goods  distrained  may  by  trespass,  or  action 
on  the  case  against  the  distrainer,  his  executor  or  adnninistrator,*  recover 
the  double  value  of  the  goods  distrained  and  sold,  with  full  costs.  Vide  4 
Mod.  231. 

And  the  plaintiff  need  not  allege  a  demise  in  form.     R.  4  Mod.  232. 

And  it  it  sufficient  to  say,  that  the  defendant  took  the  goods  nomine  dit* 
irictionis.    R.  4  Mod.  232. 

Replevin.     When  replevin  lies  upon  a  distress,  vide  in   Replevin. — • 

Pleader,  (3  K  1,  &c.) 
Vide  more  of  title  Distress,  in  Bye-Law,  (D  2.")— Pleader,  (2  S  19. — 8 
M  25.)— Rent,  (D  3,  &c.)— Seisin,  (E.)— Sewers,  (E  6.) 

^DISTRIBUTION. 

Distribution  of  a  bankrupt's  estate.    Vide  Bankrupt,  (D  30, 31 .) 

„»..«. AN  intestate's  ESTATE.    Vide  Administration,  (H)^ 

Chancery,  (3  D  1,  &c.) 
Distributive  words.     Vide  Parols,  (A  13.) 

DISTRINGAS. 

Vide  Enquest,  (C  6.) — Process,  (D  7.) 

DISTURBANCE. 

Vide  Action  upon  the  Case  for  a  Disturbance. — Pleader,  (3  I  6.) 

— QuARE  Impedit,  (D.) 

DIVINE  SERVICE. 

Vide  Sacraments,  (B — E.) 

DIVORCE. 

Vide  Abatement,  (H  43.) — Baron  and  Feme,  (C  1,  &c.) — Dower,  (A  1, 

2.) — ^Pleader,  (2  Y  12.) 

DOGS. 

Vide  Chase,  (M.) 

DONATIVE- 

(A)  THE  ORIGINAL  OF  IT,  &c. 

The  king  founds  a  church,  hospital,  or  chapel,  and  exempts  it  from'  the 
jurisdiction  of  the  ordinary  ;  this  shall  be  a  donative.     Co.  L.  344.  a. 

So,  if  he  founds  it,  though  he  does  not  exempt  it  by  express  words.  Cou 
L.  344.a. 
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So,  if  a  subject,  by  the  king's  licence,  founds  a  church,  or  chapel,  to  be 
exempt  from  the  jurisdiction  of  the  ordinary,  it  shall  be  a  donative  :  and 
this  was  the  original  of  all  donatives.     Co*  L,  344*  a< 
Originally  all  abbies  and  priories  were   donative. 

So,  all  the  bishoprics,  in  England  were  donative  by  the  delivery  of  a  cro- 
zierand  ring,  till  by  a  charter  5  June  17  Job.   they  were  made  eligible. 
Co.  L.  344. 
A  prebend,  chantry,  and  chapel  may  be  donative.     Co.  L.  344.  a. 
And,  at  this  day,  a  parochial  church  of  the  king's  foundation  may  be  do- 
native, and  shall  have  the  cure  of  souls.     2  Rol.  341.  1.  20. 

[*] So,  if  it  be  of  the  foundation  of  a  subject.  Semb.  Co.  L.  344.  a.  2 
Rol.  341.  1.  30.  2Cro.  63. 

But  generally,  a  donative  has  not  curam  animarunn^  where  it  has  not  pre- 
sentation and  institution.     Per  Twisd.  and  Keeling,  1  Mod.  11. 

A  donative  is  exempted  from  the  jurisdiction  of  the  ordinary.  Co.  L. 
344.  a. 

And  therefore,  the  incumbent  need  only  have  the  donation  from  the  pa- 
tron, without  admission  or  institution  by  the  ordinary.  Co.  L»  344.  a«  Dav. 
46.  b.     2  Cro.  63. 

And  a  lapse  does  not  incur  for  want  of  a  donation,  if  it  be  not  specially 
provided  in  the  foundation.     Co.  L.  344.  a.     2  Cro.  517. 

[But  by  St.  1  G.  1.  St.  2  c.  10.  s.  6.  such  donatives  as  by  that  statute  re- 
ceive the  benefit  of  queen  Anne's  bounty,  shall  be  subject  to  lapse,  &c.  in 
the  same  manner  as  presentatives,  s.  7.  provided  that  though  the  lapse  be- 
iocurred,  yet  if  the  person  entitled  shall  nominate  before  advantage  taken 
of  the  lapse,  his  nomination  shall  be  good.     Vid.  1  T.  R.  396.] 

The  ordinary  cannot  visit ;  but  the  patron  may.  Co.  L.  344.  a.  Dav. 
46.  b. 

If  the  king  be  patron,  be  visits  by  his  chancellor.  Co.  L.  344.  a.  Vide 
Visitor,  (A  2.) 

If  a  subject,  he  visits  by  commissioners.  Co.  L.  344.  a.  2  Rol.  341.  1. 
30.     Vide  Visitor,  (A  4.) 

So,  the  patron  solely  may  deprive  for  heresy  or  other  ofience.  R.  Yel. 
61,  2. 

The  patron  solely  shall  inquire  of  the  reparation  and  ornaments.  1  Mod.  90. 
if  the  bishop  intermeddles  with  that  which  belongs  to  the  patron,  a  pro- 
hibition shall  go.     1  Mod.  90. 

Yet  the  incumbent  ought  to  be  itifra  sacras  ordines ;  for  his  function 
is  spiritual.  Co.  L.  344.  a.  if  the  donative  has  a  cure.  2  Rol.  341.  1.  35. 
R.  Yel.  61. 

[The  incumbent  of  a  donative  must  be  twenty-three,  in  deacon's  orders, 
subscribe,  read,  &c.  as  for  any  other  benefice  :  but  it  is  not  necessary  for 
him  to  prove  the  performance  of  them.     M.  1 3  G.  3.  3  Wils.  355.] 

And  if  he  be  disturbed,  the  patron  shall  have  a  quare  impedit  prcBtentare 
ad  eccUsiam^  and  shall  count  upon  the  special  matter.  Co.  L.  344.  a. 
Vide  Pleader,  (3  I  6.) 

So,  he  may  be  cited  to  take  a  licence  from  the  bishop  to  preach  ;  and  a 
prohibition  does  not  go.     R.  1  Mod.  90.     2  Keb.  876. 

EHe  need  not  have  a  licence  to  preach.     M.  1 3  G.  3.  3  Wils.  355.] 
In  the  case  of  a  donative,  the  party  is  in  full  possession  immediately  on 
his  nomination,  without  the  bishop's  licence,  and  be  may  maintain  an  action 
Sor  money  had  and  received  against  any  person  who  takes  the  profits.  Diet. 
per  Ashhurst  J.     1  T.  R.  403.] 
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Or,  for  marrjing  there  without  licence.     R.  per  three  J.     1  Sid,  432, 1 
Mod.  22. 

So,  if  he  presents  to  a  donative  by  simony,  it  will  be  within  the  stat.  31 
El.  6.     R.  Cro.  Car.  331. 

But  if  it  be  doubted,  whether  it  be  doQative  or  presentative,  and  any  sues 
for  induction,  a  prohibition  does  not  go  :  for  till  induction  the  incumbent 
has  no  remedy  to  try  the  right  \  and  if  it  be  a  donative,  the  induction  is  null. 
R.  Cro.  El.  653. 

[^]So,  if  a  patron  presents  his  clerk  to  a  donative,  to  the  ordinary,  who 
admits -and  institutes  him  :  it  shall  never  be  donative  afterwards,  but  always 
presentative.     Co.  L.  344.  a.     2  Rol.  342.  i.  45.     2  Cro.  63. 

But  a  presentation  to  a  donative  by  a  stranger,  and  admission  and  institu- 
tion upon  it,  dp  not  make  the  church  presentative.  Co.  L.  344.  a.  3RoI. 
342. 1.  50. 

Or,  to  a  donative  created  by  the  king^s  letters  patent.  Per  two  J.  Sal.  54 1 . 
If  an  incumbent  of  a  donative  resigns  his  church  to  the  patron,  the  pro- 
perty is  divested  out  of  him,  without  other  ceremony.     R.  2  Cro.  63.    YeL 
61.     Mo.  765. 

And  if  there  be  two  patrons,  it  he  resigns  to  one  of  them,  if  the  other  as- 
sents.    R.  2  Cro.  63. 

So,  if  he  resigns  to  one  of  the  patrons  and  a  stranger.     R.  Yel.  61. 
A  resignation  in  the  words  of  the  donation,  as,  of  his  church,  amoaots 
to  a  resignation  of  the  whole.     R.  2  Cro.  63.     Yel.  61. 

But  if  the  patron  refuses  to  make  a  donation  when  the  church  is  pa- 
rochial, the  ordinary  may  compel  him  to  make  it :  for  he  is  not  exempt, 
though  the  church  is.     Per  four  J.  Yel.  61. 

[A.  being  seised  of  advowson  of  donative,  the  church  becomes  void ;  A. 
dies  (the  church  still  void),  having  first  made  his  will  and  B.  executor ;  it 
descends  to  the  heir  at  law :  was  it  presentative,  the  executor  would  hare 
title.     P.  3G.  3.     2  Wils.  150.] 

[Donatives  with  cure  of  souls,  are  within  the  acts  of  uniformity.  2  BIk. 
851.     3  Wils.  355.] 

DOUBLE  DECLARATION. 

Vide  Pleader,  (C  33.) 

DOUBLE  PLEA. 

Vide  Pleader,  (E  2.) 

DOUBLE  REPLICATION. 

Vide  Pleader,  (F  16.) 

[*1  DOWER. 

(A)  DOWER  BY  THE  COMMON  LAW. 

(A  I.)  What  wife  shall  be  endowed,  p.  607. 
(A  2.)  What  not.  p.  508. 
(A  3.)  At  what  age.  p.  508. 

[*506J  .        **      ^ 
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(A  4.)  Of  what  seisin,  p,  509, 

(A  5.)  Of  what  not.  p.  509. 

(A  6.)  Of  what  estate,  p.  510. 

(A  7.)  Of  what  not.  p.  513. 

(A  8.)  Of  what  lands  and  tenements,  p.  612. 

(A  9,)  Of  what  not  p.  513. 

(A  10.)  When  title  to  dower  commences,  p.  513. 

(A  11.)  Assignment  af dower;  quarentine.  p. 514. 

(B)  DOWER  BY  CUSTOM,  jr.  515. 

(C)  DOWER  AD  OSTIUM  ECCLESIAE.  p,  515. 
DOWER  ER  ASSENSU  PATRIS.  p.  515. 

(D)  DOWER  DE  LA  PLUIS  BEALE,  p.  515. 

(E)  JOINTURE  [OR  OTHER  PROVISION]. 

(E  1.)  When  it  shall  be  a  bar  to  dower,  p.  51(5. 
(E  2.)  When  not.  p.  617. 

(E  3.)  When  the  wife  shall  be  put  to  her  election,  p. 
518. 

V 

(F)  HOW  A  WIFE  SHALL  LOSE  HER  DOWER. 

(F  1.)  By  attainder,  p.  518. 
(F  2.)  By  elopement,  p.  518. 

(G)  REMEDY  FOR  DOWER. 

(G  1.)  Right  of  dower,  p.  519. 

(G  2.)  Dower  unde  nihil  habet  p.  520. 

[(H)  RELATIVE  TO  THE  TENANT  IN.]  p.  520. 

r(I)  RELATIVE  TO  CONVEYANCES  OF  LANDS  HELD  IN.]  p. 

520. 

(A)  DOWER  BY  THE  COMMON  LAW. 
(A  1.)  What  wife  shall  be  endowed. 

DDwer  is  by  the  common  \diW,  by  custom,  ad  ostium  ecchsia,  ex  assensu 
patris^  'or  de  la  pluis  beah. 

Dow-er  by  the  coramod  law  is,  when  a  woman  takes  an  husband  seised  in 
fee,  irt  general  tail,  or  as  heir  to  a  «pecial  tail,  after  the  death  of  her  hus- 
band, (if  she  be  then  nine  years  old,)  she  shall  be  endowed  [*]of  a  third  part 
of  all  lands  and  tenements  of  which  her  husband  was  seised  during  the  co- 
verture, to  hold  in  severalty  for  her  life.     Lit.  s.  36. 

Every  wife  regularly  shall  be  endowed. 

Though  she  was  a  nief  before  marriage.     Co.  L.  31.  a. 

VoL^    HI.  62  [•508] 
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Though  she  was  divorced  a  tnensa  et  ihoro.     Co.  L.  33.  b. ;  or  divorcea- 
ble  a  vinculo,  if  the  husband  died  before  the  divorce.     Co.  L.  33.  a. 

{  So  the  wife  shall  be  endowed  where  she  is  divorced  a  vinculo  matrimo- 
nii^ zs  if  the  husband  were  dead.  Smith  v.  Smith,  13  Mass.  Rep.  231. 
Da  vol  v.  Howland,  14  Mass.  Rep.  219.  | 

Though  the  wife  was  attainted  for  felony,  &c.  if  she  was  afterwards  par- 
doned before  the  death  of  her  husband.     Co.  L.  33.- a.     Vide  post,  (F  1.) 

Though  her  husband  was  an  idiot,  or  non  compos^  or  outlawed.  Co.  L. 
31.  a. 

Attainted  for  felony,  trespass,  pramunire^  heresy,  &c.     Co.  L.  31.  a. 

Though  the  husband  was  a  villein  to  a  common  person,  if  the  husband 
died  before  the  entry  of  his  lord.     Co.  L.  ^1 .  a. 

So,  where  the  husband  was  attainted  for  treason,  after  the  attainder  re- 
versed by  error.     Mo.  639. 

[A  woman  married  in  Scotland,  not  in  evasion  of  the  laws  of  England^  is 
dowable  of  lands  in  England.     2  H.  B.  145.] 

(A  2.)  Whatnot. 

But  if  the  wife  of  a  subject  be  an  alien,  she  shall  not  be  endowed.  Co. 
L.31.b.     Vide  Alien,  (C  1.) 

Nor,  the  wife  of  an  alien.  Co.  L.  31.  a.  \  Sewall  r.  Lee,  9  Mass. 
Rep.  363. 

6ut  the  wife  of  an  alien,  who  was  herself  an  alien,  may  be  endowed  of 
lands  of  which  her  husband  was  seised  before  the  declaration  of  indepen- 
dence of  the  United  States.     Kelly  r.  Harrison,  2  Johns.  Cas.  29.  } 

Nor,  the  wife  of  the  king^s  villein.     Co.  L.  31.  a. 

So,  if  an  alien,  after  alienation  by  her  husband,  be  made  a  denizen,  she 
shall  not  be  endowed.     Co.  L.  33.  a. 

So,  if  the  marriage  be  divorced  a  vinculo,  the  woman  shall  not  be  endow- 
ed.    Co.  L.  33.  b.      1  Rol.  681.     R.  47  Ed.  3.  pi.  78. 

Nor,  if  a  wife  elopes  from  her  husband,  and  be  not  reconciled.  Vide 
post,  (F  2.) 

So,  the  w;oman  shall  not  be  endowed,  if  it  be  not  a  lawful  marriage  :  for 
it  shall  be  tried  by  the  bishop.     1  Leo.  53. 

So,  if  the  husband  be  attainted  for  high  treason,  his  wife  Fhali  not  he  en- 
dowed. Co.  L.  31.  a.  ;  for  the  st.  1  Ed.  6.  12.  which  allows  dower  to  the 
wife  of  a  person  attainted  of  treason,  is  repealed  as  to  this  by  the  st.  5  &  6 
Ed.  6.  1 1.     Co.  L.  37.  a.  41.  a.  Vide  post,  (F  1.)  Vide  Forfeiture,  (B  2.) 

Though  the  treason  was  committed  after  the  title  to  dower  commenced. 
Co.  L.  31.  a.     1  Leo.  3. 

So,  a  Jew,  who  is  not  converted  to  Christianity  with  her  husband,  shall 
lose  her  dower.     Co.  L.  32.  a. 

So,  the  wife  shall  not  have  dower,  if  the  husband  be  attainted  for  treason, 
though  afterwards  pardoned.     1  Leo.  3. 

So,  if  a  husband  takes  a  wife,  living  his  former  wife  ;  the  second  mar- 
riage is  null,  and  the  wife  shall  not  be  endowed.     Perk.  s.  304. 

So,  if  a  wife  takes  a  second  husband  in  the  life  of  the  former,  she  shall 
net  be  endowed.     Perk.  s.  30^. 

^    So,  if  a  woman  be  contracted  to  a  husband  who  dies  before  the  marriacc 
IS  completed.     Perk.  «.  306.  ^ 
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(A  3.)  At  what  age. 

A  wifls  shall  be  endowed  if  she  be  of  the  age  of  nine  years  at  the  death  of 
her  husband  ;  though  she  cannot  assent  to  the  marriage  before  the  age  of 
twelve  years.     Co.  L.  33.  a. 

[♦]Though  the  husband  was  under  the  age  of  nine  years.  Co.  L,  33,  a. 
40.  a. 

Though  the  husband  aliens  the  land  before  the  wife  attains  her  age  of  nine 
years.     Co.  L.  33.  a. 

Though  the  wife  was  above  the  age  of  one  hundred  years  ;  so  that  by  pos- 
sibility she  could  not  have  issue.     Co.  L.  40.  a.     1  Rol.  675.  1.  1 1. 

But  a  wife  shall  not  have  dower  by  the  common  law,  if  she  be  under  the 
age  of  nine  years  at  the  death  of  her  husband.  Co.  L.  33.  a.  Vide  1  Rol. 
«75. 1.  15. 

Yet  a  wife  may  have  dower  ex  assensu  patris,  or  ad  ostium  eccUsia,  befoiie 
such  age.     Co.  L.  37.  a. 

(A  4.)  Of  what  seism. 

A  wife  shall  be  endowed  where  the-husband  had  a  seisin  in  law,  as  well 
as  where  he  had  an  actual  seisin.     Co.  L.  31.  a. 

And  therefore,  if  after  a  descent  of  land  the  husband  dies  before  entry, 
bis  wife  shall  be  endowed.     Co.  L.  31.  a. 

So,  a  wife  shall  be  endowed,  though  the  seisin  did  not  continue  till  the 
death  of  the  husband  :  as,  if  a  man  seised  in  fee  takes  a  wife,  and  then  sells^ 
or  aliens  his  lands  to  another  and  his  heirs.     Co.  L.  32.  a. 

So,  a  wife  shall  be  endowed,  though  the  estate  of  her  husband  be  evicted 
by  an  elder  title,  after  cesser  of  the  eviction  :  as,  if  the  grandfather  enfeo0s 
the  father,  and  afterwards  the  wife  of  the  grandfather  recovers  dower  from 
him,  and  dies  ;  the  wife  of  the  father  shall  be  afterwards  ^ndow^d  of  the  samf 
land.     Co.  L.  31.  b. 

So,  if  land  descends  to  the  father,  who  dies,  and  his  wife  ts  endowed  ;  if 
the  wife  of  the  grandfather  recovers  her  dower  against  her,  and  afterwards 
dies,  the  wife  of  the  father  shall  have  the  land  after  her  death.  Co.  L.  31.  b. 

So,  the  wife  shall  be  endowed,  where  the  estate  of  the  husband  is  evicted 
by  covin  :  as,  if  a  man  recovers  against  him  by  his  redditioji,  without  right* 
2  Inst.  349. 

So,  by  the  st.  W.  2.  4.  if  there  be  a  recovery  by  default,  and  he  cannat 
shew  that  the  recoveror  had  a  right.     2  Inst.  349. 

So,  a  wife  shall  be  endowed  where  the  husband  had  the  estate,  though  it 
was  upon  trust  to  give  to  another:  as,  if  a  feoffment  be  to  A.  uponconditioa 
that  he  enfeoff  B. ;  the  wife  of  A.  shall  be  endowed.     1  Rol.  678.  1.  36. 

If  a  bargain  and  sale  be  to  A.  in  fee,  in  consideration  that  he  redemise  to 
the  bargainor,  upon  a  condition  to  be  void;  though  it  be  in  the  nature  of  a 
mortgage,  yet  the  wife  of  A.  shall  be  endowed  :  for  it  ought  to  be  a  bargain 
to  two  if  he  would  avoid  the  dower  of  the  wife ;  and  therefore  equity  will 
not  give  relief.     Certified  to  Chancery,  Cro.  Car.  191. 


ance 
husband. 

S  Johns.  Rep.  119.  i.    i     .      .      u-  i.  • 

In  an  action  of  dower,  the  tenant,  claiming  under  the  husband  or  bis  heirs, 
is  estopped  from  denying  the  seisin  of  the  husband,     Hitchcock  v.  Carpen- 
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ter,  9  Johns.  Rep.  344.      Hitchcock  v.  Harrington,  6  Johns.   Rep.   290. 
Collins  y.  Torry,  7  Johns.  Rep.  278. 

Miscellaneous  cases  relating  to  the  seisin  of  the  husband.  Dolf  r.  Basset, 
15  Johns.  Rep.  21.     Winn  v  Elliot's  widow,  Hardin,  482.  \ 

(A  5.)  Of  what  not. 

But  a  wife  shall  not  be  endowed,  where  her  husband  had  seisin  only  for 
an  instant,  or  as  an  instrument :  as,  if  cestui  que  use,  after  thfe  st.  1  FL  3., 
and  before  the  st.  27  H.  8.  10.,  had  made  a  feotTment,  his  wife  would  not  be 
endowed.  Co.  L.  31.  b.  |  Vide  Holbrook  v,  Finney,  4  Mass.  Rep.  566, 
Clark  V.  Munroe,  14  Mass.  Rep.  351.  Stowr.  TilFt,  15  Johns.  Rep.  458.  \ 

So,  if  a  feoffment  be  now  to  B.  and  his  heirs,  to  the  use  of  C.  and  bis 
heirs :  the  wife  of  the  feoffee  shall  not  be  endowed. 

Nor,  the  wife  of  the  conusee  of  a  fine  who  renders  the  estate  to  the  conu- 
•or.     Co.  L.  31.b.     2  Co.  77.  a. 

[*]lf  a  copyhold  escheats  to  the  lord  of  a  manor,  who  afterwards  grants  it 
by  copy  ;  his  wife  shall  not  be  endowed  of  it.     R.  4  Co.  24.  a. 

If  a  mortgagor  pays  the  money  at  the  day,  the  wife  of  the  mortgagee  shall 
not  be  endowed.     Cro.  Car.  191. 

Or,  if  he  redeems  by  consent  after  the  day.     Q.  1  Rol.  679.  O. 

So,  if  tenant  for  life  makes  a  feoffment ;  though  he  has  a  fee,  who  gives  a 
fee,  bis  wife  shall  not  be  endowed  :  for  the  same  instant  that  he  had  a  fee,  it 
was  out  of  him.     2  Cro.  615.      1  Rol.  676.  1.  45. 

So,  if  a  joint-tenant  makes  a  feoffment;  though  the  estate  was  severed  for 
an  instant.     2  Cro.  615. 

So,  if  tenant  in  special  tail  makes  a  feoffment,  with  a  letter  of  attorney, 
&c.  and  then  takes  a  wife,  and  afterwards  livery  is  made.  R.  2  Cro.  615. 
1  Rol.  676. 1.  50. 

So,  a  wife  shall  not  be  endowed,  where  the  seisin  of  her  husband  is  wholly 
defeated :  as,  if  land  descends  to  A.  who  enters,  and  then  his  mother  re- 
covers dower  from  him,  and  afterwards  dies;  the  wife  of  A.  shall  not  be 
endowed  :  for  the  seisin  of  A.  was  entirely  defeated.     Co.  L.  31.  a. 

If  a  feoffor  enters  upon  a  feoffee  for  a  condition  broken  ;  the  wife  of  the 
feoffee  Shall  not  be  endowed :  for  his  seisin  is  defeated  by  the  re-entry  of  the 
feoffor.     Perk.  s.  311,  312.     1  Rol.  474.  O. 

If  land  taken  in  exchange,  or  allotted  upon  partifion,  be  afterwards  re- 
covered in  value,  upon  eviction  of  the  land  given  in  exchange,  tc.  the  wife 
shall  not  be  endowed  of  the  land  recovered.     Perk.  s.  309,  310. 

So,  if  the  seisin  of  the  husband  be  evicted  by  a  recovery  upon  title,  his 
wife  shall  not  be  endowed.     2  Inst.  349. 

So,  if  tenant  in  special  toil,  makes  a  di5continuanro,  and  takes  back  an 
estate  in  fee,  and  afterwards  takes  another  wife,  and  dies,  and  the  isi^uc  in 
tail  enters  ;  the  second  wife  shall  not  be  endowed  :  for  the  seisin  of  the  fee 
is  defeated  by  the  remitter.     Co.  L.  31.  b.     Dy.  41.  a. 

Nor,  where  the  estate  of  the  husband  is  determined  :  as,  if  a  feoffment,  or 
covenant  to  stand  seised,  kc.  be  to  the  use  of  B.  and  his  heirs  till  C.  mar- 
ries  ;  B.  dies,  his  hpir  takes  a  wife,  and  die  s,  and  then  C.  marries  ;  the  wife 
shall  not  be  endowed.     Dub.  1  Rol.  67G.  F. 

So,  a  wife  shall  not  be  endowed,  where  her  husband  had  not  seii^in  in  fact, 
or  m  law,  during  the  coverture.  Co.  L.  31.  a.  )  Vide  EldridL^e  r.  For- 
restal,  7  Mass.  Rep.  253.  \  <  & 

So,  if  a  bargain  and  sale  be  upon  condition,  and  the  condition  be  broken 

r...^n    '"'^'*'"''''^'^'^^^^'^''^  ^"^''^5  hi§  wife  shall  not  be  endowed:    for 
L  oIOJ 
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though  the  use  revests  without  entry,  yet  by  the  st.  27  H,  8.  the  use  is  in- 
corporated with  the  land,  and  without  entry  he  is  not  seised  of  the  land,  and 
.therefore  his  wife  shall  not  be  endowed.     6  Co.  34.  a. 

So,  a  wife  shall  not  be  endowed  of  land  given  in  exchange,  and  also  of 
land  taken  in  exchange :  but  she  has  her  election  to  have  the  one  or  the 
other.     Co.  L.  31.  b. 

(A  6.)  Of  what  estate. 

A  woman  shall  be  endowed,  where  her  husband  was  seised  in  fee,  in  tail 
general,  or  as  heir  in  special  tail.     Lit.  s.  36. 

And  generally,  in  every  case,  where  the  issue  which  the  husband  may 
have  by  his  wife  by  possibility  may  inherit,  as  heir  to  the  husband  to  such 
estate  in  the  tenements  as  the  husband  has,  his  wife  shall  be  endowed.  Lit. 
s.  d3» 

And  therefore,  where  land  is  given  to  A.  and  the  heirs  of  his  body  [*lupon 
B.  his  wife  begotten ;  though  A.  be  donee  in  special  tail,  B.  shall  be  en- 
dowed :  for  her  issue  may  inherit  the  same  estate  as  heir  to  the  husband. 
Lit.  s.  53. 

So,  if  an  crstate  be  limited  to  A.  for  life,  remainder  immediately  to  him  in 
fee,  or  in  tail,  without  any  mesne  remainder ;  his  wife  shall  be  endowed  ; 
for  he  has  both  estates  in  him.     1  Rol.  677.  I.  10.  25.     Perk.  s.  338. 

fif  A.  senior  et  t/x.,  and  A»  junior  et  mx.,  covenant  to  levy  a  fine  to  the 
use  of  the  conusees,  which  is  done;  and  the  conusees  by  lease  and  release 
convey  to  the  use  of  A.  senior  for  life,  and  to  his  wife  if  she  survive,  then  to 
A.  junior^  (his  son  and  heir-apparent,)  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  his  daughters  in  tail,  remainder  to  A.  senior  in  fee, 
with  a  power  to  A.  junior  to  settle  on  any  other  wife  ;  A.  senior  et  ux.  die 
without  other  issue,  in  the  lifetime  of  A,  junior  j  his  wife  dies;  he  marries 
again,  and  dies  without  issue  ;  his  wife  is  entitled  to  dower  in  these  lands. 
H.  7G.  2.  B.  R.H.  13.] 

So,  if  there  be  a  mesne  remainder  for  years  \  but  cessit  execulio  during  the 
term.     Perk.  s.  336.     R.  1  Sal.  254.     Lut.  729. 

So,  if  there  be  a  mesne  remainder  for  life,  who  surrenders  his  estate  to 
the  tenant  for  life.     1  Rol.  677.  1.  18. 

Though  the  surrender  be  upon  condition  :  for  the  estate  is  gone  till  the 
condition  is  broken.     1  Rol.  677.  1.  20. 

So,  if  an  estate  be  to  A.^  for  life,  remainder  to  B.  for  years,  remainder  to 
A.  in  tail  or  in  fee ;  the  wife  of  A.  shall  be  endowed.  R.  1  Sal.  254. 
Lut.  733. 

So,  if  an  estate  be  limited  to  A.  for  years,  remainder  to  B.  in  tail,  or  in 
fee;  the  wife  of  B.  shall  have  dower  of  the  reversion  or  remainder.  Lut. 
733. 

So,  if  a  man  makes  a  lease  for  years,  rendering  rent  and  takes  a  wife,  she 
shall  be  endowed  of  the  reversion  and  a  third  part  of  the  rent.  Co,  L.  32. 
a.     R.  1  Rol.  678.  1.  15. 

{  And  if  a  wife  join  her  husband  in  a  lease  for  years,  she  shall  be  endow- 
ed of  the  rent.     Herbert  v.  Wren,  7  Cranch,  370.  { 

Yet,  if  no  rent  be  reserved  upon  the  lease  for  years,  execution  shall  slr^y 
during  the  term.     R.  1  Rol.  678.1.  20. 

So,  if  a  term  be  to  A.,  remainder  to  B.  in  tail,  &c. ;  though  the  term  be 
upon  trust  to  attend  the  inheritance,  the  wife  of  B.  shall  not  have  dower 
till  the  expiration  of  the  term.     R.  Ca.  Pari.  7 1 . 

And  if  B.  sells,  and  the  term  is  assigned  to  defciid  the  purchaser  ;  rlian- 
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eery  will  not  decree  the  trust  of  the  term  to  the  wife  for  a  third  part.     R. 
Ca.  Pari.  69. 

But  a  term  upon  trust  to  attend  the  inheritance  shall  he  decreed  in  equi- 
ty to  tenant  in  dower,  against  the  heir  at  law.     R.  Ca.  Pari.  70. 

So,  if  the  husband  has  a  defeasible  estate  in  fee,  tail,  &c.  his  wife  shall 
he  endowed  till  his  estate  be  defeated.  1  Rol.  677.  1.  27.  40.  Vide  ante^ 
(A  5.) 

As,  if  husband  and  wife,  lessees  for  life,  make  a  surrender  to  the  lessor, 
which  is  avoidable  by  the  wife  lessee ;  yet  the  wife  of  the  lessor  shall  b« 
endowed  till  the  surrender  be  defeated.     1  Rol.  667.  1.  30.  45. 
*     So,  the  wife  of  a  disseisor,  till  the  disseisin  be  avoided.     1  Rol.  677. 1.  47. 

So,  if  husband  and  wife,  and  A.,  be  tenants  in  common,  and  the  husband 
dies  before  partition  *,  the  wife  shall  be  endowed  of  his  part  against  his  heir. 
R.  3  Lev.  84. 

[*][A  woman  shall  be  endowed  of  an  estate  of  which  her  husband  was  seis- 
ed for  life,  with  a  remainder  in  fee,  or  in  tail,  notwithstanding  the  interven- 
tion of  a  term  for  years  between  the  estate  for  life  and  the  remainder.  Ld. 
Rd.  326.] 

[Of  a  similar  estate  where  a  freehold  intervenes  between  the  estate  for 
life  and  the  remainder,  not.     Ld.  Rd.  327.] 

[If  an  estate  is  limited  to  A.  to  the  use  of  such  persons  as  B.  shall  by 
deed  or  will  appoint,  and  in  default  of  such  appointment  to  the  use  of  B. 
in  fee,  B.'s  widow  shall  have  dower  thereof:  for  until  B.  appoints,  the  legal 
fee  vests  in  him.     Semb.  4  Taunt.  334.] 

I  It  seems,  that  a  widow  may  be  endowed  of  an  equity  of  redemption. 
Fish r. Fish,  1  Conn.  Rep.  559.  Vide  Birdie.  Gardner,  10  Mass.  Rep.  364. 
Bolton  V.  Ballard,  13  Mass.  Rep.  227.  Snow  v.  Stevens,  15  Mass.  Rep. 
278.  Hitchcock  r,  Harrington,  6  Johns.  Rep.  290.  Collins  r.  Torry, 
7  Johns.  Rep.  278.     Coles  v.  Coles,  15  Johns.  Rep.  319.  | 

(A  7.)  Of  what  not. 

But  if  there  are  join-tenants  in  fee,  and  one  dies ;  his  wife  shall  not  be 
endowed:  for  the  estate  survives.  Co.  L.  31.  b.  \  Vide  Holbrook  r. 
Finney,  4  Mass.  Rep.  566.  \ 

So,  if  the  husband  be  seised  in  special  tail,  the  second  wife  shall  not  be 
endowed  :  for  the  issue  of  the  second  wife  cannot  by  possibility  inherit  th^ 
same  estate  as  heir  to  the  husband.     Lit.  s.  53. 

Though  the  issue  of  the  wife  by  possibility  may  inherit  to  him :  as,  if 
tenant  in  tail  general  makes  a  feoffment,  and  takes  back  an  estate  to  him  and 
his  wife,  and  the  heirs  of  their  bodies  ;  the  wife  dies  ;  and  the  husband  takes 
another  wife,  and  dies  ;  the  second  wife  shall  not  be  endowed  :  for  during 
his  life  he  was  seised  in  special  tail,  though  the  issue  by  the  second  wife  by 
possibility  might  inherit.     Co.  L.  31.  b. 

So,  if  the  husband  has  only  an  estate  for  life,  his  wife  shall  not  be  endowed* 

Though  the  estate  be  to  him  and  his  heirs  for  the  life  of  B.  1  Rol.  676. 
1.  43.     D.  cont.  1  Sand.  261.     Vide  Estates. 

Though  the  inheritance  be  also  to  the  tenant  for  life,  if  it  be  not  executed 
in  him  :  as,  if  it  be  to  A.  for  life,  remainder  to  B.  for  life,  or  in  tail,  rennain« 
der  in  fee,  or  in  tail,  to  A. :  the  wife  of  A.  shall  not  be  endowed.  R.  1 
Rol.  677. 1.  15;     Perk.  s.  333.  335.     1  Sal.  254. 

So,  if  an  estate  be  granted  to  A.  and  B.,  and  to  the  heirs  of  B.,  who  dies, 
his  wife  shall  not  be  endowed  ;  for  the  fee  was  not  entirely  executed  during 
the  life  of  A.     Perk.  s.  334. 
£513] 


By  the  eammdn  law,  495 

So,  if  the  remaioder-man  for  life,  or  in  tail,  grants  bis  estate  to  tenant  for 
life:  for  it  was  quasi  a  reversion. iq  him  in  remainder.     1  Rol«  677.  1.  5. 

So,  if  there  be  a  remainder  for  the  life  of  tenant  for  life  upon  trust  to 
preserve  contingent  uses.     R.  3  Liev.  437. 

\  So,  if  a  remainder  in  fee  is  dependent  on  the  life  estate  of  another,  and 
the  husband  alienates  (he  remainder  during  coverture,  the  wife  shall  not  be' 
endowed.     Shoemaker  v.  Walker,  2  Sei^.  &  Rawle,  554.  \ 

So,  if  the  husband  has  only  a  term  for  years,  his  wife  shall  not  be  en- 
dowed by  law  or  equity.     Ca.  Pari.  72. 

So,  if  A.  be  seised  in  trust  for  B.  in  fee,  &c.  the  .wife  of  6.  shall  not  be 
endowed  in  law  or  equity.     Ca.   Pari.  71. 

[If  land  is  conveyed  to  trustee  and  his  heirs,  to  the  use  of  him  and  his 
heirs,  to  stand  seised  to  the  use  of  the  heirs  of  A.,  and  A.  devises  this  trust- 
estate  to  B.  who  dies,  B.^s  wife  is  not  dowable  of  it.  M.  9  G.  2.  C.  T.  T. 
138.] 

}  But  it  has  been  held  in  Pennsylvania,  that  a  widow  may  be  endowed  of 
9  trust  estate.  Shoemaker  v.  Walker,  2  Serg.  &  Rawle^  554.  } 

(A  8.)  Of  what  lauds  and  tenements. 

A  wife  shall  be  endowed  of  the  third  part  of  such  lands  and  tenements  of 
which  her  husband  was  seised  during  the  coverture. 

And  therefore,  a  wife  shall  be  endowed  of  a  rent-service,  charge,  or  8eck4 
Co.  L.  32.  a. 

[*]0f  common  certain,  appendant,  or  appurtenant.     Co.  L.  32.  a. 

And  it  shall  be  intended  common  appendant,  if  it  does  not  appear  to  the 
contrary.     R.  Jon.  315. 

Of  tithes,  vide  Co.  L.  32.  a. 

}  Where  land  of  the  husband  is  taken  by  execution,  the  widow  is  dowa- 
ble of  the  land,  as  it  existed  at  the  time  of  the  extent ;  but  she  cannot  claim 
the  benefit  of  erections  and  improvements  made  afterwards.  Ayer  r. 
Spring,  9  Mass.  Rep.  8. 

The  widow  is  also  dowable  of  lands  alienated  by  her  husband,  where  she 
only  affixes  her  signature  aiid  seal  to  the  deed,  her  name  not  otherwise  ap- 
pearing in  the  deed  ;  and  as  against  the  alienee  of  the  husband  she  will  be 
entitled  to  dower  in  the  land,  as  it  was  at  the  time  of  alienation ;  but  as 
against  the  heir,  she  will  be  entitled  to  the  benefit  of  improven»ents 
made  after  the  descent.  Catlin  v.  Ware,  9  Mass.  Rep.  218.  Vide  Ayer 
V.  Spring,  10  Mass.  Rep.  80.     Lufkin  v.  Curtis,  13  Mass.  Rep.  223. 

Dower  is  not  barred  by  a  conveyance  of  the  husband's  land,  executed 
by  husband  and  wife,  if  any  legal  formality  be  omitted.  Kirk  v«  Dean,  2. 
Binn.  341. 

So  where  the  husband  mortgages  land,  and  the  wife  releases  her  right  o£ 
dower  to  the  mortgagee,  and  aAer  the  husband's  death,  his  administrator 
dischai^es  the  mortgage,  the  wife  is  dowable.  Mildreth  v.  Jones,  13  Mass. 
Rep.  525. 

Tenant  in  fee  conveys  an  undivided  moiety  of  land;  and  the  wife  re- 
leases her  right  to  dower,  partition  is  made ;  it  was  held,  that  the  wife 
was  dowable  only  of  the  part  assigned  to  the  husband.  Potter  i?.  Wheel- 
er, T3  Mass.  Rep.  504.  ( 

So,  a  wife  shall  be  endowed  of  the  chief  mansion  or  messuage  of  her 
husband.     Co.  L.  31.  b. 

Though  it  be  a  castle  :  for  Mag.  Charta,  7.  shall  be  understood  only  of 
a  castle  for  defence  of  the  realm.     Co.  L.  31  •  b. 


496  DOWER. 

Though  it  be  the  capital  seat,  where  her  husband  was  a  baron  of  the 
realm :  for  caput  baronice  is  understood  of  the  principal  scat  of  feudal  bar- 
onies given  by  the  king  to  be  held  for  the  defence  of  the  realm.  R,  ]  Sal. 
253.     3  Lev.  401.     5  Mod.  65.     Skin.  592. 

'Dower  does  not  lie  of  a  tenement.     P.  11  G.     Str.  625.]| 

It  lies  of  a  messuage  or  workshop.     M.  8  G.  2.     B.  R.  H.  72«} 

'»o,  she  shall  be  endowed  of  entire  tenements,  though  it  cannot  be  bj 
metes  and  bounds :  as,  of  a  mill ;  and  she  shall  have  the  third  toli-disb,  or 
the  whole  mill  every  third  month.     Co.  L.  32.  a. 

So,  of  a  villein ;  and  shall  have  his  labour  every  third  day,  week,  or 
month.     Co.  L.  32.  a. 

Of  the  profits  of  a  fair  or  office.     Co.  L.  32.  a. 

Of  stallage,  a  dovecote,  a  piscary  ;  and  shall  have  the  third  fish,  or  Ier4t- 
umjacium  rctis^     Co.  L.  32.  a. 

Of  aji  advowson;  and  shall  have  the  third  turn.     Co«  L.  32.  a. 

[The  shares  in  the  navigation  of  the  river  Avon,  under  the  slat.  10  ^nne, 
held  by  M.  R.  to  be  real  estate,  and  subject  to  dower.     2  Ves.  jun.  652.] 

[A  feme  is  dowable  of  mines  wrought  at  any  time   during  the  coverture, 
whether  or  not  the  heir,  or  other  succeeding  owner,  continues  to  work  theiii, 
and  whether  or  not  the  surrounding  soil   belongs  to  the  husband.  Secus,  of 
mines  not  opened,  whether  leased  or  not.     1  Taunt.  402.] 

[Where  mines  are  in  lease,  dower  is  assignable,  if  the  lease  was  before 
coverture,  in  the  rents  reserved  ;  if  during  coverture,  in  the  mines  them- 
selves.    1  Taunt.  402.] 

[A  woman  shall  be  endowed  of  the  capital  messuage  of  any  barooy, 
which  is  not  a  barony  by  tenure.     Ld.  R.  72.] 

[Thus,   where  a  man  was  seised  of  a  capital  messuage  called  Bromley, 
was  made  baron  of  Bromley,  the  court  held  his  widow  entitled  to  dower  of 
that  house  because  as  he  had  the  house  before  he  was  made  baroo,  and  it 
was  not  given  to  him  at  the  creation  of  the  barony  he  was  not  a  baron  by 
tenure.     Ibid.] 

(A  9.)  Of  what  not. 

But  tlie  queen  shall  not  be  endowed  of  the  crown  of  England.  1  Rol. 
676.  1.  3. 

So,  a  wife  shall  not  be  endowed  of  common  in  gross  unceHain.  Jon. 
315. 

So,  by  the  common  law,  a  wife  shall  not  be  endowed  of  chattels,  though 
by  the  civil  law  she  may.     1  Rol.  675.  I.  40. 

(A  10.)  When  title  to  dower  commences. 

To  a  title  to  have  dower  three  things  are  necessary  :  marriage,  seisin, 
and  the  death  of  the  husband.     Co.  L.  31.  a.  32.  a. 

[♦] (A  11.)  Assignment  of  dower ;  quarentine. 

[Assignment  of  dower  may,  with  consent,  be  of  an  undivided  third  part, 
instead  of  by  metes  and  bounds.     2  N.  R.  1.] 

[Neither  livery  of  seisin  nor  writing  is  necessary  to  an  assignment  of  dow- 
er.    2N.  R.  1.] 

[Where  dbvver  is  due  of  mines,  and  the  whole  are  not  assigned,  the  asr 
signment  may  be  either  of  a  proportion  of  the  profits,  or  by  direct  and  sep- 
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arate  alternate  enjoyment  of  the  whole  by  the  dowress  and  the  heir,  for 
short  periods,  proportioned  to  their  shares.     1  Taunt.  402.] 

[Where  dower  is  due  of  land  and  mines  therein,  it  may  be  assigned  whol-^ 
ly  in  one,  in  exclusion  of  the  other ;  but  where  the  mines  are  in  another'^ 
land,  the  assignment  must  be  of  a  proportionable  part.     1  Taunt.  402.] 

[If  the  heir  at  full  age  assign  excessive  dower,  he  has  no  remedy  at  law. 
Secus,  where  the  assignment  is  by  the  sheriff  in  execution  of  a  judgment  in 
dower,  when  a  scire  facias  for  an  assignment  de  novo  lies.     I  Taunt.  402.] 

[If  excessive  dower  is  assigned  by  the  heir  when  an  infant,  or  by  his 
guardian,  a  writ  of  admeasurement  of  dower  lies.     1  Taunt.  402.] 

j  It  seems,  that  the  widow  cannot  enter  for  dower  until  after  assignment 
of  dower.     Jackson  v.  O'Donaghy,  7  Johns.  Rep.  247. 

The  assignment  of  dower,  where  land  is  alienated  by  the  husband,  shall  be 
according  to  the  value  at  the  time  of  alienation.  Humphreys.  Phinney,  2 
Johns.  Rep.  484.  Dorchester  v.  Coventry,  1 1  Johns.  Kep.  510.  Shaw  v. 
White,  13  Johns.  Rep.  179.     Dolf  r.  Basset,  15  Johns.  Rep.  21. 

It  seems,  that  a  widow  is  not  dowable  of  wild  and  uncultivated  lands. 
Conner  v.  Shepherd,  15  Mass.  Rep.  164.  | 

By  the  st.  Mag.  Chart.  9  H.  3.  7.  Vidua  maneat  in  capitati  messuagio 
fnariii  sui  per  40  dies^  infra  quos  dos  ei  assignetur :  and  this  term  of  40  days 
is  called  her  quarentine.     Co.  L.  32.  b.  34.  b.     2  Inst.  16. 

But  by  the  same  statute,  sidomus  ilia  sit  castrum^  domus  competens  provi" 
deatur  in  qua  potest  morari  donee  dos  ei  assignetur  et  habeat  rationabili  estO' 
verium  suum  in  tenm. 

And  therefore,  the  wife  shall  have  quarentine  only  for  40  days.  Co.  L. 
32.  b. 

Though  before  the  Conquest  she  would  have  bad  it  for  a  year.  Co.  L. 
32.  b. 

The  quarentine  shall  be  allowed  in  the  principal  messuage  of  the  hus- 
band, of  which  she  is  dowable.  2  Inst.  1 7.  {  Vide  Jackson  v.  O'Donaghy^ 
7  Johns.  Rep.  247.  \ 

Though  it  be  called  a  castle ;  if  it  be  not  maintained  for  war,  but  for  hab- 
itation.    Co.  L.  32.  b.  34.  b.     2  Inst.  17. 

Though  it  be  the  principal  mansion  of  a  baron,  or  peer  of  the  realm.  R. 
3  Lev.  401.     5  Mod.  65.     1  Sal.  253. 

And  the  wife  during  her  quarentine  shall  have  sustenance  de  bonis  viri* 
2  Inst.  1 7. 

And  if  she  be  ousted  of  her  quarentine,  the  wife  shall  have  a  writ  to  the 
sheriff,  which  gives  a  commission  to  him  to  make  process  against  the  defend- 
ant returnable  in  two  or  three  days,  and  put  her  into  possession.  Co.  L. 
34.  b.     2  Inst.  17. 

But  the  forty  days  after  the  death  of  the  husband,  allowed  for  quarentine, 
are  inclusive  of  the  day  of  his  death,  and  there  are  but  thirtynine  days  after. 
2  Inst.  17. 

So,  the  wife  shall  lose  her  quarentine,  if  she  marries  another.  2  Inst.  17# 
Co.  L.  32.  b.  34.  b. 

So,  a  wife  cannot  kill  the  oxen  of  the  husband  for  her  sustenance.  Vide 
2  Inst.  17. 

So,  the  wife  shall  not  have  her  quarentine  in  a  house  which  is  a  castle 
maintained  for  defence  of  the  realm.     Co.  L.  32.  b.  34.  b.   2  Inst.  17. 

Nor  in  that  which  is  caput  baronicB,  which  usually  was  a  castle.  2  Inst.  17. 
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(B)[*]DOWER  BY  CUSTOM- 

By  custom,  a  woman  may  be  endowed  of  a  moiet)^,  the  whole,  or  but  a 
fourth  part  of  the  lands,  of  which  herhusband  was  seised.  Lit.  s.  37.  Co. 
L.  33.  b.     21  Ed.  4.  53,  4.     Vide  Copyhold,  (K  2.) 

So,  by  custom,  a  woman  may  be  endowed  of  the  profits  of  mines  of  tin, 
&c.    DaL  2. 

(C)  DOWER  AD  OSTIUM  ECCLESIAE. 

So,  a  man  of  full  age  might  endow  his  wife  ad  ostium  ecclesuB^  vel  monas' 
Uriif  after  affiance  of  th^  whole  or  part  of  his  land  ;  and  there  openly  de- 
clare the  quantity   and  certainty  of  the  land  which  she  shall  have.     Lit. 

••  39. 

And  in  such  case  the  wife  shall  enter  after  the  death  of  her  husband^ 
without  the  assignment  of  any  one.     Lit.  s.  39. 

And  such  endowment  shall  be  good  without  deed ;  for  he  cannot  make  a 
deed  to  his  wife.     Co.  L.  34.  a. 

Vide  Co.  L.  34.  b.  35.  a.  36  a.,  &c.     Lit.  s.  41,  42,  &c. 

DOWER  EX  ASSENSU  PATRIS. 

For  dower  ix  assensu  pairis^  vide  Lit.  s.  40,  41,  42,  &c.  Co.  L.  35.  a. 
35.  b.  36.  a.  36.  b.  37.  a.  &c. 

(D)  DOWER  DE  LA  PLUIS  BEALE. 

Dower  de  lapluis  healt  is,  when  the  husband  dies  having  lands,  part  in 
chivalry  and  part  in  socage,  his  heir  within  the  age  of  fourteen  years,  by 
which  the  lord  enters  as  guardian  in  chivalry  into  the  lauds  held  of  him, 
and  the  wife  into  the  other  land  as  guardian  in  socage,  and  afterwards  she 
bring  dower  against  the  guardian  in  chivalry  ;  he  may  plead  this  matter,  and 
pray,  that  she  may  be  endowed  of  the  most  fair  of  the  lands  in  socage  \  and 
Judgment  shall  be  accordingly.     Lit.  s.  48,  49. 

So,  though  the  lands  in  socage  be  not  sufficient  for  her  whole  dower,  she 
shall  have  it  in  them  ibr  so  much,  and  the  residue  only  out  of  the  land 
held  in  chivalry.     Semb.  Co.  L.  39.  a. 

After  such  iudgment  to  recover  de  lapluis  health  &c.  the  wife  may,  in  the 

i>re8ence  of  her  neighbours,  endow  herself  by  metes  and  bounds  of  the 
airest  of  the  lands  in  socage.     Lit.  s.  49. 
Ai)d  she  shall  hold  for  her  life.     Co.  L.  39.  b. 

But  the  heir,  before  entry  of  the  guardian  in  chivalry,  cannot  pray  that 
the  wife  shall  be  endowed  de  lapluis  beale  :  for  it  is  a  privilege  allowed 
only  for  saving  the  estate  of  the  guardian  in  chivalry.  Lit.  s.  50.  Vide 
Co.  L.  39.  b. 

So,  such  endowment  cannot  be  without  the  judgment  of  a  court*  LiU 
s.  50. 

[*](E)  JOINTURE  [OR  OTHER  PROVISION.] 

(E  L)  When  it  shall  be  a  bar  to  dower. 

By  common  law,  a  jointure  made  to  a  wife  after  or  before  marriage, 
[*516j  [*516]  ^  ' 
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Xkot  a  bar  to  her  dower ;  for  a  title  to  a  freehold  shall  not  be  barred  by  a 
collateral  satisfaction,     Co.  L.  36.  b.     R.  4  Co.  1.     - 

But  now,  bj  the  st.  27  H.  8.  10.  where  an  estate  hath  been  or  shall  be 
made  in  lands,  tenements,  or  hereditaments,  to  a  man  and  his  wife,  and  the 
heirs  of  the  husband,  or  to  them  and  the  heirs  of  their  two  bodies,  or  of  one 
of  them,  or  to  them  for  their  lives,  or  for  the  life  of  the  wife,  or  to  others  to 
like  uses,  for  the  jointure  of  the  wife ;  such  jointress  shall  not  have  dower  in 
any  other  lands  which  were  her  husband's. 

So,  in  every  case,  where  an  estate  is  limited  to  the  wife  for  her  life,  or  tot 
a  greater  estate,  solely  or  jointly  with  her  husband,  which  shall  take  effect 
in  possession  or  profit  immediately  upon  the  death  of  the  husband,  it  shall 
be  a  good  jointure.     Co.  L.  36.  b. 

Though  it  be  limited  to  the  wife  solely  for  her  life,  or  to  the  husband  for 
life,  and  afterwards  to  the  wife  in  remainder  (after  the  death  of  her  husband) 
for  life :  for  the  cases  mentioned  in  the  statute  are  only  for  example^  R* 
4  Co.  2.  a.     Dy.  228. 

Or,  to  husband  and  wife,  and  the  heirs  male  of  their  bodies.  4  Co.  2.  b. 
R.  Dy.  96. 

Or,  to  the  wife  and  her  heirs  in  fee-simple.  R.  4  Co.  3.  b.  R.  per 
three  J.  two  cont.     Dy.  248.  a. 

So,  though  it  be  limited  to  the  wife  with  a  condition  annexed:  for  if  the 
condition  was  unreasonable,  it  need  not  be  accepted ;  and  if  it  be  accepted, 
it  is  the  wife's  fault  if  she  breaks  it.     R.  4  Co.  2.  b.     Semb.  1  Leo.  311. 

Though  it  be  a  condition  in  law ;  as,  if  the  limitation  be  durante  viduitate  i 
for  this  is  an  estate  for  her  life,  if  she  pleases.     4  Co.  2.  b. 

[A  conveyance  must  be  to  the  wife  herself,  and  not  to  trustees,  in  order 
to  make  the  provision  a  jointure  in  point  of  law.  M.  1739,  1  At* 
kyns,  561. 

So,  though  the  estate  be  limited  to  the  use  of  the  wife :  which  is  executed 
by  the  statute.     Mo.  28. 

Or,  the  husband,  or  his  father,  makes  a  feoffment  upon  condition  to  en* 
feoff  the  wife.     Mo.  28. 

So,  a  devise  to  a  wife  for  life,  in  tail,  &c.  if  it  be  expressed  for  her  join* 
ture,  or  in  satisfaction  of  her  dower,  shall  be  a  bar  of  dower.  R.  4  Co.  4.  a# 
Co.  L.  36.  b. 

So,  an  estate  limited  to  a  wife  (otherwise  than  by  will)  maybe  averred  to 
be  for  her  Jointure,  if  it  has  the  requisites  of  a  jointure  ;  though  it  be  not  so 
expressed.     R.  4  Co.  3.     Vide  Ow.  33. 

So,  a  devise,  which  has  words  tantamount,  though  it  is  not  espressed  for 
a  jointure,  shall  be  a  bar.     Lut.  737. 

{  A  devise  will  bar  the  right  of  dower,  where  the  implication  that  the 
wife  shall  not  have  both  the  devise  and  dower,  is  strong  and  necessary  ;  or 
where  the  devise  is  entirely  inconsistent  with  the  claim  of  dower;  or  where 
it  would  prevent  the  whole  will  from  taking  effect.  Kennedy  v.  Nedvow, 
1  Dall.  418.  Vide  Duncan  t?.  Duncan,  2  Yeates,  302.  Creacraft  i?.  Dille^ 
3  Yeates,  79.  S.  C.  Addis.  350.  Hamilton  «.  Buckwalt^r,  2  Yeates,  289.  f 

So,  if  a  jointure  be  before  marriage,  she  cannot  waive  it,  and  claim  dower, 
R.  4  Co.  3.  a. 

[The  devise  of  an  estate  to  a  wife,  which  is  larger  than  her  dower,  is  not 
of  course  in  satisfaction  of  her  dower.     2  Atk.  427.] 

[And  it  is  not  a  sufficient  reason  to  make  it  a  satisfaction  that  the  husband 
has  ma^e  a  residuary  devise  in  favour  of  another,     3  Atk,  437»  n.Jj 
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[*]rBut  under  particular  circumstances,  such  a  devise  shall.te  taken  to 
have  been  intended  as  a  satisfaction.     2  Atk.  427.  a.] 

rit  shall  be  taken  to  have  been  intended  as  a  satisfaction  where  it  would 
be  inconsistent  with  4he  disposition  of  the  will  that  the  widow  should  take 
both  the  estate  devised  and  her  dower.     Ibid.] 

S Where  any  thirty  ffyen  by  a  will  is  intended  to  be  m  lieu  of  dower,  the 
ow  must  give  up  every  thing  she  is  entitled  to  under  the  will,  if  the  in- 
Bists  upon  her  dower.     3  Atk.  436.     Semb.  Ambl.  466.] 

fBy  disposing  of  all  his  estates,  subject  to  an  annuity  to  his  wife,  the  tmu 
must  be  intended  to  have  meant  that  the  annuity  should  be  in  satisfacUon  of 
dower.     Ambl.  406.     Ibid.  730.] 

r^o,  where  a  man  gives  all  his  estates  to  trustees  on  particular  trusts,  he 
must  be  supposed  to  have  intended  that  what  he  gave  his  wife  by  the  will 
should  be  in  lieu  of  dower,  because  dower  would  put  her  in  possession  of 
some  of  the  estates.     Ambl.  682.] 

[Wherever  there  is  no  fund  for  both,  a  particular  gift  to  a  wife  by  will  and 
ber  dow^r,  the  gift  shall  be  intended  to  be  in  lieu  of  dower.     D.  Ambl.  683.  J 

(E2.)  When  not. 

But  by  the  st.  27  H.  8.  10.  if  a  woman  shall  have  a  jointure  made  her 
after  marriage,  unless  by  act  of  parliament,  she  may  refuse  her  jomture,  and 
demand  her  dower  at  common  law.  r  u     •  • 

Though  before  marriage  an  estate  was  limited  to  her  in  part  of  her  join- 
ture, and  after  marriage  another  for  her  whole  jointure.     R.  4  Co.  3.  a. 

What  shall  be  a  waiver,  vide  in  Baron  and  Feme,  (S  4,  &c.) 

[jointure  is  not  a  bar  to  dower,  when  the  original  agreement  is  not  in 
writing,  or  if  the  husband  is  an  infant.     M.  8  G.  2.     B.  R.  H.  72.] 

J  It  seems,  that  a  jointure  is  not  a  bar  to  a  claim  for  dower,  unless  it  se- 
cure to  the  wife  a  freehold  estate  in  lands,  for  her  life,  at  least;  and  which 
shall  take  effect  in  possession  and  profit,  immediately  on  the  death  pf  the 
husband  :  Thus,  where  a  man  covenanted  with  his  wife  that  she  should  have 
an  annuity  out  of  his  estate,  in  consideration  whereof,  she  covenanted  not  to 
demand  her  dower,  it  was  resolved,  that  she  was  still  entitled  to  dower. 
Hastings  r.  Dickinson,  7  Mass.  Rep.  153. 

So,  it  seems,  that  a  release  of  dower,  by  an  infant  female,  will  not  bar 
her  right  of  dower,  although  a  sum  of  money,  the  consideration  of  the  release, 
was  paid  to  her  after  the  death  of  her  husband.     Shaw  u.  Boyd,  5  Serg.  ^ 
Rawle,  309.  \ 

By  the  st.  27  II.  8.  10.  if  any  woman  be  lawfully  evicted  of  her  jointure, 
or  any  part  of  it  by  entry,  action,  or  by  discontinuance  of  her  husband  with- 
out fraud,  she  shall  be  endowed  of  as  much  of  her  husband's  lands  of  which 
she  was  dowable,  as  she  was  evicted  of. 

So,  if  evicted  for  part  in  the  life  of  the  husband,  she  shall  be  endowed  for 
10  much,  though  she  accepts  the  residue  of  the  jointure.     R.  Mo.  717. 

So,  if  part  was  entailed,  and  the  issue  entered,  and  was  in  ward  to  Ibe 
king.     R,  Mo.  721,  2.  " 

But  she  shall  be  endowed  only  for  life,  tliough  she  be  evicted  of  an  estate- 
tail,  or  in  fee.     4  Co.  3.  b. 

Nor,  shall  she  be  endowed,  if  she  joins  with  her  husband  in  a  fine  of  ber 
jointure.     Co.  L.  36.  b. 

So,  it  shall  not  be  a  jointure  to  bar  dower,  if  the  estate  limited  to  the  wife 
does  not  take  eilect  to  her  in  possession  or  profit,  immediately  upon  the 
death  of  the  hubband :  as.  if  it  be  limited  to  the  husband  for  life,  aftermrards 
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U>  B*  for  life,  afterwards  to  the  wife  foi"  life ;  though  B.  dies  ia  the  life  of  the 
husband.     Co.  L.  36.  b.R.  4  Co*  2.  b.  . 

Or,  to  B.  for  life  in  possession,  and  afterwards  to  wife  for  life*    4  Co.  2  B. 

So,  if  it  be  to  the  wife  for  the  life  of  another,  or  for  two  or  three  lives,  it 
is  not  a  jointure*     Co.  L.  36.  b»     4  Co.  3*  a. 

Or,  for  a  hundred,  or  a  thousand  jears.     Co.  L.  36.  b. 

So,  if  it  be  limited  to  A*  and  his  heirs,  in  trust  for  the  wife  for  her  life,  it 
is  not  a  jointure*     Co*  L.  36.  b* 

PjOr,  by  bargain  and  sale  upon  trust  to  make  a  jointure.     Mo.  28,  9. 

So,  if  it  be  limited  in  satisfaction  of  part  of  her  dower,  it  shall  not  be  a 
jointure.     Co.  L.  36.  b.    ^4  Co.  3.  a. 

So,  if  an  estate  to  husband  and  wife  and  their  heirs,  upon  condition,  be 
averred  for  a  jointure  ;  the  settlement,  without  other  circumstances,  is  not 
a  proof  of  it.     R.J  Leo.  311. 

So,  a  devise  cannot  be  averred  for  a  jointulre,  if  the  words  of  the  will  do 
not  import  it.     R.  4  Co.  4.  a*     R.  Lut.  737. 

J  Vide  Kennedy  v.  Nedrow,  1  Dall.  418. 

Dower  cannot  be  barred  by  a  collateral  recompence ;  and  a  devise  sim- 
ply, is  to  be  taken  as  a  benevolence,  and  the  devisee  deemed  a  purchaser* 
blackford  v.  Kennedy,  and  Kennedy  v.  Wister,  cited  in  1  Dall.  418. 

Where  a  devise  by  the  husband  is  not  expressed  to  be  in  lieu  of  dower, 
and  no  intention  to  bar  the  wife,  can  be  collected  from  the  whole  will,  she 
w^ill  be  entitled  to  dower.  Evan's  Les.  v.  Webb,  1  Yeates,  424.  Webb  r. 
Evans,  1  Binn.  565. 

And  it  seems,  that  if  the  wife  takes  a  much  larger  estate  under  the  will, 
than  her  dower,  yet  if  it  be  not  expressed  to  be  in  lieu  of  dower,  it  shall  be  no 
bar.     Evan's  Les.  v.  Webb,  1  Yeates,  425.  \ 

When  an  alienation  of  a  jointure  shall  be  a  forfeiture,  or  not,  vide  in  For- 
feiture*    Vide  Discontinuance,  (A  5,  6.) 

[(E  3.)  When  the  wife  shall  be  put  to  her  election.] 

[When  a  jointure  is  made  after  marriage,  the  wife  shall  be  put  to  her  elec- 
tion, whether  to  take  the  jointure  or  her  dower,  for  she  cannot  have  both. 
Vide  supra,  (E  2.)] 

'  [So,  if  the  husband  make  a  devise  in  favour  of  the  wife,  and  express  it  to 
be  m  satisfaction  of  her  dower.  Vid.  Ambler,  468.  682.  730.]  |  Vide 
Van  Orden  v»  Van  Orden,  10  Johns.  Rep.  30.  Larrabee  r.  Van  Alstyne, 
1  Johns.  Rep.  307.  } 

So,  if  he  has  disposed  of  his  property  in  such  a  manner,  that  the  devise 
is  inconsistent  with  the  dower :  as,  where  he  gave  her  an  annuity  out  of  his 
freehold  estates,and8ubjectto  that  annuity  devised  all  hisfreehold  estates  to 
other  persons.  Ambler,  468.]       \  Vide  Herbert  v.  Wren,  7  Cranch,370.  \ 

[So,  where  he  gave  an  annuity  to  his  wife,  and  subject  to  that  annuity  gave 
his  lands  to  trustees  upon  other  trust.     Id.  682.] 

[So,  though  it  appear  that  the  dower  is  of  more  value  than  the  annuity. 
Id.  730.] 

(F)  HOW  A  WIFE  SHALL  LOSE  HER  DOWER. 

(F  1.)  By  attainder. 

By  common  law,  the  wife  shall  lose  her  dower,  if  her  husband  was  at- 
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[An  erroneous  judgment  against  the  husband  for  treason,  until  regularly 
I'eversed,  deprived  the  wife  of  dower-     7  T-  R.  465.] 

So,  if  he  was  attainted  of  a  felony,  above  petit  larceny.  Co.  L.  37.  a. 
41.  a. 

And  that,  as  well  dower  ad  ostium  ecclesia^  tx  assensu  patrisj  or  by  cos* 
torn,  as  dower  at  common  law.     Co.  L.  37.  a.  41.  a. 

And  dower  against  the  feoffee  of  her  husband  before  the  treason  or  felony 
eommitted,  as  well  as  against  the  king,  or  lord  by  escheat.  Co.  L.  41.  a. 
R.  per  all  the  iudges,  Dy.  140.  b.     R.  1  Leo.  3.     Sav.  54. 

But  a  wife  shall  not  be  barred  of  her  jointure,  if  her  husband  be  attainted 
of  treason  or  felony.     Co.  L.  37.  a. 

So,  by  the  St.  1  Ed.  6.  12.  and  5  Ed.  6.  11.  the  wife  shall  have  dower, 
though  her  husband  be  attainted  for  murder,  or  other  felony.  Co.  L.  37.  a. 
41.  a.     Vide  ante,  (A  3.) 

{  And  a  widow  of  a  person  placed  on  the  confiscation  list,  shall  be  enti- 
tled to  dower.     Mongin  v.  Baker,  1  Bay,  71. 

So,  if  the  husband^s  estate  has  been  confiscated,  the  widow  shall  be  en- 
dowed. Wells  V.  Martin,  3  Bay,  20.  Sewall  v.  Lee,  9  Mass.  Rep.  363. 
Palmer  9.  Horton,  1  Johns.  Cas.  27.  Hogle  v.  Stewart,  8  Johns*  Rep.  8t. 
3d  edit.  } 

(F  2.)  By  elopement 

By  St.  W.  3.  13  Ed.  1.  34.  if  a  wife  willingly  leave  her  hasband,  and  go 
away  and  continue  with  her  adulterer,  she  shall  be  barred  for  ever  of  action 
to  demand  her  dower  if  she  be  convict  thereupon,  except  that  her  husband 
willingly,  and  without  coercion  of  the  church,  reconcile  her,  and  sufier  her 
to  dwell  with  him.     (Vide  Co.  L.  32.  a.  b.     2  Inst.  435.     1  Rol.  680.  P.) 

[*][Secus  her  jointure ;  and  a  court  of  equity  will  enforce  the  specific  per- 
formance of  articles  executed  previous  to  marriage,  providing  a  jointure 
for  her.     1  Ball  &  Beatty,  203.] 

But  it  will  not  assist  her  in  recovering  property  settled  to  her  separate  use, 
Dick.  321.  806.] 

(G)  REMEDY  FOR  DOWER. 
(G  L)  Right  of  dower. 

'"^  A  writ  of  right  of  dower  lies,  when  a  wife  has  dower  of  part  in  the  same 
Till :  for  then  she  cannot  have  dower  unde  nihil  habet  against  the  same  ten- 
ant.    Reg.  3.  a.     F.  N.  B.  8.  C. 

But  it  does  not  lie  where  a  wife  loses  the  land  which  she  holds  in  dower, 
by  default:  for  by  the  st.  W.  2.  4.  she  shall  have  a  gwod  «  dtforctai ; 
and  before,  she  had  no  remedy  but  by  a  writ  of  disceit,  if  she  was  not  sum- 
moned.    F.  N.  B.  8.  D. 

Or,  if  she  loses  in  an  assise,  or  other  action:  for  she  has  no  remedy  but 
by  attaint.     F.  N.  B.  8.  D. 

Nor,  in  any  case  where  she  ever  had  possession  of  her  dower  by  assign-, 
ment,  or  otherwise.     Qu.  F.  N.  B.  8.  D.  E. 

A  writ  of  right  of  dower  lies  of  a  third  part  or  of  a  moiety,  according  to 
the  usage.     Reg.  3.  b.     F.  N.  B.  8.  H. 

And  shall  be  directed  to  the  heir  if  he  has  a  court,  or  his  scuardiao.  Kes* 
5.  a.     F.  N.  B.  7.  E.  8.  C.  K.  ^ 

And  if  by  reason  of  his  poverty,  he  has  not  a  court :  to  the  lord  of  Ih^ 
fee.     Reg.  3.  a. 
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StDce  the  st.  quia  emptores  terrarum^  if  the  husband  aliens  the  whole  in 
tee,  it  shall  be  directed  to  the  feoffee.     F.  N.  B.  7.  F. 

If  he  aliens  the  whole  in  tail,  or  for  life,  it  maj  be  sued  in  C*  B.,  Sug- 
gesting quod  dominus  remisit  curiam :  for  he  in  reversion  has  but  a  seignio- 
ry in  gross,  and  cannot  hold  a  court.     F*  N.  B.  8.  A*  B* 

And  where  the  lord  cannot  hold  a  court,  C.  B*  will  proceed  upon  such 
writ  quui  dominus  remisit  curiamj  though  the  assent  of  the  lord  cannot  be 
proved.     F.  N.  B.  8.  B. 

Yet  if  the  lord  has  a  court,  and  a  writ  be  in  C.  B.  quia  dominus^  Sic,  a 
prohibition  lies  to  the  justices  of  C.  B.  Qu.  F.  N.  B.  8.  B.  Vide  Droit, 
(C20 

And  if  the  husband  has  not  aliened  the  whole,  the  writ  shall  be  directed 
to  the  heir,  or  his  guardian.     F.  N.  B.  7.  F*  8.  A. 

If  the  heir  will  not  do  right,  the  demandant  may  remove  the  plaint  out  of 
his  court  by  tolt  to  the  county,  and  out  of  the  county,  by  pone  to  C.  B. 
without  any  cause  in  the  writ.      F.  N.  B.  7.  E.     Vide  Droit,  (B  5.) 

So,  the  tenant,  with  cause,  may  remove  it  out  of  the  court  of  the  heir  or 
lord  to  C*  B.  by  recordari,  or  out  of  the  county  by  pone.  F.  N.  B.  7.  E. 
Vide  Droit,  (B  6.) 

The  process  in  the  court  of  the  heir  is  a  precept  in  nature  of  a  summons, 
grand  cape,  and  petit  cape.     F.  N.  B.  8.  F. 

After  the  plea  removed  into  C.  B.  the  process  shall  be  grand  Cape  and 
petit  cape.     F.  N.  B.  8.  F. 

[*](G  2.)  Dower  unde  nihil  habet 

Dower  tmde  nihil  hahei  is  a  writ  of  right  in  its  nature  ;  and  lies  in  all  cases, 
where  a  woman  has  a  right  to  dower,  except  where  she  has  part  from  the 
same  tenant  in  the  same  vill,  where  she  now  demands  it.  Vide  F.  N.  B.  8« 
C.  ]  47.  E.  1 48.  A,  &c. 

I  This  writ  cannot  be  maintained  against  a  tenant  for  years ;  but  ought 
to  be  brought  against  a  tenant  of  the  freehold.  Miller  v.  Beverly,  1  Hen. 
&  Munf.  368.  ( 

[(H)  RELATIVE  TO  THE  TENANT  IN.] 

[Tenant  in  dower  may  work  an  open  mine  in  the  land  assigned,  though 
not  specifically  mentioned  in  the  assignment*     1  Taunt.  402.J 

[(I)  RELATIVE  TO  CONVEYANCES  OF  LANDS  HELD  IN.] 

[The  possession  of  tenant  in  dower  renders  inoperative  as  against  stran- 
gers quoad  the  lands  held  in  dower,  a  fine  levied  by  the  heir  or  remainder* 
man.     2  N.  R.  1.] 

Plkadino  in  DOWER.     Vide  Pleader,  (2  Y  1.  &:c.) 

Admeasurement  op  dower.  For  admeasurement  of  dower,  vide  the  at. 
W.  2.  7.     Co.  L.  39.  a.     2  Inst.  367.  &c.     F.  N.  B.  148.  F.  &c. 

Concerning  dower  in  equity,  vide  Chancery,  (3  E  1,  2.)  Vide  also  Copy- 
hold, (K  2.)— Waste,  (F  2.) 

DRAWER. 

Drawer  of  a  bill  of  exchange.    Vide  Merchant,  (F  4,  1^.) 
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Wii»»-DRA\T«».    Vide  London,  (K  6.) 

DROIT. 

(A)  RIGHT  TO  LAND.  p.  521. 

(B)  WRIT  OF  RIGHT.    RIGHT  PATENT. 

(B  1.)  When  it  lies.  p.  521. 

(B  2.)  When  not.  p.  522. 

(B  8.)  How  sued.— To  whom  directed,  p.  523. 

(B  4.)  In  what  form  it  shall  be.  p.  623. 

(B  6.)  How  removed.— By  tolt.  p.  623. 

(B  6.)  By  recordari.  p.  524. 

[(B  7.)  Proceeding  in,  &c.]  p.  524. 

£*](C)  RIGHT  CLOSE. 

(C  1.)  Pracipe  in  eapite.  p.  625. 

(C.  2.)  Qtda  dominus   remisit  curiam, — ^When  it  lies. 

p.  525. 
(G  3.)  How  it  shall  be  proceeded  upon.  p.  526. 
(C  4.)  The  count,  &c.  p.  526. 
(C  5.)  The  plea  in  right  quia  dominus  remisit  curiam 

nuse  upon  the  mere  right,  p.  526. 
(C  6.)  Judgment,  p.  527. 

(D)  RIGHT  PATENT  IN  LONDON,  p.  527. 

(E)  WRIT  IN  NATURE  OF  A  WRIT  OF  RIGHT. 

(E  1 .)  The  several  species  of  it.  p.  527. 

(F)  RIGHT  UPON  A  DISCLAIMER,  p.  528. 

(G)  WRIT  OF  CUSTOMS  AND  SERVICES,  p.  529. 
(H)  SECTA  AD  MOLENDINUM.  p.  529. 

(I)  DE  INJUSTE  VERES,  p.  530. 

(K)  WRIT  OF  MESNE,  p.  530. 

(L)  WRIT  DE  RATIONALIBUS  DIVISIS.  p.  530. 

(M)  CURIA  CLAUDENDA. 

(M  1.)  When  it  lies.  {>.  53L 

(M  2.)  Who  shall  be  bound  to  inclose,  p.  532. 

(A)  RIGHT  TO  LAND. 

Right  is  to  the  possessioD,  or  to  the  prop^rtjr  of  lands,  or  to  both.    Co. 
L.  266.  a. 
[*521] 


\ 


Writ  of  right.    Right  patent.  505 

(B)  WRIT  OF  RIGHT.     RIGHT  PATENT. 

(Bl.)  When  it  lies. 

A  writ  of  right  is  either  properl/  so  called,  or  such  in  its  Dature.  Co. 
L.  158.  b.     Vide  Action,  (D  2.) 

A  writ  of  right  is  the  highest  of  all  real  actions,  and  the  last  remedy  fo( 
the  recovery  of  lands  and  tenements.     Co.  L.  J  58.  b.     F.  N.  B.  K  A. 

A  writ  of  right,  properly  so  called,  is  either  patent,  or  close. 

When  it  is  directed  to  the  lord  of  whom  the  lands  are  holden,it  is  patent, 
to  do  right  in  his  court.     F.  N.  B.  1.  F. 

[*]But  it  shall  be  close,  1.  When  it  is  for  lands  m  ca/>(fe  by />rcectpe  m 
cafite.     Vide  post,  (C  1.) 

2.  When  brought  in  C.  B.  for  lands  holden  of  another  lord,  quia  domu 
mu  remisit  curiam.  .  Vide  post,  (C  2.) 

But  when  in  London  for  lands  there,  it  shall  be  patent.  F.  N.  B.  6.  B. 
Vide  post,  (D).  , 

3.  When  in  antient  demesne  for  lands  which  are  antient  demesne,  it  shall 
be  close.     Vide  Antient  Demesne,  (G  1,  &c.) 

A  writ  of  right  patent  lies  for  lands  and  tenements  only  by  tenant  in  fee, 
against  him  who  is  tenant  of  the  freehold.  F.  N.  B.  1.  B.  E.  {  Vide  Green 
r.  Liter,  8  Cranch,  229.  \ 

(To  maintain  a  writ  of  right,  the  demandant  must  shew  an  actual  seisin, 
either  in  himself  or  his  ancestor,  by  taking  the  espleea  or  profits  of  the 
M.     1  H.  B.  1 .1 

As,  if  tenant  in  fee  dies  seised,  and  a  stranger  abates  ;  the  heir  may  hare 
right  patent,  or  mort  <Pancestor.     F.  N.  B.  1*  C.  D. 

Or,  if  a  man  seised  in  fee  loses  by  default  ia  a  pracipe  quod  rtddai  $  he 
may  afterwards  have  right  patent.     F.  N.  B.  1.  D. 

So,  if  he  loses  by  verdict  in  a  pracipe  quodredda(.     F.  N.  B.  5»  M. 

Or,  if  the  demandant  be  barred  in  any  other  real  action,  he  may  after- 
wards have  a  writ  of  right.     F.  N.  B.  5.  N. 

So,  if  the  demandant  be  barred  by  the  statute  of  limitations  in  all  inferior 
actions. 

So,  if  he  loses  by  default  in  a  writ  of  right  before  the  mise  joined,  he  may 
have  a  writ  of  right  de  novo,     F.  N.  B.  5.  N. 

Right  patent  lies  of  all  lands  and  tenements-,  as,  of  a  house,  meadow, 
piscary,  rent,  &c.     F.  N.  B.  1.  L.  2.  C.  6.  A. 

Of  a  passage  across  a  water,  and  pasture  for  so  many  cattle  certain.  F. 
N.  B.  ]  •  Li. 

And  of  so  many  ^cres  jampnor.  et  bruer.  is  well,  without  paying  so  many 
acres  of  each.     1  Leo.  169. 

(B  2.)  When  not. 

But  it  does  not  lie  for  tenant  for  life.     F.  N.  B.  1 .  B. 

Or,  for  tenant  in  tail,  or  frank-marriage.     F.  N.  B.  1.  B. 

Or,  by  a  parson,  vicar,  prebendary,  &«.     F.  N.  B.  5.  C. 

So,  it  ought  not  to  be  brought  of  an  ^dvowson,  or  common,  &c.  F.  N. 
B.  1.  B. 

Nor,  of  an  office ;  for  an  assise  does  not  He  of  it  by  the  common  law,  but 
a  quod  per  mitiat.     R.  1  Leo.  169.     2  Leo.  36. 

Nor,  de  pomario ;  for  it  is  not  named  in  the  register,  and  it  ia  included  in 
the  word  gardinum.     1  Leo.  169. 
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So,  it  does  not  lie  against  him  who  has  not  a  freehold  at  least :  as,  against 
tenant  for  years.     F.  N.  B.  1-  E.  n       v 

Or,  against  tenant  by  statute  merchant,  staple,  or  elegit^     F.  N.  B.  !•  E. 

So,  if  the  demandant  or  tenant  be  barred  by  judgment  after  the  mise  join- 
ed in  a  writ  of  right,  it  shall  be  final ;  and  he  shall  never  have  another  writ 
of  right.     F.  N.  B.  5.  N. 

Though  the  judgment  be  upon  a  nonsuit,  or  default.     F.  N.  B.  5.  N. 

[♦](B  3.)  How  sued. — To  whom  directed. 

A  writ  of  right  patent  shall  be  always  directed  to  the  lord  of  the  manor  of 
whom  the  lands  are  holden,  or  bis  bailiff ;  and  shall  command  him  quod  rec- 
tum teneat  for  such  land,  &c.     F.  N.  B.  1 .  F. 

And  it  is  in  the  nature  of  a  commission  to  him,  to  do  right  in  his  court. 
P.  N.  B.  hF. 

If  land  be  holden  of  another  person  than  the  king,  the  writ  shall  be  di- 
rected to  the  lord  himself  if  he  be  in  the  kingdom  ;  otherwise  to  his  bailiff. 
F.N.  B.  1  G.  H.     Mo.  1. 

If  it  be  holden  of  the  king;  as,  of  an  honour,  manor,  or  in  burgage*,  it 
shall  be  directed  to  his  bailiff.     F.  N.  B.  1. 1.     Mo.  1. 

If  it  be  holden  of  a  bishop,  abbot,  &c.  after  election  and  before  consecra- 
tion, it  shall  be  directed  to  his  bailiff.     F.  N.  B.  1.  F.  2.  E. 

So,  if  land  were  in  the  king^s  hands  in  the  time  of  the  vacation,  by  reason 
of  ward,  &c.  or  in  the  hands  of  the  patentee  of  the  ward,  &c.  it  should  be 
directed  to  the  bailiff  of  the  manor.     F.  N.  B.  2.  A.  E. 

So,  if  the  lord  has  no  court  for  the  poorness  of  his  manor,  it  shall  be  di- 
rected to  the  lord  paramount.     F.  N.  B.  2.  A. 

So,  if  the  lord  refuses  to  hold  his  court,  there  shall  be  a  writ  to  him  to  do 
it;  and  upon  that  an  alias,  pluries,  and  attachment.     F.  N.  B.  3.  E. 

(B  4.)  In  what  form  it  shall  be. 

A  writ  of  right  patent  expresses  by  what  services  the  land  is  holden.  F. 
N.B.I.  I. 

So,  it  ought  to  mention  the  several  particulars  in  the  order  prescribed  by 
the  register.     F.  N.  B.  2.  C. 

A  writ  may  be  sued  against  divers  persons  together,  though  they  hold 
severally.     F.  N.  B.  2.  D. 

The  writ  shall  be  brought  by  the  demandant  to  the  steward  of  the  court, 
who  makes  an  entry,  and  returns  it  to  him. 

And  the  original  writ  of  right  patent  remains  always  with  the  demandant, 
and  not  with  the  steward  of  the  court,  or  the  sheriff.     F.  N.  B.  4.  D. 

(B  5.)  How  removed. — By  tolt. 

The  plaintiff  may  remove  right  patent  by  tolt  into  the  coanty-court,  if 
it  be  delayed  in  the  lord's  court.     F.  N.  B.  3.  F. 

So,  the  plaintiff  may  remove  right  patent  out  of  the  county  court  into  C. 
B.  by  recordari  or  pone.  F.  N.  B.  4.  A.  B.  But  semb.  that  it  shall  be 
hy  pone  only.     F.  N.  B.  4.  C. 

And  this  without  cause  expressed  in  the  writ.     F.  N.  B.  4.  B. 

But  the  plaintiff  cannot  remove  right  patent  out  of  the  lord's  court,  by 
recordari,  per  saitum  into  C.  B.  without  having  a  tolt  to  remove  it  first  into 
the  county  court.     F.  N.  B.  4.  A. 
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So,  the  tenant  cannot  remove  right  patent  hy  tolt  into  the  county  court, 
F.  N.  B-  4.  A. 

[*](B  6.)  By  recordari. 

So,  the  tenant  may  remove  right  patent,  for  cause,  directly  out  of  the 
lord's  court  into  C.  B.  by  recordari.     F.  N.  B.  4.  A.  C. 

As,  if  the  bailiflfof  the  court  favours  the  demandant.     F.  N.  B.  4.  A.  B, 

So,  if  the  tenant  pleads  a  foreign  plea,  or  bastardy.     F.  N^  B.  4,  Q. 

Or,  joins  the  mise  upon  the  grand  assise.     F.  N.  B«  4.  B* 

[Recordari  delivered  after  interlocutory,  and  before  final  judgment,  stops 
proceedings  in  that  court;  and  the  officer  must  obey  the  writ,  though  hii 
fees  are  not  paid.     P.  1  G.  3.  2  B.  M.  1151.] 

And  if  the  lord  or  sheriff  will  proceed  after  such  plea,  the  tenant  may 
have  a  prohibition  ;  and  upon  that  an  alias,  plurieS;  and  attac}iment»  F.  N^ 
B.  4.  E. 

So,  the  tenant  may  remove  right  patent  out  of  the  county  court,  hypon€ 
br  cause.     F.  N.  B.  4.  D. 

[The  writ  of  re.  fa.  lo.  stays  all  further  proceedings  in  the  county  court, 
though  delivered  after  interlocutory,  if  it  be  before  final  judgment.  2  Burr* 
1151.) 

[A  writ  of  recordari  virtually  includes  a  sununons  to  both  parties  to  appea;r 
•0  the  day  prefixed.     1  T.  R.  371.] 

[(B  7.)  Proceeding  in,  &c.J 

[Course  of  proceeding  in. — The  mode  of  proceeding  in  a  writ  of  right 
cannot  be  changed,  even  with  consent.     1  B.  &  B.  193.] 

[Declaration  in. — In  a  writ  of  right  it  is  necessary  to  state  to  the  court, 
tbat  the  ancestor  from  whom  the  demandant  derives  title  was  seised  of  the 
premises  in  right,  as  well  as  in  his  demesne  as  of  fee*  5  East^  273*  ) 
Smith,  543.     2  B.  &  P.  570.] 

[If,  in  counting  in  a  writ  of  right,  one  through  whom  title  is  derived,  ig 
improperly  to  U^  heir  to  her  brother,  who,  it  appears  by  the  records*  bad  a 
SOD  who  survived  him,  and  through  whom  title  is  properly  derived,  such  erro- 
neous appellation  of  the  sister,  as  heir  to  her  brother,  is  fatal*  2  B«  &  P« 
571.     5  East,  272.     1  Smith,  543.] 

[In  stating  the  descent  in  the  count  of  a  writ  of  right  to  several  as  nieces 
and  co-heirs,  the  manner  in  which  they  are  nieces  must  be  shewn*  3  B*  & 
P.  453.] 

{  All  the  pleadings  must  be  in  writing,  and  at  full  length  ;  therefore 
where  the  tenant  pleaded  in  these  words,  "  usual  plea,''  after  verdict  for 
the  defendant,   a  repleader  was  awarded.     Taylors  r.  Huston,  2  Hen.  & 

Manf.  161. 

If  it  be  stated  in  the  record  of  proceedings,  that  the  demandant "  replied 
generally,"  the  court  after  verdict,  will  intend,  that  a  general  replication 
in  writing  was  filed.     Tuberville  v.  Long,  3  Hen.  &  Munf.  309. 

The  count  must  set  forth  the  boundaries  of  the  land  ;  and  anv  omission 
in  this  respect  will  be  ground  of  error,  even  after  verdict.  Beverly  v.  Fogg, 
1  Call,  484. 

But  a  reference  to  boundaries  as  by  a  survey  made  in  the  cause,  will  be 
sufficient.     Tuberville  v.  Long,  3  Hen.  &  Munf.  309. 

A  count  describing  the  land  demanded,  as  a  certain  number  pf  acres  part 
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of  a  larger  tract,  selting  forth  the  boundaries  of  the  larger  tract,  is  suffi- 
ciently certain,  after  verdict.     Lovell  v.  Arnold,  2  Munf,  167,  { 

[Summons  in^ — The  nisi  prius  clause  may  be  inserted  in  the  summons,  in 
a  writ  of  right,  requiring  the  four  knights  to  appear  and  make  election  of  the 
grand  assize.  And,  if  from  the  omission  by  the  demandant,  they  are  forced 
to  come  up  to  Westminster,  the  court  will  not  compel  them  to  be  sworn, 
unless  he  undertakes  to  pay  their  cxpcnces  ;  but  not  the  expences  of  the 
sheriff;     1  Taunt.  415,] 

[The  court  will  not  assist  the  demandant  in  a  writ  of  right;  and  there- 
fore will  not  allow  him  to  quash  a  writ  of  summons,  which  has  been  irre- 
gularly executed.     1  Mar.  GO'2.] 

i Evidence  in. — In  a  writ  of  right,  forty  years  undisturbed  possession  is 
icient  to  rebut  presumptive  evidence  of  a  seisin  in  fee,  in  the  person  un- 
der whom  the  deniandapt  claims  ;  or  at  least  from  which  to  presume  a  con- 
Te^ance  of  the  premises  to  the  tenant.     1  Mars.  68.     5  Taunt.  326.] 

[^^ICosts  in. — The  statute  for  judgment,  as  in  case  of  a  nonsuit,  Joes  not 
txtend  to  a  writ  of  right,  so  as  to  give  costs  to  the  tenant.     2  BIk.  I093.J 

[<Mew  trial  in. — No  new  trial  shall  be  granted  in  a  writ  of  right,  except 
the  verdict  be  flagrantly  wrong.     2  Blk.  941.] 

[<Ame7idment  in. — It  is  an  established  rule,  not  to  amend  the  court  in  a 
writ  of  right,  unless  on  very  particular  grounds.  3  B.  &  P.  453.  1  N.  R. 
64.     Id.  233.] 

[Discontifiuing  of. — The  demandant  in  a  writ  of  right,  wil)  not  be  allowed 
to  discontinue.     1  N.  R.  64.     2  N.  R.  429.J 

(C)  RIGHT  CLOSE. 
(C  1.)  Precipe  in  capite. 

So,  if  land  be  holden  of  the  king  in  capite  the  writof  right  shall  be  close, 
and  returned  into  C.  B.     F.  N.  B.  5.  G. 

And  this  is  of  as  high  a  nature,  and  lies  only  by  tenant  in  fee,  in  the  same 
cases  as  right  patent.     F.  N.  B.  5.  G.  * 

Bit  if  a  precipe  in  capite  be  sued  in  C.  B.  when  the  land  is  not  bolden  of 
the  king,  the  lord  may  have  a  writ  out  of  chancery  to  surcease  the  suit,  if  it 
appears  that  the  tenure  is  of  another  person  than  the  king.     F.  N.  B.  3.D. 

Or,  a  writ  to  the  justices  of  C.  B.  to  surcease.     F.  N.  B.  5.  B. 

Yet  the  tenant  himself  cannot  plead  that  the  tenure  is  not  of  the  king:  but 
only  sh^li  take  it  by  protestation.     F.  N.  B.  5.  L. 

As  to  right  close  in  antient  demesne,  vide  Autient  Demesne,  (G  !,&<;•) 

(C  2.)  .Quia  domifius  remisii  curiam. — When  it  lies. 

So  by  licence  of  the  lord,  a  man  may  sue  a  writ  of  right  in  C.  B.,  and 
then  the  writ  shall  be  close,  and  directed  to  the  sheriff;     F.  N.  B.  2  F.   - 

And  such  licence  may  be  given  before,  or  after  the  writ  purchased.  F. 
N.  B.  2  1* . 

And  the  letter  of  licence  shall  be  certified  into  chancery.     F.  N.  B.  3  A 
So,  a  man  may  sue  a  writ  of  right  returnable  in  C.  B.,  with  this  clause  afl 
ter  the  teste,  gma  dommus  remisit  curiam,  though  no  licence  be  given  •  for  it 

t  ""v  V,^^^"?^^*^  I  ^^^  ^'"8  '3  'he  proper  original  in  a  writ  of  right  in  C.  B- 
r .  ri.  B.  2  F.  3.  B. 

•  ^  f '  '^i^'L^^n"^^  ^^  omitted,  where  licence  is  afterwards  given,  it  is  suffir 

Cient.      r  .  JN  •  15«  2.  r  * 
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So,  if  this  clause  is  inserted,  it  is  Well  though  the  lord  never  remitted  his 
eourt.     F.  N.  B.  3  B. 

Though  the  land  was  holden  of  him  in  gross,  and  the  lord  had  not  a  court ; 
for  then  there  is  the  more  reason  that  the  writ  should  be  sued  in  C.  B.  F  • 
N.  B.  3.  C. 

But  this  cannot  be  where  the  land  lies  in  Durham.     Semb.  1  BuK  160. 

[♦](C  3.)  How  it  shall  be  proceeded  upon. 

Afler  the  original  sued  in  right  quia  dominus  remisit  curiam,,  the  tenant 
ought  to  be  summoned.     Vide  Booth  of  Real  Actions,  92^ 

If  the  suit  was  commenced  in  the  lord's  court,  it  ought  to  be  removed  by 
tolt,  &c.     1  Semb.  Bui.  159,  160. 

If  the  tenant  be  summoned,  the  sheriff  returns  his  writ. 

At  the  fourth  day  after  the  day  of  the  return,  the  tenant  may  be  essoigned* 
Vide  Booth  of  Real  Actions,  92. 

And  thereupon  the  demandant  ought  to  adjourn  the  essoign  for  fifteen 
days ;  otherwise  he  shall  be  nonsuited.     Ibid. 

If  the  tenant  does  not  appear  at  the  return  of  the  summons,  nor  be  es- 
soigned,  a  grand  cape  issues  against  him.     Ibid. 

If  he  does  not  appear  at  the  return  of  the  grand  cape,  judgment  final  shall 
be  against  him.     Ibid. 

So,  if  be  does  not  appear  at  the  day  given  by  the  essoign,  though  there 
be  no  grand  cape.     Ibid. 

If  the  tenant  appears  at  the  day  of  the  summons,  or  at  the  day  given  by 
the  essoign,  he  may  have  a  writ  of  view.  Vide  Booth  of  Real  Actions, 
92,3. 

And  at  the  return  of  the  writ  of  view,  he  may  have  another  essoign.  Vide 
Booth  of  Real  Actions,  93. 

And  at  the  day  of  return  of  the  view,  or  the  day  by  the  essoign,  he  may 
imparl.     Ibid. 

<C  4.)  The  count,  &c. 

If  land  be  holden  of  the  king  in  capite^  in  a  writ  of  right  quia  dominm 
remisit  curiam^  &c.  after  appearance,  the  demandant  ought  to  count. 

The  count  may  allege  esplees  in  the  demandant  or  his  ancestor.  F.  N. 
B.5M.  Vide  F.  N.  B.  5  D. 

[And  a  seisin  in  the  ancestor  means  only  a   seisin  in  the  person  from 
whom  there  is  a  descent.     So,  where  the  demandant  claimed  as  heir  to  the 
devisee  under  a  will,  who  had  never  been  seised  of  the  esplees,  it  was  ad- 
judged that  he  could  not  recover.     C.  P.  E.  2Q  Geo.  3.     1  H.  Bl.  1.] 

If  the  writ  be  upon  his  own  seisin,  it  ought  to  be  within  thirty  years.     1 
Bui.  162. 

If  upon  the  seisin  of  his  ancestor,  within  sixty  years  is  sufficient.     1  Bui.  *- 
162. 

After  the  count,  the  tenant  may  demand  a  view.     Vide  Booth  of  Real 
Actions,  94. 

And  after  the  view  he  may  imparl.     Ibid. 

(C  5.)  The  plea  in  right  quia  dominus  remisit  curiam  mtse  upon 

the  mere  right. 

If  the  tenant  pleads  to  the  count,  he  shall  plead  to  be  tried  by  battel,  by 
the  grand  assise,  or  by  a  common  jury.     Vide  Booth  of  Real  Actions,  95. 
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If  he  joins  the  mise  upen  the  mere  right,  he  may  defend  in  battel,  per  cor- 
pus liberi  hominis  sui.     Vide  Battel,  (A  ^.) 

Or,  ma  J  put  himself  on  the  grand  assise.     Vide  Battel,  (A  3.) 

[Every  thing  may  be  given  in  evidence  upon  this  issue  but  collateral  war- 
ranty. C.  P.  E.  13  Geo.  3.  3  Wils.  419.  Brooke,  tit.  Droit,  48.  Booth, 
98.  106.  112.  115,1 

[*]If  the  mise  be  put  upon  the  grand  assise,  it  shall  be  joined  without  re- 
ply by  the  demandant.     Vide  Booth  of  Real  Actions,  96« 

fThe  court  will  not  permit  themi^e  to  be  tried  by  a  jury,  instead  of  byr 
the  grand  assise,  though  both  parties  desire  it.  C.  P.  H.  38  Geo.  3.  1 
Bos.&Pul.  Rep.  192.] 

But  the  demandant  may  afterwards  imparl  before  process  for  the  grand 
assise.     Ibid. 

And  if  the  tenant  does  not  appear  at  the  day  given  by  the  imparlance, 
judgment  shall  be  against  him,  as  upon  a  departure  in  despite  of  the  court* 
Vide  post,  (C  6.)  Vide  Booth  of  Real  Actions,  96. 

After  the  recognitors  sworn,  (the  manner  of  which,  vide  in  Battel  (A  3.),) 
the  tenant  shall  give  his  evidence  first :  for  the  affirmative  is  upon  lum.  S 
Leo.  162.     [Dyer,  247.  pi.  75.     Moor,  762.     Booth,  98.] 

(G  6.)  Judgment. 

If  the  demandant  after  the  mise  joined  upon  the  niere  right,  makes  default, 
judgment  final  shall  be  against  him,  viz. '  quod  tenens  teneai  ttrrum  illam  sihi 
tt  hceredibus  in  pace  versus  petentem  et  haredes  suos  in  perpetuum^  Co.  L; 
295.  b. 

So,  if  the  demandant  confesses  the  action,  or  be  nonsuited.  Co.  L. 
295.  b. 

So,  if  the  verdict  of  the  grand  assise  be  against  him.     Co.  L.  295.  b. 

Though  the  verdict  be  given  upon  a  collateral  point,  and  not  upon  the 
right.     Co.  L.  295.  b. 

Judgment  in  a  writ  of  right  was  final  and  peremptory  to  all  strangers  (as 
well  as  parties  and  privies^  within  the  realm,  and  out  of  prison,  discovert, 
and  of  sound  memory,  and  full  age,  if  they  did  not  enter,  or  sue  an  action 
and  make  claim  within  a  year  and  a  day.  PI.  Com.  357.  a.  Co.  L.  254. 
b.  262. 

And  this  in  all  cases  where  judgment  final  is  given,  though  by  default,  &c. 
PI.  Com.  357.  b. 

But  if  a  default  be  after  an  imparlance  to  another  term,  judgment  final 
shall  not  be  given  before  a  petit  cape  awarded.     R.  1  Bui.  160. 

}  Where  the  tenants  are  sued  jointly,  and  a  joint  verdict  against  them,  ia 
a  writ  of  right,  on  the  mise  severally  joined  the  judgment  should  be  joint,  as 
well  for  costs  as  for  the  land.     Green  v.  Liter,  8  Cranch,  306. 

And  upon  the  mise  so  joined,  the  demandant  is  entitled  to  recover,  though 
the  tenants  prove  that  they  claim  under  several  and  distinct  titles,  for  this  is 
pleadable  in  abatement  only.     Ibid.  \ 

(D)  RIGHT  PATENT  IN  LONDON. 

So,  a  writ  of  right  patent  lies  in  London  by  tenant  in  fee,  of  lands  or 
tenements  in  London.     F.  N.  B.  6.  b. 

And  it  shall  be  directed  to  the  mayor  and  shcrifls  of  London.  F.  N. 
B.  6.  C/. 

And  it  lies  in  the  same  cases,  and  the  proceedings  upon  it  shall  be  in  the 
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s^ime  manner  as  upon  other  writs  of  right  patent;  without  making  protesta- 
tion to  sue  as  in  an  action  at  common  law,  as  it  shall  be  upon  a  writ  of 
fight  clote.     F.  N.  B.  6.  B.  G.  7.  a. 

(E)  WRIT  IN  NATURE  OF  A  WRIT  OF  RIGHT. 
(El.)  The  several  species  of  it 

A  writ  in  the  nature  of  a  writ  of  right  lies  bj  a  lord  against  his  tenant  or 
another,  for  recovery  of  his  services ;  or  by  the  tenant  against  his  lord, 
where  services  are  encroached :  or  by  a  particular  tenant  for  recovery  of 
his  right.     Vide  Action,  (D  2.) 

[*  J  If  the  tenant  disclaims  the  ^enure,  the  lord  shall  have  a  writ  of  right 
upon  the  disclaimer  for  the  land.     Vide  post,  (F). 

If  he  refuses  his  rent  or  services,  the  lord  shall  have  a  writ  de  cons^uttidi" 
lAxis  ti  atrvitiist     Vide  post,  (G). 

If  he  ceases  for  two  years,  and  has  not  a  distress,  by  st.  W.  2.  21.  the 
lord  shall  have  a  cessavit.     Vide  Cessavit. 

If  a  villein  flies  out  of  his  manor,  he  shall  have  a  nativo  habendo.  Vide 
Villeinage,  (C  1,  2.) 

If  any,  bound  by  tenure  or  prescription,  refuses  to  grind  at  his  mill,  he 
ihall  have  a  secta  ad  moUndinum.     Vide  post,  (H)« 

And  if  upon  the  death  of  his  tenant,  a  stranger  seizes  the  body  or  land  of 
the  heir,  the  lord  shall  have  a  writ  of  right  of  ward.  Vide  Guardian, 
(Hi.) 

If  his  tenant  dies  without  heir,  he  shall  have  a  writ  of  escheat.  Vide 
Escheat,  (B  1,  2,) 

If  the  lord  encroaches  services,  the  tenant  shsllhaye  dineinjusU  vexes. 
Vide  post,  (I). 

If  the  lord  paramount  distrains  the  tenant  paravail,  he  shall  have  a  writ  of 
mesne.     Vide  post,  (K). 

So,  if  a  man  claims  common  in  land,  the  owner  who  has  the' fee,  shall 
have  a  writ  of  quo  jure.     Vide  Quo  Jure. 

So,  if  he  be  disturbed  in  his  common,  he  shall  have  a  quod permiiiat.  Vide 
Qaod  Permittat. — ^Common,  (I). 

If  tenants  of  lands  in  several  adjoining  vills  do  not  know  the  metes  or  di- 
visions, one  may  have  against  the  other  a  writ  de  rationabilibus  divisxs. 
Vide  post,  (L), 

If  a  parson,  vicar,  &c.  be  denied  the  right  of  his  church,  he  shall  have  a 
juris  utrum.     Vide  Quare  Impedit,  (E). 

If  a  wife  be  denied  her  dower,  she  shall  have  dower  t^nJe  nihil  habet. 
Vide  Dower,  (G  1,2.) 

If  tenant  in  tail  be  discontinued,  he  shall  have  a/ormedon  i^  descender^  rt* 
urter,  or  remainder. 

(F)  RIGHT  UPON  A  DISCLAIMER. 

If  a  tenant  disclaims  upon  record  to  hold  land  of  his  lord ;  the  lord  there- 
upon may  have  a  writ  of  right  for  recovery  of  the  land.     Vide  Abatement, 

(F  15.) 

As  in  replevin,  if  the  defendant  avows  for  rents  and  services,  and  the  te- 
nant disclaims  the  tenure ;  the  lord  loses  the  services,  but  shall  have  a  writ 
ef  right  for  the  land.     Vide  Bootli  of  Real  Actions,  1 33. 

And  this  writ  of  right  shall  be  patent,  and  sued  in  the  court  of  the  manor. 
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Or,  may  be  removed  by  iolt  in  the  county-court,  and  by  pone  to  C.  B. 
Vide  Booth  of  Real  Actions,  1 33. 

But  if  the  lord  accepts  his  rent  from  the  tenant  ailer  the  disclaimer,  it 
shall  be  a  bar  to  a  writ  of  right  upon  the  disclaimer.     3  Leo.  271,  2. 

But  a  man  seised  in  avter  droit  cannot  disclaim  :  as,  seised  in  right  of  bis 
wife,  or  in  right  of  his  church,  &c.     Vide  Co.  L.  103. 

Nor,  tenant  for  life  or  years,  who  has  not  a  fee. 

Vide  Disclaimer. 

[*](G)  WRIT  OF  CUSTOMS  AND  SERVICES. 

So,  if  a  tenant  deforces  his  lord  of  rent,  or  services,  which  he  ought  te 
have  from  him,  the  lord  shall  have  a  writ'  of  customs  and  services*  F.  N* 
B.  151. C. 

And  this  writ  is  a  writ  of  right  in  its  nature,  and  may  be  sued  before  the 
sheriflf  by  justicies,  or  in  C.  B.     F.  N.  B.  151.  B.  Vide  County,  (C  5.) 

If  it  be  sued  returnable  in  C.  B.  it  is  right  close,  and  not  patent.  F*  N. 
B.  151.B. 

And  it  may  be  brought  by  tenant  in  fee,  in  tail,  or  for  life.  F«  N.  B. 
151.  B. 

And  against  several  tenants  together.     F.  N.  B.  151.  F. 

If  it  be  by  the  lord  upon  his  own  seisin,  it  ought  to  be  in  the  debet  ei  soiet* 
F.N.  B.  151.  G.  I. 

And  shall  make  mention  of  the  services  and  arrears.     P.  N.  B.  151.  D. 

So,  if  it  be  upon  the  seisin  of  his  ancestor,  it  shall  be  in  the  debet  only, 
and  omit  the  word  arreragiis.     F.  N.  B.  151.  D.  G.  1. 

If  the  lord  claims  homage,  it  ought  to  be  expressly  mentioned  in  the  writ. 
T.  N.  B.  151.  L. 

In  this  writ  the  tenant  in  fee  shall  join  the  mise,  though  the  lord  has  not 
a  fee,  but  a  tail,  or  only  for  life :  for  the  weakness  of  his  estate  shall  not 
prejudice  the  tenant.     F.  N.  B.  151.  N. 

So,  if  the  tenant  has  only  for  life,  he  may  pray  in  aid  of  hira  in  remain- 
der, who  both  may  join  the  mise  with  the  demandant.     F.  N.  B.  151.  N. 

What  remedy  the  lord  shall  have,  if  the  tenant  ceases  the  payment  of  his 
services,  vide  in  Cessavit. 

What  remedy  for  a  villein  who  flies  out  of  his  manor,  vide  in  Villenage, 
(Cl,2.) 

(H)  SECTA  AD  MOLENDINUM. 

So,  if  a  tenant  or  other  person  bound  by  prescription  to  grind  his  corn  at 
the  mill  of  the  lord,  withdraws  his  suit,  the  lord  may  have  secta  ad  moUndi- 
num.     F.  N.  B.  1 22.  M. 

And  it  shall  be  sued  by  justicies  in  the  county-court,  or  in  C.  B.  F.  N. 
B.  123.  A.     Vide  County,  (C  5.) 

And  it  may  be  brought  by  tenant  in  fee,  in  tail,  or  for  life.  F.  N.  B. 
1 23.  b. 

If  it  be  by  tenant  in  fee,  it  shall  be  in  the  mere  right.     F.  N.  B.  123. 
If  by  tenant  in  tail,  or  for  life,  it  may  be  in  the  debet  et  sokt.     F.  N.  B. 
123.  b. 

And  it  lies,  when  a  tenant  is  bound  by  tenure  to  do  suit  at  a  mill,  thoueb 
the  lord  may  distrain  for  it.     F.  N.  B.  1 22.  M. 

?/Zq^^^  any  .person  is  bound  by  prescription  to  do  suit  in  respect  of  his 
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residence  in  such  a  precinct :  as,  the  villeins  of  a  stranger.     F.  N.   B. 

122.  M. 

So,  the  lord  may  have  sectam  adfurnum,  tliorale,  &.c.     F.  N.  B.  1 23.  b. 
The  process  shall  be  summons,  attachment,  and  distringas.     F.  N.  B. 

123.  D. 

r*]lf  the  defendant  appears,  he  may  have  a  view  of  the  land,  or  of  the 
mill.     F.  N.  B.  J23.  C. 

If  after  appearance  he  makes  default,  there  shall  be  a  distringas  adjudi- 
cium  audiendum^  and  judgment,  if  he  does  not  save  his  default.  F.  N.  B. 
123.  D. 

After  appearance,  the  demandant  shall  count  upon  tenure  or  prescrip- 
tion.    F.  N.  B.  123.  E. 

To  the  count,  the  tenant  may  plead,  7iient  *emc,  &c.  nisi  ex  voluntaUm 
Vide  Booth  of  Real  Actions,  138. 

But,  hors  de  son  fee,  is  not  a  good  plea.  Vide  Booth  of  Real  Actions,  139. 

(I)  NE  INJUSTE  VEXES. 

The  writ  of  ne  injusU  vexes  shall  be  patent,  and  is  a  writ  of  right  in  its  na- 
ture, founded  upon  st.  M.  Ch.  10.  quod  nullus  distringatur  adfaciend.  ma- 
jus  servitium  quam  debetur  :  and  therefore  it  lies  where  the  lord  has  obtain- 
ed more  service  than  is  due,  by  the  payment  of  the  tenant  without  coer- 
cion :  for,  if  the  lord  distrains  for  this  surplus  of  rent  or  service,  the  tenant 
shall  not  avoid  by  bar  to  the  avowry,  but  he  ought  to  have  this  writ,  which 
commands  the  lord,  ne  injuste  vexes  vel  vexari  permiUas  B*  de  libero  tenc" 
mento  siu>  quod  de  te  tenet ^  nee  inde  ab  eo  exigas^  S^c*  Consuetudines  vel  ser- 
zitiaqua  nee  debet  nee  solet^  <Jrc.     F.  N.  B.  .10.  C. 

And  it  lies  only  where  the  tenant  and  his  ancestors  held  of  the  lord  and 
his  ancestors.     F.  N.  B.  10.  G. 

The  process  is  a  prohibition,  attachment,  and  distringas  against  the  lord. 
F.  N.  B.  10.  D. 

The  writ,  which  is  prohibitory,  has  a  clause  quod  nisi  feecris^  Vic.  L.  fieri 

faciat,kc.     F.N.  B.  10.  D. 

And  therefore,  if  the  lord,  after  a  prohibition  dehvered,  distrains  for  more 
rent  or  service  than  he  ought,  there  shall  be  an  attachment  returnable  in 
B.  R.  or  C.  B.,  and  the  tenant  shall  count  there,  and  the  lord  shall  make 
his  defence,  &c.     F.  N.  B.  10.  H. 

But  where  the  encroachment  is  not  of  rent,  but  of  other  service,  as  ho- 
mage, escuage,  &c.  the  tenant  may  avoid  it  upon  the  avowry,  by  traversing 
the  tenure ;  or  fioay  sue  a  ne  injuste  vexes.     F.  N.  B.  10.  H. 

(K)  WRIT  OF  MESNE. 

A  writ  of  mesne  lies,  where  there  are  lord,  mesne,  and  tenant,  and  the  te- 
nant paravail  is  distrained  by  the  mc5rte,  and  by  the  lord  paramount ;  he 
shall  have  this  writ,  which  is  ri^ron/ie/,  against  the  m«5n«,  and  shall  recover 
his  damages,  and  compel  him  to  pay  his  services.  F.  N.  B.  136.  Vide 
County,  (C  5.) 

(L)  WRIT  DE  RATIONABIUBUS  DIVISIS. 
The  writ  de  rationabiUbus  divisis  is  a  writ  of  right  in  its  nature,  which  lies 
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And  it  lies  by  tenant  in  fee  against  tenant  for  life*     P.  N.  B.  128.  O* 

r*]So,  by  tenants  in  common  of  one  vill  jointly  against  the  tenant  of  the 
other.     F.N.  B.  129.  A. 

So,  against  several  tenants  which  have  lands  in  another  vill  in  severalty 
or  in  common.     F.  N.  B.  129.  E. 

But  it  does  not  lie  by  tenant  in  tail,  or  for  life.     F.  N.  B.  129.  C. 

Nor,  by  a  parson  of  a  church.     F.  N.  B.  129.  C. 

N6i*,  by  one  joint-tenant,  or  parcener,  without  his  companion ;  for  joint- 
tenancy,  &c.  is  a  good  plea.     F.  N.  B.  129.  D. 

The  writ  is  viscontiel,  in  which  the  plaintiff  shall  make  a  plaint  in  the 
nature  of  a  count,  before  the  sheriff,  who  by  precept  shall  warn  the  defend- 
ant, and  then  the  plaintiff  shall  count  and  the  defendant  shall  answer  in  the 
county-court ;  and  if  he  does  not  deny,  the  sheriff  shall  make  division  by 
metes  and  bounds.     F.  N.  B.  128.  P.     Vide  County,  (C  5.) 

Or,  the  defendant  may  remove  it  for  cause.     F.  N.  B.  128.  Q. 

So,  if  the  defendant  joins  the  mise  upon  the  mere  right,  and  puts  himself 
upon  the  grand  assise,  the  plaintiff  ought  to  remove  it.     F.  N.  B.  12S*  Q. 

And  then  the  plaintiff  shall  count  in  C.  B.  and  the  defendant  may  join  the 
mise  upon  the  grand  assise,  or  battel,  F.  N.  B.  128.  R. 

And  summons  and  severance,  and  view  shall  be  allowed.  F.  N.  B. 
129.  C. 

If  tenants  in  common  join,  they  shall  make  title  and  allege  the  esplees 
severally  ;  and  the  defendant  shall  make  defence  against  them  severally. 
P.  N.  B.  129.  A.  B. 

(M)  CURIA   CLAUDENDA. 
(M  1.)  When  it  lies. 

The  writ  de  curia  claudenda  lies  by  a  tenant  of  a  freehold  against  another 
tenant  of  a  freehold  of  land  adjoining,  who  will  not  iuclose  his  soil  against 
him  as  he  ought.     F.  N.  B.  127.  H. 

And  it  lies  by  justices  in  the  county-court,  or  in  C.  B.  F.  N.  B.  127. 
G.  H,     Vide  County,  (C  5.) 

Or,  it  may  be  removed  out  of  the  county  court  into  C.  B.  by  the  defend- 
ant for  cause,  or  by  tbe  plaintiff  without  cause.     F.  N.  B.  127.  J. 

The  process  shall  be  summons,  attachment,  aod  distringas.  F.  N.  B. 
128.  D. 

If  the  defendant  ajppears,  the  plaintiff  in  his  court  shall  shew  the  certain- 
ty  of  his  land,  and  of  the  adjoining  land  of  the  defendant.     F.  N.  B.  128.  E. 

And  ought  to  allege,  that  the  defendant  oui'ht  to  inclose  by  prescription, 
&c.     F.N.  B.  128.  E.  J  r         IT 

If  the  defendant  makes  default  after  appearance,  a  distringas  goes  instead 
of  a  petit  cape.     F.  N.  B.  128.  D. 

And  if  he  makes  default  at  the  return  of  it,  a  writ  of  enquiry  goes  for 
damages,  and  a  distringas  to  make  the  reparation.     F.  K.  B.  128.  D. 

And  it  lies  for  not  inclosing  land  in  an  open  field,  as  well  as  for  not  in- 
closing a  curtilage,  garden,  6ic.     R.  Mo.  32. 

It  lies  by  the  vendee,  where  the  vendor  sells  two  closes  adjoining  to  an- 
other not  severed,  and  does  not  make  an  inclosure.  Per  two  J.  two  coat. 
Mo.  775. 

[■  ]But  curia  claudenda  does  not  lie  by  tenant  for  years,  or  any  other  who 
has  not  a  freehold.     F.  iN,  B.  I28..B.     Dy.  38.  b. 
Nor,  by  a  contmoner.     F.  N.  B.  128.  C. 
[*531]  l^b32] 
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Nor,  against  any,  if  his  land  does  not  adjoin  to  the  plaintiflf 's  land,  F,  N^ 
B.  128.  B. 

And  therefore  the  defendant  to  a  curia  claudenda  may  plead  non-tenure. 

Or,  may  traverse  the  prescription. 

When  an  action  on  the  case  lies  for  not  inclosing,  vide  in  Action  upon 
the  Case  for  Negligence,  (A  3.) 

(M  2.)  Who  shall  be  bound  to  inclose. 

A  nrian  may  be  bound  by  prescription  to  inclose  his  land  against  aaother. 

Sot  if  the  owner  of  200  acres  m  a  common  moor  enfeoffs  B.  of  50  acres, 
B.  ought  to  inclose  at  his  peril,  to  prevent  damage  by  his  cattlei  to  the  other 
150  acres  :  for  if  his  cattle  escape  thither,  they  may  be  distrained  damage^ 
feasant.     R.  Dy.  372.  b. 

So,  the  owner  of  the  150  acres  ought  to  prevent  bit  catttle  from  doing 
damage  to  the  50  acres  at  his  peril.     Dy.  372.  b. 

DRUNKENNESS. 

Vide  Justices  op  Peace,  (B  28.) 

DUEL. 

Vide  Battel,  (B) 

DUKE. 

Vide  Dignity,  (B  2.) 

DUM  FUIT  INFRA  ^TATEM. 

A)  THE  NATURE  OF  WRITS  OP  ENTRY,  p.  533, 

B)  DUM  NON  FUIT  COMPOS  MENTIS,  p.  534. 

C)  WRIT  OF  ENTRY  AD  COMMUNEM  LEGEM,  p.  534. 

D)  WRIT  OF  ENTRY  IN  CASU  PROVISO,  p.  534, 

E)  WRIT  OF  ENTRY  IN  CQNSIMILI  CASU.  p.  534, 
J(F)  GUI  IN  VITA.  p.  534. 

G)  GUI  ANTE  DIVORTIUM.  p:  534. 

H)  WRIT  OP  ENTRY   IN  THEl  QUIBUS,  OR  IN  NATURE  OF 

AN  ASSISE,  p,  535, 

(A)  THE  NATURE  OF  WRITS  OF  ENTRY, 

All  writs  of  entry  into  lands  or  tenements  shew  by  what  means  the  tenant 
entered,  sind  whs^t  cause  the  demandant  has  to  demand  the  possession. 
Vide  Booth  of  Real  Actions,  172.     Vide  Enfant,  (C  4.) 

Writs  of  entry  are  founded  upon  the  entry  of  the  tenant  after  an  aliena* 
V^on,  disseisin,  or  intrusion.     Vide  Bootl^  of  Real  Actions,  1 72, 1 73,  1 74, 
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A  writ  of  entry  lies  upon  an  alienation  by  a  person  incapable  :  as,  A  Am 
fuit  infra  atalem,  upon  an  alienation  by  an  infant.     Vide  tnlant,  (C  4.) 

Dtvn  nonfuit  compos  mentis,  upon  an  alienation  by  an  idiot,  non  compos, 
iic.    Vide  Idiot,  (D  5.)     Vide  post,  (B).  v-    j    *u  .u    . 

Or,  upon  an  alienation  by  a  particular  tenant;  as,  after  b.s  death  there 
lies  a  writ  of  entry  ad  communem  legtm.     Videt.   JN.  B.  207. U.     Vide 

^°A'ndbv  the  St.  of  Glo.  7.  a  writ  of  entry  in  casv  proviso  lies  upon  an  alien- 
ation by  tenant  in  dower,  in  her  lifetime.     Vide  F.  N.  B.   205.  M.   Vide 

post,  (D).  ^  .  ....  ,. 

And  by  the  st.  W,  2.  24.  a  writ  of  entry  m  constmdi  casu,  upon  an  alien- 
ation by  any   other  particular  tenant.     Vide   F.   N.  B-  207.  D.     Vide 

Or,  upon  an  alienation  by  a  husband  seised  in  right  of  his  wife:  as,  a 
cuim  vita  by  the  wife  herself.     Vide  Baron  and  Feme,  (1  3.) 

Sur  cuiin  vita  by  the  heir  of  the  wife.     Vide  F.  N.  B.  193.  A. 

Cui  ante  divoriium,  and  sur  cui  anti  divortiwn,  if  husband  and  wife  are  di- 
vorced.    Vide  F.  N.  B.  204.  F.     Vide  post,  (G). 

A  writ  of  entry  lies  in  the  nature  of  an  assise,  or  in  the  quihis^  upon  a  dis- 
seisin to  the  demandant  himself.     Vide  F.  N.  B.  191.  C.     Vide  post,  (H), 

If  the  disseisin  was  to  his  ancestor,  or  the  tenant  claims  by  the  disseisor, 
it  shall  be  a  writ  of  entry  in  the  per.     VideF.  N.  B.  191.  D. 

In  the  per  and  cui,  if  the  tenant  claims  by  the  disseisor  in  the  second  de- 
gree.    VideF.  N.  B.  191.  D. 

And  if  he  claims  after  all  the  degrees,  it  shall  be  a  writ  of  entry  m  the 
post.     Vide  Booth  of  Real  Actions,  173.     F.  N.  B.  19K  C. 

So,  a  writ  of  entry  hes  upon  an  intrusion  after  the  death  of  a  particular 
tenant.     Vide  Booth  of  Real  Actions,  1 73.     F.  N.  B.  203.  E. 

Jld  terminum  qui  preteriit,  if  the  particular  tenant  detains  the  land  after 
his  term  ended.     Vide  F.  N.  B.  201.  D. 

And  causa  matrimonii  pralocuti,  where  a  man  detains  lands  given  fo  him 
)by  a  woman,  upon  prospect  of  marriage,  which  afterwards  does  not  take 
effect.     Vide  F.  N.  B.  205.  A, 

[*](B)  DUM  NON  FUIT  COMPOS  MENTIS. 

The  writ  dum  non  fuit  compos  mentis  lies  by  the  heir  of  him  who  not 
being  of  sound  memory,  aliens  in  fee,  in  tail,  for  life,  or  for  years.  F.  N. 
B.  202.  C.  F. 

The  process  shall  be  summons,  grand  cape,  and  petit  cape.  F.  N,  B.  203.  D. 

'  But  it  does  not  lie  by  the  issue  in  tail ;  for  he  shall  have  a  formedoo. 

(C)  WRIT  OF  ENTRY  AD  COMMUNEM  LEGEM. 

A  writ  of  entry  ad  communem  legem^  lies  by  the  heir,  or  him  in  reversion 
seised  in  fee,  if  tenant  by  the  curtesy,  in  dower,  or  for  life,  aliens  in  fee,  in 
fail,  or  for  life.     F.  N.  B.  207.  G. 

(D)  WRIT  OF  ENTRY  IN  CASU  PROVISO. 

So,  by  the  gt.  of  Glo.  7.  the  heir,  or  he  in  reversion,  shall  have  a  writ  of 
(entry  immediately,  if  tenant  in  dower,  or  for  life,  aliens  in  fee.  or  for  life  ; 
for  though  upon  such  alienation  in  fee  the  heir,  or  he  in  remainder,  might  enter 
|>y  the  common  law,  yet  if  the  entry  was  tolled  by  the  death  of  (he  alienee 
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and  a  discent,  he  had  not  a  writ  of  entry  ad  communem  legem  till  the  death, 
of  the  alienor,  and  then  the  heir  frequently  was  barred  by  the  warranty  of 
bis  ancestor  ;  wherefore  this  writ  was  provided,  called  a  writ  of  entry  in  ca- 
su  proviso.     2  Inst.  309.  F.  N.  B.  205.  M. 

(E)  WRIT  OF  ENTRY  IN  CONSIMILI  CASU. 

So,  by  the  st.  W.  2.  24.  De  caUro,  cum  in  uno  casH  conctdiiur  breve  in 
consimili  casu^  simili  remedio  indigente^  sicut  priusjiat  breve. 

And  upon  this  statute,  if  tenant  by  curtesy  aliens  in  fee,  in  tail,  or  for  life, 
or  tenant  for  life,  or  pur  outer  vie,  aliens,  &c.  he  who  has  the  estate  in  re- 
Tersion,  in  fee,  in  tail,  or  for  life,  shall  have  a  writ  of  entry  in  consimili  casu  ; 
though  he' had  no  remedy  by  the  st.  of  Glo.  7.  F.  N.  B.  206.  F.  2  Inst. 
405. 

(F)  GUI  IN  VITA. 
For  cm  in  vitOy  vide  Baron  and  Feme,  (1  3.) 

(G)  GUI  ANTE  DIVORTIUM. 

So,  if  the  husband  aliens  the  land  of  his  wife,  and  afterwards  they  are  di- 
vorced, she  shall  have  a  cut  ante  divortium  against  the  alienee.  Vide  F. 
N.  B.  204.  F. 

So,  since  the  st.  32  H.  8.  28.  which  makes  the  alienation  by  the  husband 
void;  for  the  entry  of  the  wife  is  preserved  only  after  the  death  of  the  bus- 
band.     Per  Dy.  Mo.  58. 

H(H)  WRIT  OF  ENTRY  IN  THE  QUIBU9,  OR  IN  NATURE  OF 

AN  ASSISE. 

A  writ  of  quibus  lies,  instead  of  an  assise,  by  tenant  in  fee,  or  hii  heir,  if 
he  or  his  ancestor  be  disseised  of  lands,  or  tenements,  rent,  or  office,  &c. 
F.  N.  B.  191.  G.     Vide  Assise. 

DUM  NON  FUIT  COMPOS  MENTIS. 

Vide  DuM  FOIT  INFRA  ATATEM,  (B). 

DURESS. 

Vide  Justices,  (S  1 .)— Pleader,  (2  W  1 9.) 

DUCHY. 

Vide  Franchises,  (D  3.) — Patent,  (C  4.) 

EARL. 

Vide  Dignity,  (B  4.) 

ECCLESIASTICAL.  PERSONS. 

(A)  THE  KING.  p.  636. 
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(B)  PERSONS  REGULAR. 

(B  1.)  The  pope. — ^What  authority  was  allowed  to  the 

pope.  p.  536. 
(B  2.)  An  abbot,  prior,  monk,  &c. — How  professed. 

p.  537. 
(B  3.)  The  diversity  of  the  orders,  p.  537. 
(B  4.)  The  head  of  a  convent.  p»  537. 
(B  5,)  The  convent,  p.  637. 

(C)  PERSONS  SECULAR, 

(CI.)  Archbishop,  p.  537. 

(C  2.)  Bishop. — How  chosen,  p.  538. 

(C  3.)  Dean  and  chapter,  p.  539, 

(C  4.)  Prebendary,  p.  540, 

(C  5.)  Archdeacon,  p.  541. 

{*](C  6.  a.)  Parson. — Of  what  a  parsonage   consists, 
p.  541. 

[(C  6.  b.)  Dilapidations.]  p.  541. 

(C  7.)  Who  may  be  a  parson,  p.  541. 

(C  8.)  Who  not.  p.  542. 

(C  9.)  The  interest  of  the  parson,  p.  542. 

(C  10.)  Vicar. — The  original  of  vicarages.  p.54S, 

(C  11.)  How  created,  p.  543. 

(C  12.)  Or  re-united,  p.  543. 

(C  13.)  Endowment,  p.  544. 

(C  14.  a.)  The  interest  of  the  vicar.  p.546« 

[(C14.  b.)  Curate.]  p.  546. 

[(C  14.  c.)  Lecturer.]  p.  546. 

[(C  14.  d.)  Residence,  &c.  of  clergy.]  p.  546. 

(C  15.)  What  persons  have  cu^  of  souls,  p.  546^ 

(C  16.)  Who  are  dignitaries,  p,  $47, 

(D)  WHAT  PRIVILEGES  BELONG  TO  ECGLEISIASTICAL  PER- 

SONS.  p.  547. 

(A)  THE  KING. 

The  king  is  persona  sacra ;  and  therefore  he  may  constitute  and  restrain 
ecclesiastical  jurisdiction.     Vide  Prerogative,  (D  9.) — Prohibition. 

May  dispense  with  the  ecclesiastical  laws.  Vide  Prerogative,  (D  IK 
17,  &c.) 

May  inflict  ecclesiastical  censures.     Vide  Prerogative,  (D  12.  21,  22.) 

May  make  an  appropriation  without  the  bishop,   where  hq  himself  h 


Per  sons  regular,  519 

patron  ;  and  with  the  consent  of  the  patron  onl j,  where  a  subject  is  patron. 
May  take  a  resignation  from  a  dean  of  his  deanry,  as  well  as  the  bishop ; 
for  he  is  supreme  ordinary* 

(B)  PERSONS  REGULAR, 
(B  1.)  The  pope. — What  authority  was  allowed  to  the  pope. 

All  ecclesiastical  persons  are  regular,  or  secular.     Co.  L.  93.  b. 

Regulars  are  those  who  have  vowed  obedience,  chastity,  and  poverty. 
Co.  L.  93.  b. 

The  head  of  these  orders  was  the  pope. 

By  the  ignorance  and  sufTerance  of  superstitious  times,  the  pope  antiently 
had  the  reputation  of  supreme  head  of  the  English  church.     Hob.  146,  7. 

From  him  all  the  power  of  ecclesiastical  persons  was  esteemed  to  be  dO" 
rived.     Hob.  147. 

He  created  and  consecrated  bishops. 

And  such  creation  by  the  pope  made  one  a  bishop  de  factOj  and  capable 
to  take  the  king's  confirmation.     Pal.  346. 

But  in  truth  all  the  authority  of  the  pope  was  by  usurpation,  and  void. 
Hob.  146.     Vide  Popery. 

[*^And  therefore,  where  the  pope  by  his  authority  made  a  provision  for 
benehces,  it  was  always  disallowed.     Vide  Provisor. 

So,  the  pope  could  never  make  a  corporation.     Jon.  184. 

Nor,  had  jurisdiction  \^ithin  the  realm.     4  Inst.  321. 

Yet  some  acts  of  the  pope  had  the  semblance  and  allowance  of  right,  and 
such  authority  was  given  to  the  archbishop  by  the  st.  S5  H.  8.  21.  Vide 
Prerogative,  (D  20.) 

(B  2.)  An  abbot,  prior,  monk,  &c. — How  professed. 

All  regulars  were  entered  in  some  house  of  religion,  as  an  abbey,  priory, 
monastery,  &c.  and  there  professed. 

A  man  was  entered  into  religion,  by  his  admittance  into  a  house  of  reli- 
gion.    Co.  L.  132.  a. 

But  he  was  not  professed  till  the  year  of  probation  expired,  when  he  had 
taken  the  habit  of  his  order,  and  vowed  perpetual  obedience,  chastity,  and 
poverty.     Co.  L.  132.  a. 

(B  3.)  The  diversity  of  the  orders* 

There  are  several  orders  of  houses  of  religion. 

There  were  four  orders  of  friars ;  as,  Friars  Minors,  Carmelites,  Augus- 
tines,  and  Friars  Preachers.     Co.  L.  152.  a. 

And  the  friars  minors  comprehend  the  Franciscans,  Capuchins,  and  Ob- 
servants. Co.  L.  1 32.  a.  1 36.  a. 

Vide  monastery* 

(B  4.)  The  head  of  a  convent* 

The  head  of  the  convent  was  the  abbot,  or  prior. 
.  Who  ought  to  be  chosen  by  the  convent*     2  Rol.  1 02. 

(B  5.)  The  convent. 

The  body  of  the  convent  consisted  of  monks,  canons,  friars,  or  nuns.  Co. 

L,  136.  a. 
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(C)  PERSONS  SECULAR. 
(C  1.)  Archbishop. 

There  are  within  the  kingdom  only  the  two  archbishops,  of  the  provinces 
of  Canterbury  and  York.     Co.  L.  94.  a.  • 

How  elected,  vide  post,  (C  2.) 

The  archbishop  of  Canterbury  has  the  style  of  metropolitan  and  pri- 
mate of  all  England.     Co.  L.  94.  a. 

The  archbishop  of  York,  metropolitan  and  primate  of  England. 

York  has  within  his  province,  Durham,  Carlisle,  Chester,  and  Man : 
Canterbury  has  all  the  others.     4  Inst.  322. 

By  the  at.  25  H.  8.  20.  the  archbishops  upon  a  conge  d^  tslirt  are  elect- 
ed, and  afterwards  confirmed  and  consecrated.     Vide  post,  (C  2.) 

Every  bishop  and  archbishop  tenet  per  bdroniam  of  the  king's  founda- 
tion ;  and  therefore  is  a  peer  in  parliament.     4  Inst.  45.  362. 

The  jurisdiction  of  the  archbishop  is  ordinary,  as  every  other  bishop's 
within  his  diocese.     3  Lev.  212.     Vide  post,  (C  2,) 

Or,  superintendant  over  all  ecclesiastical  persons  within  his  province. 
3  Lev.  212. 

I*]  And  therefore,  all  ecclesiastical  acts  within  bis  province  are  only' void- 
e,  and  not  void,  though  done  when  the  jurisdiction  belonged  to  a  bishop, 
or  other  ecclesiastical  person  within  his  province  ;  as,  if  he  grants  adminis- 
tration when  there  are  not  bona  notabilia.     Vide  Administrator,  (B  5.) 

Or,  if  he  institutes  to  an  advowson  within  a  peculiar  in  his  province.  R. 
3  Lev.  212. 

So,  an  archbishop  has  a  provincial  power  over  all  bishops  within  his  pro- 
vince ;  and  may  hold  a  court  where  he  pleases  within  his  province ;  and  in 
person  officiate  as  judge.     R.  1  Sal*  134. 

And  may  deprive.     R.  1  Sal.  135.     Carth.  485. 

Or,  convene  them  before  him  for  dismeanor  in  their  function.  R. 
Carth.  485. 

(C  2.)  Bishop. — ^JIow  chosen. 

And  jurisdiction  of  all  the  bishoprics  in  England  are  of  the  king's  founda- 
tion, and  he  is  their  patron.     Co.  L.  134.  a.     1  Rol.  880. 

And  they  were  originally  donative  by  (he  delivery  of  the  ring  and  crosier. 
Co.  L.  134.  a.  1  Rol.  882.  1.  25.— 50.  Dav.  90.  2  Rol.  102.  130.  Vide 
Donative. 

But  king  John  granted  them  to  be  elective.  Co.  L.  134.  a.  1  Rol.  880. 
1.  25—50.     Dav.  93.     2  Rol.  102,  3.     Cod.  Ju.  Eccl.   121. 

And  now  by  the  st.  25  H.  8.  20.  on  avoidance  of  an  archbishopric,  or 
bishopric  within  any  of  the  king's  dominions,  the  king  shall  grant  a  ctmge  tP 
eslire^  containing  the  name  of  (he  person  to  be  chosen,  and  the  dean  and  chap- 
ter, dcc.  shall  elect  the  person  so  named,  and  no  other.  And  if  they  delay 
election  above  twelve  days  after  letters  missive  delivered,  the  king  may  by 
letters  patent  nominate  whom  he  shall  think  fit  to  such  dignity.  Vide  1 
Sal.  136.     2  Rol.  101. 

And  after  such  election  certified  under  their  common  seal,  and  oath  and 
fealty   lo  the  king,  his  majesty  shall  by  letters  patent  signify  such  election* 
if  of  an   arclibihhop,  to   some  other  metropolitan  in   hijs  dominions  and 
two  bi>liops,  or  to  four   bishops ;  if  of  a  bishop,  to  the  archbishop  of  the 
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province,  or,  if  vacant,  to  some  other  metropolitan,  vAxo  shall  confirm  the 
election,  and  invest  and  consecrate  the  person  elected. 

By  the  st.  1  Ed.  6.  2.  archbishoprics  and  bishoprics  were  made  donative: 
but  that  statute  is  now  repealed  by  the  st.  1  M.  ss*  2.  c.  2.  and  1  Eh  1. 
and  the  st.  25  H.  8.  20.  revived.     Co.  L.  134.  a.     R.  12  Co.  7. 

And  therefore,  upon  the  death  of  a  bishop,  the  dean  and  chapter  certified 
the  king  of  it  in  chancery,  and  prayed  the  king^s  licence  to  elect;  upon 
which  a  congt  (Teslire  goes,  and  they  make  the  election,  and  certify  it  to  the 
person  elected  himself,  and  have  his  consent,  tlicn  to  the  king  in  chancery, 
and  to  the  archbishop  ;  and  the  king  by  his  letters  patent  assents,  and  com- 
mands the  archbishop  to  confirm  and  consecrate  ;  who  examines  the  elec- 
tion, and  the  ability  of  the  person,  and  afterwards  confirms  and  consecrates 
him.     Jon.  160. 

And  there  is  the  same  proceeding  when  a  bishop  is  translated,  except  the 
consecration,  as  when  he  is  .newly  elected.  R.  Jon.  160.  1  Sal.  136,  7. 
2  Rol.  452. 

And  by  the  st.  8  El.  1  •  and  39  El.  8.  all  archbishops  and  bishops  of  the 
realm  are  declared  lawfully  such.     4  Inst.  321,  2. 

A  bishop,  though  chosen,  and  though  he  has  the  temporalties  delivered 
[•Jto  him,  is  not  a  complete  bishop  (unless  it  be  upon  a  translation)  till  his 
consecration.     1  Rol.  838.  1.  10.     2  Rol.  451. 

Nor,  can  he  do  a  judicial  act  -,  as,  institution  to  a  church,  &c.  2  Rol.  451. 

Yet  he  may  do  ministerial  acts  ;  as,  a  certificate  of  bastardy,  excommuni- 
cation, &c.     2  Rol.  451. 

But  a  bishopric  in  Ireland  is  now  donative.  1  Sal.  1 36.  Pal.  27.  Vide 
Ireland,  (E.) 

And  the  bishop  shall  be  created  by  patent  only.  R.  2  Cro.  553.  2  Rol. 
101.  130. 

The  jurisdiction  of  a  bishop  and  archbishop,  as  to  the  punishment  of  of- 
fences, andthehearing  and  determining  of  causes,  is  derived  out  of  the  crown. 
Vide  Prerogative,  (D  9.) 

And  therefore,  a  bishop  may  make  a  layman  his  commissary,  chancellor, 
or  official.     R.  Jon.  264.     Cro.  Car.  258. 

Or,  may  officiate  as  judge  in  person.     1  Sal.  134. 

[The  judgment  of  the  bishop,  that  a  candidate  for  a  lectureship  is,  from 
inquiry  made,  in  his  opinion,  an  unfit  person,  is  conclusive.     15  East,  1 17.1 

So,  though  the  St.  37  H.  8.  17.  says,  any  layman  married  or  unmarried 
may,  being  a  doctor  of  the  civil  law,  be  a  commissary,  official,  register,  &c. ; 
yet  if  he  be  not  a  doctor  of  the  civil  law,  he  may  be  a  commissary,  &c.  ;  for 
the  statute  speaks  in  the  affirmative  only.  R.  Cro.  Car.  258.  R.  Cro. 
£1.  314. 

A  bishop  is  a  bishop  of  the  universal  church.     Vide  Pal.  345. 

And  therefore,  a  bishop  of  Ireland,  or  Man,  has  the  title  of  bishop  here. 
Pal.  345. 

As  to  grant  and  seizure  of  temporalties.  Vide  Prerogative.  (D  23,  24, 25.) 

(C  3.)  Dean  and  Chapter. 

Every  archbishop,  and  bishop,  has  a  dean  and  chapter.  3  Co.  75.  a.  or 
a  chapter  without  a  dean.     2  Rol.  453. 

All  deans  and  chapters  are  either  antient  or  new.     Co.  L.  95.  a. 

In  the  ancient,  the  dean  was  chosen  by  the  chapter  upon  a  conge  tPeslire ; 
and  the  king  having  assented,  he  was  confirmed  by  the  bishop.  Co.  L.  95.  a. 
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The  archbishops  of  Canterbury  and  York,  and  the  bishops  of 
have  antient  chapters. 

The  new  chapters  are,  where  the  king  has  translated  a  prior,  and  convent, 
liC.  into  a  dean  and  chapter  to  a  bishop  ;  as  to  the  bishop  of  Norwich,  d£c. 
Co.  L-  95.  a.     3  Co.  73,  4. 

Or,  when  the  king,  upon  the  erection  of  a  new  bishopric,  erects  a  new 
dean  and  chapter.     Co.  L.  95.  a. 

By  the  st.  35  El.  3.  letters  patent  for  erection,  &c.  of  a  dean  and  chapter 
are  good. 

And  the  dean  in  the  new  translations  and  erections  is  donative,  and  bj 
the  king^s  letters  patent  is  installed.     Co.  L.  95.  a. 

[See  a  very  elaborate  investigation  on  the  subject  of  the  difie rent  kinds  of 
deans,  &c.  in  the  notes  to  Co.  Lit.  by  Mr.  Hargrave,  fo.  95.  et  seq*] 

The  dean  is  so  called,  because  he  has  ten  prebends  or  canons  at  least,  of 
which  the  chapter  consists.     Ibid. 

And  he  is  the  head  of  the  chapter.     Ibid. 

[*]  And  though  the  dean  and  chapter  make  a  corporation,  yet  the  deaa 
and  every  prebendary  of  the  chapter,  may  be  a  corporation  by  himself.  10 
Co.  31.  b. 

So,  the  dean  may  have  belonging  to  his  deanery,  a  church,  prebend,  or 
other  possessions.     Dy.  273.  a. 

If  a  deanery  be  donative,  and  the  king  by  letters  patent  grants  the  deane- 
ry, without  limiting  any  estate  ;  yet  he  has  all  the  estate  in  him,  viz.  to  the 
dean  and  his  successors.     R.  Dav.  46.  a. 

So,  if  the  king  limits  the  grant  to  him  for  life,  or  at  will  \  yet  he  shall  have 
the  fee.     Dav.  46.  a. 

The  dean  of  a  cathedral  or  collegiate  church  is  perpetual,  viz.  for  his  life. 

And  he  may  be  a  lay  as  well  as  a  spiritual  man.  Dy.  273.  a.  in  marg« 
Scmb.  cont.  2  Rol.  341.  1.  10. 

And  his  dignity  is  not  an  ecclesiastical  benefice  :.for  he  has  not  institution, 
except  where  it  is  presentative.     Lind.  125. 

Yet  it  is  a  spiritual  promotion.     2  Rol.  341.  1.  10. 

A  sub-dean  is,  tiiher  pro  hac  vice^  substituted  by  the  dean  ;  or  perpetual^ 
chosen  by  the  dean  and  chapter.     Lind.  327. 

But  a  rural  dean  is  employed  by  the  bishop  and  archdeacon,  and  is  tem- 
porary*    Lind.  14.  79.  327. 

The  office  of  the  dean  and  chapter  is,  to  advise,  and  assist  the  bishop  ia 
matters  of  religion,  to  consent  to  his  grants,  leases,  &c.  and  to  elect  the  bis- 
kop  upon  a  vacancy.     3  Co.  75. . 

The  dean  and  chapter  are  a  corporation. 
.    And  have  capacity  to  take  and  alien,  &c.  as  another  corporation. 

So,  they  may  subsist  without  any  lands  or  possessions.  3  Co.  75.  b.  2 
And.  167. 

A  dean  has  not  a  freehold  till  his  instalment.     2  Rol.  451 . 

A  dean  may  surrender  his  deanery  to  the  king,  by  which  it  shall  be  dissolv- 
ed.    Dy.  273.     Vide  3  Co.  75.  b. 

[A  dean  and  chapter  is  a  spiritual,  and  not  a  lay  body.  Lessees  of  Dean 
and  Chapter  of  Christ-church,  Oxon^s  Case,  IL  1  725,  Bunb.  209.1 

Vide  Chancery,  (3  C).  -" 

(C  4.)  Prebendary. 

A  prebend  is  jus  spirituale  percipiendi  proventus  in  ecchsia^  compelcntu 
percipienti  ex  divino  officio  cut  insistiu     Lind.  144.  verb.  Prebeudas. 
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A  eaaon  is  be,  qui  est  eiectus  infratrem^  and  has  a  stall  in  choro,  tt  locum 
m  capitulo.     Lind.  1 44.     Dj.  294.  b. 

A  prebend  is  derived  out  of  a  canonrj,  ntjilia  ex  matre;  sed  sine  reddilu 
non  pot4tl  c&nstitui.     Lind*  144. 

But  if  a  prebendary  aliens  his  whole  possession,  be  continues  prebenda- 
ry ;  for  he  has  his  stall  in  the  choir,  and  his  voice  in  the  chapter.  3  Co.  75.  b. 

If  he  demises  his  prebend,  the  prebendary  shall  do  the  things  proper  to 
bis  function,  and  not  the  lessee. 

He  shall  make  a  commissary,  which  belongs  to  him  by  prescription,  and 
&e  lessee  cannot  make  one.     Ray.  88. 

[The  admission  of  a  canon  mto  plenum  jus  has  relation  back  so  as  to  per- 
fect his  title  from  the  first.     1  M.  &  S.  205.] 

[There  is  no  lapse  to  the  bishop  in  the  case  of  a  canonry ;  it  is  not  a  mert 
spiritual  advantage.  And  semble,  that  he  h^  no  right, ander  [*]his  visitato- 
rial power,  to  appoint  ;9ro  tempore^  in  default  of  appointment  by  the  dean 
and  chapter.     1  T.  R.  650.] 

(C  5.)  Archdeacon. 

An  archdeacon  derives  his  authority  from  the  bishop,  and  ought  io  visit  as 
subordinate  to  him.     Hob.  16.     Cod.  Ju.  Eccl.  1009.     2  Rol.  448. 

By  the  canon  4to.  cone.  Toledo.  35  anno  630.  temp.  Honor.  1.  it  waft 
first  allowed,  that  a  bishop  languore  ant  occupationibus  implicatus  presbx" 
teros  vel  diaconos  mittat,  qui  reddit.  hasilicar.  reparation*  tt  ministrantium 
vitam  inqmrant ;  upon  which  the  bishop  divided  the  diocese  into  archdea- 
conries, and  gave  them  commission  to  visit.  Degs,  part  2,  c.  15.  Cod.  Ju« 
Eccl.  1006. 

In  the  time  of  the  Saxons,  they  had  jurisdiction  allowed  in  England, 
Rights  of  Convocation,  292. 

In  the  time  of  William  the  Conqueror  it  was  ordained,  quod  episcopus  vel 
archidiaconus  (who  before  sat  with  the  sheriflT), /?/flci7a*m  hundredo  amplvus 
nan  teneaty  but  right  shall  be  done  by  himself  according  to  the  canons,  &c. 
2  Rol.  216.  1.  15.     Jan.  Angl.  66. 

And  therefore,  he  is  now  as  oculus  episcopi*     4  Inst.  339. 

And  may  hold  a  court  within  his  archdeaconry,  where,  by  prescription,  or 
composition,  he  has  jurisdiction  in  ecclesiastical  causes.  4  Inst.  339.  Yid« 
Courts,  (N  9.) 

By  the  st.  24  H.  8.  12.  an  appeal  lies  from  him  to  the  bishop;  or,  if  he 
be  the  archdeacon  of  an  archbishop,  to  the  arches.  Vide  Prerogative^ 
(D  13.) 

(C  6.  a.)  Parson. — Of  what  a  parsonage  consists. 

A  parson  is  he  qui  personam  gerit ;  viz.  the  rector  of  a  parochial  church. 
Co.  L.  300.  a.     Vide  Parson. 

A  rectory  or  parsonage  consists'  of  glebe,  tithes,  and  oblations,  established 
for  the  maintenance  of  a  parson,  or  a  rector  to  have  cure  of  souls  within  the 
same  parish. 

And  there  need  notbe  more  glebe  than  the  soil  of  the  church,  or  church-yard. 

But  there  ought  to  be  some  land  ;  for  if  tithes  only  be  proved,  it  is  not  a 
rectory.     1  Sid.  91.     3  Sal.  377. 

[(C6.  b.)  Dilapidations.] 

[See  as  to  the  liability  to  make  good  dilapidations  ia  tbe  caae  of  resigna- 
tion.    2  *r.  R.  630.] 
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[Thus  of  a  prebendary.     Ibid.] 

(C  7.)  Who  may  be  a  parson. 

Every  man  presented,  instituted,  and  inducted,  shall  be  a  parson  to  a 
church  ;  though  he  be  an  alien  :  for  he  may  take  a  spiritual  possession,  not 
a  temporal  one.     2  Rol.  348. 1.  20.     Vide  Esglise,  (M). 

So,  an  abbot,  &c.  though  dead  in  law.     2  Rol.  348. 1.  10. 

So,  one  mere  laicus  ;  for  he  is  parson  till  deprivation.  2  Rol.  348.  I.  30. 
Vide  Esglise.  (M) 

Or,  wholly  ilUterate.     2  Rol,  348.  1.  32. 

[*J(C  8.)  Who  not. 

By  the  st.  13  EI.  12.  none  shall  be  admitted  to  any  benefice  with  cure, 
unless  he  be  of  the  age  of  23  years  at  least,  and  a  deacon. 

[Amended  by  23  G.  %  c.  28.  and  44  G.  3.  c.  43.} 

And  none  shall  be  a  minister,  or  admitted  to  preach  and  administer  the 
sacraments  under  the  age  of  24  years. 

So,  by  the  same  statute,  none  shall  be  admitted  to  preach  or  administer 
the  sacraments,  unless  he  bring  to  the  bishop  a  testimonial  of  his  honest 
life  and  professipg  the  doctrine  of  the  39  articles  ;  and  be  able  to  give  an 
account  of  his  faith  in  Latin,  according  to  the  said  articles,  or  have  a  spe* 
cial  gift  to  be  a  preacher. 

Nor,  shall  he  be  admitted  to  the  order  of  deacon,  unless  he  first  subscribe 
the  said  articles. 

Nor,  to  a  benefice  with  cure  unless  he  shall  first  have  subscribed  the  said 
articles  in  presence  of  the  ordinary,  and  publicly  read  the  same  in  the  church 
of  that  benefice,  with  declaration  of  his  unfeigned  absent  to  the  same. 

So,  by  the  st.  13  &  14  Car.  2.  4.  none  shall  be  admitted  to  a  parsonage, 
vicarage,  benefice,  &c.  before  he  be  ordained  priest,  according  to  the  form 
tlicreby  established,  unless  he  was  before  in  episcopal  orders. 

So,  by  the  same  statute,  he  ought  to  declare  his  unfeigned  assent  and 
consent  to  all  things  contained  in  the  book  of  common  prayer  in  two  months 
after  actual  possession,  or  else  shall  be  ipso  facto  deprived  :  and  the  patron 
may  present,  &c.  as  if  dead.     Vide  Parson,  (C). 

So,  a  woman  cannot  be  a  parson  ;  for  the  presentation,  institution,  and 
induction  of  her  is  null  and  void.     2  Rol.  348.  1.  33.     Hob.  149. 

(C  9.)  The  interest  of  the  parson. 

The  parson  is  seized  in  right  of  his  church,  and  the  freehold  of  the 
church,  church-yard,  and  glebe  belong  to  him.  Co.  L.  300.  b.  Vide  post, 
(C  14.)— Esglise,  (G  1.) 

And  therefore,  he  may  sue  and  be  sued  for  the  right  of  his  church.  Co. 
L.  300.  b. 

So,  for  the  benefit  of  his  church  or  successor,  he  shall  be  reputed  to  have 
the  inheritance  gnodam  modo  ;  and  therefore,  he  may  have  waste,  and  de- 
clare ad  cxlKtreditaiionem  ecclesia,     Co.  L.  341.  a. 

If  his  lessee  aliens,  &c.  he  may  have  a  writ  of  entry  ad  commtmtm  legem 
after  his  death,  or  in  consiinili  casu  during  the  life  of  the  lessee  ;  which 
wTits  lie  only  for  him,  who  has  an  inheritance  or  reversion  for  life.  Co.  L. 
341.  b.     F.  N.  B.  206.  F.     207.  G.  49.  D. 

So,  he  shall  have  an  ad  tcrmlmim  qui  proettriit,  and  a  quod  permiUaf  in 
the  debet.     Co.  L.  341.  b. 
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A  writ  of  mesne f  or  a  contra  formam  feoffamentu    Co»  L.  341.  b» 

So,  he  shall  have  a  cessavit.     F.  N.  B.  49.  C. 

And  upon  a  grant  to  him  and  his  successors,  he  shall  have  a  quid  juris 
etamat,  a  per  qxka  servitia,  or  a  quern  redditum  reddit.     F.  N.  B.  49.  H. 

So,  if  he  be  disseised,  or  aliens  in  fee,  &c.  his  successor  may  have  a  juris 
tiirum.     F.  N.  B.  48.  R. 

[*]0r,  if  another  recovers  against  him  by  default,  or  by  verdict,  when  he 
did  not  pray  in  aid  of  the  patron  and  ordinary.     F.N.  B.  48.  R. 

Or,  intrudes  into  the  rectory  after  the  death  of  his  predecessor.  F.  N, 
B.  49.  A. 

■ 

So,  a  parson  may  receive  homage.     Co.  L.  341.  b. 

If  a  parson  be  disseised,  he  himself  shall  have  an  assise,  or  a  writ  of  entry 
in  the  per,  cui,  or  post,  or  in  the  quibus.     F.  N.  B.  49.  B. 

But,  properly,  the  fee-simple  is  not  in  the  parson  :  but  in  abeyance.  Lit. 
8.  646. 

And  therefore  he  cannot  have  a  writ  of  right.     Lit.  s.  645. 

Nor,  a  writ  in  the  nature  of  a  writ  of  right,  as  a  writ  of  right  upon  a  dis- 
claimer, of  customs  and  services,  ne  injmte  vexes j  raiionabilibus  divisisj  quo 
jure^  &c.     Co.  L.  341 .  b. 

(C  10.)  Vicar. — The  original  of  vicarages. 

When  a  church  was  appropriated,  it  was  usual  to  endow  a  perpetual  vicar 
with  parcel  of  the  rectory,  to  have  the  cure  of  souls. 

[A  vicar  {quia  vicem  alterius  gerit)  was  a  name  not  known  until  the  reign 
of  king  Henry  III.,  before  which  the  rector  provided  a  curate,  and  main- 
tained him  by  an  arbitrary  stipend.  Seld.  c.  12.  s.  1.  Ayl.  Par.  Jur.  Can. 
Ang.  510.     1  H.  Bl.  423.] 

[But  in  that  reign  the  avarice  of  the  monks  and  rectors'had  proceeded  to 
such  lengths,  that  the  legislature  found  it  necessary  to  interfere,  and  it  was 
enacted,  that  curates,  who  from  being  vice  agents  were  then  called  vicars, 
should  have  some  determinate  support  assigned  to  them,  at  the  discretion  of 
the  ordinary,  for  the  perpetual  maintenance  of  the  cure,  and  should  be 
canonically  instituted  and  inducted.  15  R.  2.  c.  6.  4  H.  4.  c.  12.  Cro. 
Jac.  515.  Seld.  c.  12.  s.  1.  Ayl.  Par.  Jur.  Can.  Ang.  513.  Mirehouse 
on  Tithes,  10.] 

And  by  the  st.  15  R.  2.  6.  and  4  H.  4.  12.  the  appropriation  shall  be  void, 
if  a  perpetual  vicar  be  not  instituted  and  inducted  into  the  same  church  and 
convenably  endowed. 

Before  those  statutes,  the  endowment  of  a  vicarage  upon  an  appropria« 
tion  was  not  necessary.     2  Rol.  99. 

And  those  statutes  extend  only  to  future  time.  2  Rol.  99.  127.  R.  Pal. 
222. 

(C  11.)  How  created. 

The  parson,  patron,  and  ordinary  may  create  a  vicarage  without  the  king's 
assent.     2  Rol.  334. 1.  1 7. 

So,  in  time  of  avoidance,  the  patron,  and  ordinary.     2  Rol.  334. 1.  27. 

So,  the  parson  appropriate,  and  the  ordinary.     2  Rol.  334.  1.  20.  35. 

Though  the  appropriation  be  to  those  who  have  not  curam  animarum  ;  as, 
to  a  dean  and  chapter,  nunnery.     Plo.  Cpm.  497.     2  Rol.  334.  1.  25. 

But  the  ordinary  without  the  patron,  cannot  create  a  vicarage.     2  Rol. 

334.1.15. 
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(C  12.)  Or  reunited. 

So,  the  vicarage  tnaj  be  reanited  to  the  parsonage ;  if  it  be  imporerished. 

2  Rol.  337. 1.  50. 

Or,  if  the  parsonage  be  impoTerished.     3  Rol.  338. 1.  10. 

[''jAnd  may  be  reunited  hj  the  parson  appropriate,  and  ordinary,  in  time 
©f  vacation  of  the  vicarage.     2  Rol.  337.  1.  25.     Pal.  222.^ 

By  parson,  ordinary,  and  vicar,  when  the  vicarage  is  full!     Ley.  1 4. 

So,  by  the  pope  as  supreme  ordinary ;  the  parson  and  vicar,  where,  bj 
subsequent  usage,  the  intent  appears.     R.  2  Rol.  99.  127. 

If  the  parson  appropriate  presents  the  vicar  to  the  parsonage,  with  the 
•onsent  of  the  ordinary,  this  reunites  them.     2  Rol.  338.  I.  5. 

Or,  presents  to  the  vicarage  by  the  name  of  parsonage.    2  Rol.  338. 1. 17. 

So,  if  the  parsonage  be  recovered  by  a  title  paramount  the  endowment  of 
tile  vicarage,  they  are  reunited.     2  Rol.  338.  I.  30. 

And  by  union,  the  endowment  of  the  vicarage  returns  to  the  parsonage. 

3  Rol.  338.  1.  8. 

But  a  vicarage  shall  not  be  reunited  by  the  ordinary,  except  for  impor- 
arishment.     2  Ko).  388.  I.  12. 

And,  a  presentation  of  the  vicar  to  the  parsonage,  by  the  lessee  of  tbe 
parson,  does  not  bind  his  lessor.     2  Rol.  331.  I.  6. 

Or,  a  presentation  by  any  other  than  the  parson.     2  Rol.  338. 1.  22. 

Or,  by  the  king.     Dub.  2  Rol.  338. 1.  25. 

So,  aiter  the  st.  4  H.  4.  12.  a  vicarage  shall  not  be  dissolved.  2  Cro.  517, 

Nor,  after  the  st.  31  H.  8.  13.  when  the  parsonage  is  come  to  a  temporal 
hand.     2  Cro.  5 1 8. 

(C  13.)  Endowment. 

By  the  st.  15  R.  2.  G.  and  4  H.  4.  12.  the  ordinary  shall  endow  tbe  vicar- 
age according  to  the  value  of  the  church.     Vide  ante,  (C.  10,  &c.) 

[Besides  this  mode  there  were  two  others  by  which  it  might  be  endowed  ; 
first  with  lands  by  way  of  agreement ;  secondly,  with  a  parcel  of  the  par* 
sonage,  generally  the  small,  and  sometimes  particular  parts  of  the  great 
tithes.     Grom.  1090.     Mirehouse  on  Tithes,  11.] 

So,  if  the  vicarage  be  impoverished,  the  ordinary  may  enlarge  the  main* 
tenance.     2  Rol.  337.  1.  30.  358. 1.  1. 

And  there  shall  be  a  suit  for  it  in  the  ecclesiastical  court.  2  Ro).  337.  J.  35« 

And  the  vicar  may  libel  there  for  increase  of  maintenance  against  the 
parson  impropriate  and  his  lessee,  by  the  st.  32  H.  8.     R.  2  Rol.  337. 1.  30. 

So,  an  endowment  may  be  enlai^ed  by  the  bishop,  upon  notice  to  all,  who 
are  interested,  though  a  power  to  enlarge  be  not  reserved  upon  the  original 
endowment.     Hard.  329. 

So,  if  there  be  no  endowment  of  a  vicarage,  equity,  upon  an  iafonnation 
by  the  attorney-general,  will  compel  the  impropriator  of  the  small  tithes  to 
make  an  allowance.     R.  1  Ver.  247. 

Otherwise,  if  there  be  an  endowment,  though  small.     1  Ver.  247. 

The  endowment  shall  be  construed  by  usage ;  and  therefore,  if  a  vicar  be 
endowed  deminutis  de  cimis,  and  he  has  used  to  have  tithes  of  wood  of  the 
yearly  value  of  65.  8</.  ;  though  wood  in  its  nature  is  a  great  tithe,  yet  in 
respect  of  the  small  value,  and  the  usage,  the  vicar  shall  have  the  tithes  of 
the  wood.     R.  2  Rol.  335. 1.  45. 

[The  vicarage  being  derived  out  of  the  parsonage  no  tithes  can  dtjur% 
belong  to  the  vicar,  except  that  portion  which  is  described  in  hit  eadowmeot^ 
or  what  his  predecessors  have  iinmemorialiy  enjoyed.] 
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P][Tbe  rector  is  prima  facie  entitled  to  aU  the  tithes  of  the  parish,  small 
as  well  as  great;  and  the  vicar,  in  order  to  take  anj  part  of  them  from  him, 
must  either  produce  an  endowment  or  give  sjuch  evidence  of  usage  as  pre- 
supposes an  endowment.     2  Bulst.  37«     2  Ves.  511  •     Grom.  847.] 

[Since  courts  will  not  presume  any  .  thing  ex  parte  the  vicar  against  the 
rector.     Yelv.  86.     3  Atk.  497.] 

[When  however  the  vicar  produces  an  endowment,  then  the  situation  of 
the  parties  is  reversed ;  the  prima  facie  title  is  in  favour  of  the  vicar  ;  and 
if  the  rector  claims  any  of  the  articles  comprehended  within  the  terms  of 
it,  the  onus  probandi  is  thrown  upon  him*  In  such  case  it  is  incumbent  on 
the  rector  to  give  such  clear  and  cogent  evidence  of  an  usage  in  the  parish 
in  his  favour  with  respect  to  the  artij[:le8  he  insists  on,  as  shall  narrow  the 
terms  of  the  endowment,  and  induce  a  presumption  that  the  parties  inter- 
ested had  come  to  some  new  agreement,  or  that  some  different  arrange- 
ment had  been  made  with  respect  to  the  distribution  of  the  tithes,  between 
the  date  of  the  endowment  and  the  disabling  statutes  of  queen  Elizabeth. 
Grom.  1527.] 

[An  endowment  therefore  is  not  always  conclusive  evidence  of  the  vicar's 
right  against  the  parson,  but  may  be  narrowed  or  varied  by  subsequent 
usage ;  and  if  such  usage  occurs,  the  effect  of  it,  where  it  is  sufficient  to 
outweigh  the  endowment,  is  properly  triable  at  law.  Grom.  1258.  7  B. 
P.  C.  100.     4  Wood's  Dec.  268.1 

[Possession  is  a  species  of  evidence  to  prove  an  endowment,  where  an 
express  endowment  cannot  be  produced,  or  to  furnish  ground  for  presuming 
an  augmentation,  where  there  is  no  express  endowment.     Grom.  1244.] 

[Which  may  be  also  presumed  from  the  long  and  continued  possession  of 
first-fruits  and  tenths.     12  Rep.  4.     Grom.  716.] 

[And  where  there  has  been  no  enjoyment  conformably  to  the  terms  of 
the  endowment,  usage  may  be  resorted  to,  to  shew  that  a  money  payment 
has  existed  in  lieu  of  what  the  endowment  mentions.  Cro.  Jac.  252.  12 
Kep.  4.     Bunb.  262.     Grom.  675.] 

[And  in  general  where  a  vicar  proves  an  endowment  of  all  the  smal! 
tithes,  the  rector  claiming  any  portion  of  them  must  shew  some  grant  or 
agreement  before  the  disabling  statutes,  without  which  no  usage  or  enjoy- 
ment on  the  part  of  the  rector  will  bar  the  vicar's  claim  to  any  of  the  tithes 
within  his  endowment.  Grom.  938.  3  Wood's  Dec.  146.  Grom.  926.  S 
Wood's  Dec.  207.     Mirehonse  on  Tithes,  11.15.] 

So,  if  he  be  endowed  de  dtcimis  garbarumy  and  by  usage  he  has  always 
bad  the  tithe  of  hay,  as  well  as  of  com.  R.  2  Rol.  335.  1.  30. ;  for  an  aug- 
mentation of  the  endowment  shall  be  intended.  Hard.  328.  Pal.  222.  2 
Rol.  161. 

So,  it  shall  be  construed  liberally :  as,  if  a  vicar  be  endowed  of  all  tithes, 
except  com  ;  he  shall  have  hops,  rape-seed,  &c.  though  they  be  things 
newly  sown  in  England.     R.  2  Rol..  334.  1.  40. 

If  he  be  endowed  of  small  tithes,  and  arable  land  is  afterwards  converted 
into  pasture,  he  shall  have  the  small  tithes  of  it.     2  Rol.  335. 1.  23. 

If  endowed  of  all  the  tithes  of  a  manor,  he  shall  have  the  tithes  of  the 
freeholds,  as  well  as  of  the  copyholds ;  for  they  all  make  the  manor.  R.  2 
Rol.  335.  1.  27.     Cro.  El.  463.     Ow.  58. 

Yet  a  vicar  shall  not  have  tithes  of  the  glebe,  though  severed  afler  the 
endowment.     R.  2  Rol.  335.  1.  10. 

[*]So,  if  there  be  no  endowment,  the  vicar  cannot  claim  any  thing.  R. 
Pal.  426,     Vide  supra. 
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fEven  where  there  does  not  appear  to  be  any  endowment  (which  a  vicar- 
age may  be  without,  Palm.  426),  the  small  tithes  having  been  constantly  re- 
ceived by  the  vicar,  there  is  reasonable  ground  of  presumption  that  he  is  en- 
titled to  all  modern  species  of  small  tithes.     Grom.  1247.] 

[But  where  the  rector  has  actually  time  out  of  mind  received  some  of  the 
small  tithes,  thereby  proving  that  the  vicar  could  not  have  been  endowed  of 
all  of  them,  the  common  law  right  being  in  favour  of  the  rector,  the  vicar 
cannot,  against  that  common  law  right,  claim  a  species  of  small  tithe  which 
he  has  never  enjoyed.     Mirehouse  on  Tithes,  15.] 

(C  14.  a.)  The  interest  of  the  vicar. 

By  the  common  law  the  vicar  had  not  the  freehold  of  the  church  or 
church  yard,  nor  could  have  di  juris  utrum  for  his  glebe,  nor  be  named  tenant 
to  the  praecipe  for  his  glebe,  without  his  parson.     2  Rol.  336.  F.     Vide  £s- 

glise,  (G  1 .) 

[The  rector  may  convey  the  glebe  to  the  vicar.  Grom.  435.  Cro»  Car. 
169.     Gibs.  Cod.  661.] 

But  now,  by  the  st.  14  Ed.  3.  17.  a  vicar,  &c.  shall  have  2i  juris  vlrum 
for  lands,  &c.  of  the  vicarage,  and  recover  in  other  writs,  as  a  parson  may. 

And  therefore,  he  shall  have  an  assise.     3  Sal.  377. 

So,  a  vicar  shall  have  aid  of  the  parson,  patron,  and  ordinary.  3  Rol. 
336. 1.  48. 

So,  a  vicar  shall  have  the  trees  in  the  church  yard  4  for  he  stands  liable 
to  the  repairs  of  the  church.     Semb.  2  Rol.  337. 1.  15. 

[(Cl4.b.)  Curate.] 

[If  a  rector  give  A.  B.  a  title  to  the  bishop,  and  thereby  appoint  him 
curate  of  his  church,  promising  to  allow  him  a  salary,  and  to  continue  him 
in  the  office  of  curate,  till  otherwise  provided  with  some  ecclesiastical  pre- 
ferment, unless  lawfully  removed  for  any  fault,  he  cannot  afterwards  re- 
move him  without  cause.     Cowp.  437.J 

[A  curacy  is  augmented  by  the  mere  order  for  augmentation  made  by  the 
governors  of  queen  Anne's  bounty  in  the  form  prescribed.     1 1  East,  478.] 

[(C  14.  c.)  Lecturer.] 

[As  to  the  creation  of  a  lectureship,  see  1  T.  R.  331.  4  T.  R.  125.  2 
East,  462.] 

[And  whether  a  preferment  within  a  curate's  title.     Cowp.  437.] 

[(C  14.  d.)  Residence,  &c.  of  Clergy.] 

[See  the  late  act  of  57  Geo.  3.  c.  99.] 

(C  15.)  What  persons  have  cure  of  souls. 

The  parson  of  a  parish-church  has  curam  animarum* 

And  the  perpetual  vicar,  who  is  presentative.     2  Cro.  517. 

So,  a  parson  appropriate,  till  a  vicar  be  established.     2  Rol.  341. 1.  50. 

[*]So,  the  parson,  where  the  vicar  is  instituted  only  in  aid  of  the  parson. 

So,  a  donative  of  the  king  may  have  the  cure.  2  Rol.  341.  1.  ult.  Vide 
Donative. 

So,  the  parson  and  vicar  may  both  have  the  cure  ;  the  parson  habitualiitr, 
the  vicar  actualiter.     2  Cro.  618. 
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But  if  a  perpetual  vicar  be  presented,  the  parson  ceases  to  have  the  cure. 
3  Ro].  341.  I.  47. 
So,  a  dean,  or  archdeacon. has  not  the  cure. 
So,  a  prebendary  has  not  the  cure.     2Rol.  341.  1.  45.     Cro.  El.  79, 

(C  16.)  Who  are  dignitaries. 

Every  promotion  in  the  church,  having  jurisd  iction  annexed,  is  a  dignitjT: 
as,  a  deanry.     Cro.  EI.  663. 

An  archdeaconry.     Semb.  cont.  Cro.  El.  663. 
But  a  parson  is  not  a  dignitary.     Cro.  El.  663. 
Nor,  a  provost.     Cro.  El.  663. 
Nor,  a  chaplain,  or  prebendary.     Cro.  El.  663. 

(D)  WHAT  PRIVILEGES  BELONG   TO  ECCLESIASTICAL  PER- 

SONS. 

By  the  st.  M.  Ch.  9  H.  3.  1.  Ecclesia  sit  libera^  et  habeat  omnia  jura  $ua 
tt  libtriaiis  iilcBsas* 

So,  by  the  st.  50  Ed.  3.  1 . 

And  this  extends  to  all  ecclesiastical  persons.     2  Inst.  3. 

And  therefore,  no  ecclesiastical  person  shall  be  chosen  to  a  temporal 
office  :  as,  sheritT.     Vide  infra. 

Nor,  shall  be  expendilorfor  lands,  which  he  has  within  a  level,  for  sew- 
ers.    Per  two  J.  1  Mod.  282.     1  Lev.  303. 

Nor,  shall  be  constable,  reeve,  beadle,  &c. 

Nor,  shall  be  bound  to  serve  in  war  in  person ;  for  militans  Deo  n«  m- 
plicii  senegoiiis  secularibus.     2  Inst.  4. 

And  therefore,  if  he  holds  lands  by  chivalry,  &c.  he  ought  to  find  a  suf- 
ficient deputy,  or  pay  escuage  *,  and  need  not  serve  in  person.     Co.  L.  99.  a. 

So,  if  he  has  lands,  by  reason  of  which  he  ought  to  be  a  reeve,  beadle, 
&c.  when  chosen,  if  he  was  a  layman ;  he  shall  not  be  chosen,  being 
infra  sacross  ordines :  or,  if  he  be,  he  shall  have  a  writ  for  his  discharge, 
and  upon  that  an  alias,  pluries,  and  attachment*  F.  N.  B.  175.  B.  Reg. 
187.  b.     2  Inst.  3. 

So,  by  the  st.  Marl.  52  H.  3.  10.  all  ecclesiastical  persons  are  discharg- 
ed of  suit  at  the  leet,  or  torn.     2  Inst.  4.  121. 

So,  by  the  common  law,  eundo^  morando^  aut  redeundo  from  divine  ser- 
vice, a  priest  cannot  be  arrested.     12  Co.  100.     2  Bui.  72. 

And  by  the  st.  50  Ed.  3.  5.  and  1  R.  2.  15.  he  that  so  arrests  shall  suffer 
imprisonment,  ransom,  and  make  gree  to  the  party  :  provided  he  do  not 
hold  himself  there  by  collusion. 

So,  an  action  lies  upon  these  statutes,  if  a  clerk  be  arrested,  when  at- 
tending upon  divine  service.     Vide  12  Co.  100. 

Though  it  be  through  ignuraiice,  and  he  is  afterwards  discharged. 

So,  one  may  be  sued  for  it  in  the  ecclesiastical  court,  and  shall  pay 
costs.     Vide  2  Bui.  72. 

But  the  arrest  is  good  ;  and  a  rescuer  is  not  excused. 

[*]So,  he  may  be  arrcdted  at  the  suit  of  the  king;  as,  upon  a  warrant  of  a 
justice  of  peace. 

Or,  if  he  absconds,  and  cannot  otherwise  be  taken. 

So,  a  capias  does  not  lie  against  an  ecclesiastical  person,  who  has  a  bene^ 
fice  :  and  for  his  security,  upon  a  statute  staple,  roerchaut,  or  recognizance, 
there  shall  be  awarded  a  capias  si  laicus,     2  Inst.  4. 
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So,  in  any  other  action  where  a  cc^fnas  lies,  if  the  eberiff  returns,  clerieus 
benefidatusj  nullum  hahens  laicum  feodum^  there  shall  be  a  writ  to  the  bish- 
op, commanding  that  lie  compel  him  to  appear.  2  Inst.  4.  2  Rol.  230. 
1.  45. 

And  if  the  bishop  does  not  cause  him  to  appear,  a  distringas  goes  against 
the  bishop.     Reg.  26.  b. 

So,  if  upon  9ijieri  facias  the  sheriff  returns  cUricus  beneficialus^  Sic*  there 
shall  be  a  Jieri  facias  to  the  bishop  to  levy  de  bonis  eccltsi(zsticis»  Reg.  23. 
26.  b. 

And  upon  such  a  writ  to  the  bishop,  he  by  his  mandate  shall  sequester  his 
benefice  till  he  appears,  or  the  money  be  levied.     1  Sal.  320. 

[On  sheriff's  return  that  defendant  is  clericus  beneficiatus  nullum  habens 
laicum  faodum^  fieri  facias  de  bonis  ecclesiasiicis  issued  to  the  bishop,  on  af- 
fidavit of  the  debt's  being  levied,  rule  to  the  bishop  to  return  to  the  writ. 
E.  4  G.     Str.  87.1 

[On  aflidavit  of  debt's  being  levied,  the  bishop  being  dead,  rule  to  his  ex- 
ecutor to  return  fieri  facias  de  bonis  ecclesiasiicis.     Ibid.] 

S Though  a  levari  facias  de  bonis  ecclesiasiicis  be  a  continuing  execution, 
a  levy  may  be  made  under  it  from  time  to  time  after  it  is  returnable, 
till  the  sum  indorsed  be  satisfied ;  yet  if  it  be  actually  returned,  the  authori* 
ty  of  the  bishop  is  at  an  end.     C.  P.  M.  36  Geo.  3.  2  H.  Bl.  582.] 

[Therefore  where  such  a  writ  remained  in  the  hands  of  the  bishop  long 
after  it  was  returnable,  who  sequestered  the  profits  of  a  vicarage,  accruing 
as  well  before  as  after  the  return  day,  and  being  ruled  to  return  the  writ, 
returned  only  the  amount  of  the  sum  levied  up  to  the  return-day,  the  court 
would  not  order  the  writ  and  return  to  be  taken  off  the  file,  but  would  only 
permit  the  return  to  be  amended  by  inserting  the  sum  levied,  up  to  the 
time  when  the  writ  was  actually  returned.     Ibid.] 

[The  proper  mode  of  proceeding  is  to  rule  the  bishop  from  time  to  time 
to  know  what  he  has  levied,     lbid.1 

[Attachment  may  issue  against  bishop  for  not  returning  fieri  facias  de 
bonis  ecclesiasiicis.  Semb.  But  it  is  more  proper  to  move  against  bis 
chancellor,  commissary,  or  official,  who  usually  return  them.  T.  26  &  26 
G.  2.     1  Wils.  332.] 

But  where  the  sheriff  returns  clericus  nullum  hahens  laicum  feodtun^ 
without  saying  beneficialus^  ^  capias  shall  be  granted  to  the  sheriff  against 
him ;  for  it  does  not  appear  that  he  has  a  benefice,  by  which  he  may  be 
warned  by  the  bishop.     2  Inst.  4. 

So,  upon  a  fieri  facias  against  a  bishop,  the  bherifi  ought  not  to  return 
clericus  beneficialus :  for  he  has  temporalties.     Semb.  Het.  20. 

So,  if  the  return  is  clericus  beneficialus^  the  bishop  cannot  sequester  his 
salary :  as,  fellow  of  a  college  by  a  mandate  to  the  master,  &c» ;  for  that  is 
no  benefice.     R.  1  Sal.  320. 

So,  in  othercases,  an  ecc1esiai>tical  person  is  not  privileged  from  an  ar- 
rest for  a  just  cause.     2  Rol.  220.  1.  40. 

[*]So,  by  the  St.  M.  Ch.  1.  all  possessions  and  goods  of  ecclesiastical 
persons  shall  be  freed  from  all  exactions.     2  Ittst.  2. 

And  by  the  st.  9  Ed.  2.  Art.  Cleri.  9.  the  goods  of  ecclesiastical  persons 
shall  liOt  be  distrained  in  via  rtgia,  aul  feodis  eccUsiasUds  qutbvs  olim  do- 
latcc.     2  Inst.  4.  627. 

Si),  by  the  St.  18  Ed.  3.  (not  printed)  ecclesiastical  possession.s  acqniied 
before  20  Ed.  1 .  were  exempted  from  tenths  and  lifteenlhs  granted  bv  pariia* 
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ment  to  the  king ;  becaase  they  were  charged  20  Ed.  1 .  with  tenths  to  the 
pope.     2  Inst.  638. 

So,  for  tithes,  which  ate  spiritaal,  nuUiu  dt  reparatione  poniis^  aut  aliqui* 
bus  oneribua  temporalibus  onerari  debet,     2  Inst.  641. 

And  ecclesiastical  persons  shall  be  discharged  of  tolls,  customs,  average, 
pontage,  paviage,  &c.  for  their  ecclesiastical  goods.     2  Inst.  4. 

And  if  they  be  molested,  thej  may  have  a  writ  for  their  discharge.  F.  N. 
3.  227.  F.     Reg.  260. 

So,  for  goods  bought  for  their  sustenance.     F.  N.  B.  227.  F. 

So,  they  shall  be  discharged  of  purveyance  for  their  own  proper  goods. 
.3  lust.  3.  35. 

And  shall  have  the  king's  writ  for  their  discharge.     F.  N.  B.  30.  a« 

By  the  st.  M.  Ch.  9  H.  3.  2t.  nulla  carecta  dominica  persona  ecclesiastu 
cce,  ^c.  per  ballivos  nostras  capialur. — Confirmed,  as  to  all  purveyance,  by 
the  St.  14  Ed.  3.  1.     18  Ed.  3.  4.   and  1  R.  2.  3.     Vide  2  Inst.  35. 

So,  if  an  ecclesiastical  person  fears  that  his  goods,  or  the  goods  of  hif 
farmer  will  be  taken  by  any  minister  of  the  king,  he  may  have  a  protection 
cum  clausula  nolumus  for  his  security.     2  Inst.  4.     F.  I*f.  B.  29.  A. 

So,  an  ecclesiastical  person  is  capable  of  a  temporal  office :  for  where  a 
petition  was,  that  he  should  not  be  chancellor,  treasurer,  clerk  of  the  privy 
seal,  baron  of  the  exchequer,  chamberlain  of  the  exchequer,  comptroller, 
&c.  the  king  answered,  that  he  will  do  as  he  thinks  fit.  2  Rol.  221.  I.  5« 
Vide  supra. 

But  the  St.  IVI.  Ch.  9  Hen.  3.  1.  confirms  only  the  ancient  rights  of  eccle- 
siastical persons ;  and  does  not  give  them  any  new  ones.     2  Inst.  3. 

So;  notwithstanding  Art.  Cleri.  9.  the  goods  of  ecclesiastical  persons  may 
betaken  for  issues,  or  other  dues  to  the  king.     2  Inst.  627. 

So,  toll,  &c.  may  be  taken  of  them,  if  they  merchandize ;  for  the  writ 
says,  dum  merchandizas  non  exerceant  de  eisdem.  Cent,  per  HerlCi  F»  N« 
B.  227.  F. 

So,  by  express  custom  or  prescription,  tithes,  &c.  in  the  hands  of  a  spi- 
ritaal  person  may  be  charged  to  pontage,  murage,  &c.     Cal.  101. 

So,  the  clergy  shall  be  liable  to  all  charges  imposed  by  act  of  parliament, 
if  they  be  not  exempted  by  the  same  act.     R.  1  Vent.  273. 

As  to  rates  made  pursuant  to  st.  43  El.  for  relief  of  the  poor. 

So,  they  shall  be  bound  by  the  statutes,  which  require  the  sending  of  carts 
and  horses  for  the  repair  of  the  highway.  R.  1  Vent.  273.  cited  Lut.  1563. 
2  Lev.  139. 

But  a  tax  or  subsidy  charged  upon  a  bishop,  parson,  &c.  if  he  dies,  shall 
Dot  be  a  charge  upon  his  successor,  but  upon  his  heir  or  executor  only.  R. 
Lane,  51. 

So,  by  the  st.  21  H.  8.  13.  no  spiritual  person  shall  take  to  farm  to  him- 
self  or  his  use,  from  the  king  or  others,  by  writing  or  parol,  any  lands,  tene- 
ments, &c.  for  life,  years,  or  at  will,  on  pain  of  10/.  a  month,  &c. 

[♦][The  21  Hen.  8.  c.  13.  was  amended  by  43  G.  3.  c.  84.  But  by  69 
G.  3.  c.  99.  all  former  acts  relating  to  spiritual  persons  holding  of  farms  are 
repealed. — Spiritual  persons  not  to  farm  above  eighty  acres,  without  con- 
sent of  bishop.     Id.  s.  2.] 

[Penalty  forty  shillings  per  acre.     Ibid.] 

I^Spiritual  persons  trading  forfeit  value  of  goods,  and  contracts  void.  Id. 
B.  3.1 

[What  buying  and  selling  by  schoolmasterSi  tutors,  or  other  spiritual  per- 
sons, excepted  and  allowed.     Id.  s.  4.1 
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Nor,  shall  take  any  annual  rent  or  profit,  by  reason  of  such  lease  or  ftrm, 
&c.  on  pain  of  10/.  a  month,  and  ten  times  as  much  as  he  or  any  to  his  use 
shall  take  in  such  rent,  profit,  &c.  a  moiety  to  the  king,  the  other,  &c. 

And  such  lease,  &c*  to  any  spiritual  person  or  his  use  shall  be  void,  ac 
well  against  the  lessor  as  the  lessee. 

Nor  shall,  being  beneficed  with  cure,  occupy  any  parsonage  or  vicarage 
in  farm  of  the  lease  of  any  other,  nor  take  any  rent  or  profit  out  of  such 
farm,  on  pain  of  40s.  per  week,  &c. 

But  by  the  same  statute,  spiritual  persons  may  take  to  farm  the  temporal- 
ties  of  an  archbishop,  bishop,  ^c.  during  vacation. 

Or,  if  their  glebe  be  not  sufficient,  &c.  may  take  in  farm  other  lands  for 
the  expence  of  their  houses  and  hospitalities. 

And  may  keep  as  much  of  their  lands,  &c.  in  right  of  their  hoases,  as 
fthall  be  necessary  for  their  cattle  and  corn,  for  tlie  maintenance  of  their 
households  and  hospitalities,  without  fraud. 

And  may  take  dwelling-houses  with  orchards  and  gardens  in  a  cityy  bor* 
ouglxy  or  town,  for  their  own  habitation. 

So,  if  a  spiritual  person  takes  a  lease  for  years,  or  at  will,  of  lands.  &c.  it 
shall  not  be  void.     R.  Dy.  368.  a. 

So,  by  the  st.  21  H.  8.  13.  no  spiritual  person  shall  buy,  to  sell  again  for 
profit,  in  any  market,  fair,  &c.  any  cattle,  corn,  lead,  tin,  hides,  leather, 
tallow,  fish,  wool,  wood,  victual,  or  merchaxidize,  on  pain  of  treble  value 
&c.     And  such  contract  shall  be  void. 

Nor,  shall  use  any  tanhouse,  or  brewhouse,  unless  for  service  of  the 
bouse,  on  pain  of  10/.  per  month,  &c. 

But  by  the  same  statute,  if  a  spiritual  person  buys  without  fraud,  horses, 
cattle,  goods,  &c.  for  his  necessary  uses,  and  afterwards  dislikes  them,  he 
may  sell  them  again,  &:c. 


[Vide  St.  43  G.  3.  c.  84.  &  109.] 


By  St.  17  G.  3.  c.  53.  where  there  is  no  house,  or  it  is  so  much  out  of 
repair  that  one  year's  neat  income  will  not  repair  it,  parson,  by  consent  of 
patron  and  ordinary,  may  borrow  two  years  neat  income  on  mortgage- for 
twenty-five  years,  which  binds  successors.  lntc?rest  and  5/.  per  ctnt.  (or 
10/.  per  cent,  if  non-resident)  shall  be  paid  annually.  If  the  intumbent  do 
not  apply,  the  ordinary  may,  where  the  living  is  100/.  per  ann.  and  die  par- 
son non*resident.] 

[If  a  parsonage  or  vicarage  house  be  destroyed  without  any  fault  in  the 
incumbent,  the  ecclesiastical  court  usually  orders  a  fifth  part  of  the  profits 
of  the  hving  to  be  set  apart  for  rebuilding.  C.  P.  T.  16  &  17  Geo.  2. 
Willes,  413.] 

[*]ECCLESIASTICAL  CENSURES.       Vide  PREROGATIVE,  (D  12.) 

" COURTS.  Vide  Courts,  (N  1,  &c.) — Dishes,  (M  1,tc.) 

'  ■■     ^  -  ' — ^ jurisdiction,  and  laws.  Vide  Prerogative,  (D9,&c.) 

EGYPTIANS, 

Vide  Justices,  (S  9.) 

EJECT3IENT, 

(A)  BY  WHOM  IT  LIES.  p.  551. 

(B)  BY  WHOM  NOT.  p.  553. 
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J9y  whom  it  lies.  53S 

(A)  BY  WHOM  IT  LIES. 

Ad  ejectment  lies  by  a  lessee  for  years  for  recovery  of  Msi  tcrrn,  and  dama- 
ges, if  he  be  ousted  by  his  lessor,  or  a  stranger.     F.  N.  B.  220. 

JTIt  ia  a  possessory  remedy,  and  only  competent  where  the  lessor  of  plain- 
tiffmay  enter ;  therefore  it  is  necessary  for  plaintiff  to  shew  his  lessor  nad  a 
right  to  enter,  by  proving  a  possession  within  twenty  years,  or  accounting  for 
the  want  of  it  under  some  exception  in  21  J.  1.  c.  16.  H.  30  G.  2.  1  B. 
M.  60.] 

Of  what  ^things  it  hes,  or  not,  and  upon  what  demise,  and  how  the  judg- 
ment shall  be.     Vide  Pleader,  (2  Z  1,  &c.) 

{  In  all  cases,  where  a  right  of  entry  exists,  and  the  thing  or  interest  is 
tangible,  so  that  possession  can  be  delivered,  ejectment  will  lie  for  it. 

Thus,  if  a  grantor  reserve  to  himself,  his  heirs,  &c.  for  ever,  the  right  of 
erecting  and  occupying  a  mill  dam,  at  a  certain  place,  without  any  hindrance 
or  molestation  from  the  grantee,  his  heirs,  &c.  he  has  such  an  interest  in  the 
lorAis  in  quo  as  will  support  an  ejectment.  Jackson  v.  Buel,  9  Johns.  Rep. 
298. 

But  it  is  otherwise,  if  the  place  or  quantity  of  ground  be  not  defined,  and 
there  be  no  actual  entry  or  location.     Jackson  v.  May,  16  Johns.  Rep.  184. 

So  ejectment  will  not  lie  for  things  whereof  possession  cannot  be  deliver- 
ed ;  as  for  a  mere  privilege  of  a  landing  place  held  in  common  with  other 
citizens  of  a  towa.      Black  v,  Hepburne,  2  Yeates,  331.  \ 

But  now  the  course  is  to  make  a  nominal  plaintiff  upon  a  feigned  demise* 

And  after  the  declaration  delivered,  the  plaintiff  may  be  changed  by  rule 
of  court,  before  piea,  if  there  be  cause  for  it;  as,  if  he  be  a  witness  upon 
the  trial  of  the  cause.     5  Mod.  333. 

[Ejectments  are  under  the  control  of  the  court,  and  may  be  managed  by 
them  to  answer  every  end  of  justice  and  convenience.  H.  2  G.  3.  3  B. 
M.  1290.] 

[And  therefore,  if  by  any  means  the  plaintiff  can  be  supposed  to  have  a 
title  as  laid  in  the  declaration,  after  verdict,  the  court  will  support  the  judg- 
ment :  thus,  if  there  be  two  demises  of  the  same  premises  laid  on  the  same 
day,  the  court  of  error  in  favour  of  the  ju<lgment  will  suppose  that  the  de- 
mises were  made  by  two  joint  tenants  of  the  whole  land,  though  each  demise 
will  pass  only  the  respective  moiety  of  him  whose  demise  it  is.     I  Wils.  1.] 

[The  court  will  not  order  a  lessor,  having  privilege,  to  name  a  good  plain- 
tiff to  be  liable  to  costs.     M.  8  G.     Str.  479.] 

[If  a   person    claims  land  as  lord,  by  escheat,  the  proper  way  to  try  the 
right  is  for  him  to  bring  ejectment ;  and  the  person  claiming  as  heir  shall  de- 
fend either  alone  or  with  the  tenant  in  possession.     H.  2  G.  3.     3  B.  M. 
J  290.] 

[The  formal  title  ef  a  trustee  shall  not  be  set  up  against'  the  cestui/  gue 
trust :  but  if  the  trustee  is  a  trustee  for  mortgagees,  and  noc  for  the  [*]de- 
fendant  the  mortgagor,  he  n\\y  recover.     P.  6  G.  3.     3  B.  M.  1898.} 

[Where  it  is  clear  that  the  person  in  whom  the  legal  estate  is  vested  is  a 
mere  trustee,  he  shill  not  avail  himself  of  his  title  to  defeat  his  cestuy  que 
trust  from  recovering  in  ejectment.     Doug.  721.  777.] 

[As  where  a  trust  term  is  a  mere  matter  of  form,  and  the  deeds  mere 
muniments  of  another^s  estate  :  this  shall  no't  be  set  up  against  the  real 
owner.     1  Term  Rep.  759.  n.] 

[So,  tenant  in  possession  under  a  lease,  whose  tenancy  is  not  meant  to  be 
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disturbed  by  the  lessor  of  the  plaintiff  id  ejectment,  shall  nerer  set  up  his 
kase  to  bar  the  recovery.     Ibi<l.] 

[So,  a  mortgagor  shall  not  set  up  the  title  of  a  third  persoa  against  his 
mortgagee.     Ibid-] 

fNor,  tenant  against  his  lessor.     Ibid.] 
Neither  shall  the  surrenderor  of  a  copyhold,  before  admittance,  set  ap  a 
formal  objection  against  the  surrenderee*     Ibid.  600.] 

[In  sucn  cases  the  jury  may  presume  an  old  satisfied  term  surrendered  to 
the  cestuy  que  use,  in  order  to  substantiate  a  lease  executed  by  him.  B»  R* 
M.  37  Geo.  3.     7  T.  R.  2.     B.  R.  M.  37  Geo.  3.     7  T.  R.  47.] 

[But  if  no  such  presumption  be  made,  and  it  appear  in  a  special  verdict 
that  such  a  term  is  still  outstanding  in  a  trustee,  who  is  not  joined  in  the 
action,  the  cestuy  que  use  cannot  recover.     Ibid.] 

[Where  plaintiff  produced  an  original  lease  of  a  long  term,  and  proved 
possession  for  seventy  years,  the  mesne  assignments  shall  be  presumed*  2 
Bl.  1228.1 

[If  B.  claiming  under  A.  let  lands  for  a  year  to  C,  and  die,  and  A.  after- 
wards bring  an  ejectment  against  C,  C.  cannot  dispute  A.^s  iiUe*  B.  R* 
H.  38  Geo.  3.     7  T.  R.  488.] 

\  If  tenant  for  years  holds  over,  he  cannot  in  ejectment  against  him,  dis- 
pute the  title  of  the  lessor,  nor  set  up  the  title  of  another.  Jackson  v. 
M'Leod,  12  Johns.  Rep.  182.  \ 

[But  a  mere  equitable  title  is  insufficient  to  support  an  ejectment.  7  T. 
R.  2.] 

[In  ejectment  the  person  having  the  legal  title  must  prevail.  B.  R.  M« 
3  Geo.  3.     8  T.  R.  2.] 

[And  therefore  a  plaintiff,  claiming  under  an  elegit  subsequent  to  a  lease 
granted  to  the  tenant  in  possession,  cannot  recover,  though  he  give  the 
tenant  notice  that  he  does  not  mean  to  disturb  his  possession,  but  onlj 
wishes  to  get  into  the  receipt  of  the  rents  and  profits.     Ibid.] 

[When  the  landlord  is  made  defendant,  the  plaintiff  must  prove  the  de* 
fendant's  tenant  in  possession  of  the  premises.     1  Wils.  220.] 

[And  can  recover  such  premises. only  as  are  proved  to  be  in  the  possession 
of  the  tenant.     C.  P.  M.  37  Geo.  3.     1  Bos.  &  Pul.  573.] 

I  It  seems,  that  evidence  of  title  to  an  undivided  moiety,  in  ejectment, 
will  not  sustain  a  count  for  the  whole  tract.     Young  v.  Drew,  2  Hay w.  lOO. 

But  if  the  count  is  brought  for  a  moiety,  or  a  less  quantity  than  the  whole 
tract,  a  recovery  may  be  had  for  any  quantity  less  than  the  quantity  de- 
manded. Squires  v.  Riggs,  2  Hayw.  150.  Den  v.  Evans,  2  Hayw.  222. 
Vide  Apthorp  v.  Backus,  Kirby,  41a.     Clay  v.  White,  1  Munf.  162. 

So,  if  the  defendant  disclaims  as  to  a  part  of  the  premises  demanded,  the 
plaintiff  may  take  out  a  writ  of  possession  for  the  residue*  Squires  v.  Riggs, 
uhisMpra.  \ 

[The  court  will  permit  a  mortgagee  to  be  made  defendant  vrith  the  mort- 
gagor.    8  T.  R.  645.] 

[The  trustees  under  a  turnpike  act,  having  demised  to  one  of  several 
mortgages,  such  proportion  of  the  tolls  arising  from  the  road,  and  of  the  toil 
houses  and  toll  gates  for  collecting  the  same,  as  the  sum  advanced  by  him 
bore  to  the  whole  sam  raised  on  the  credit  of  the  tolls ;  the  mortgagee 
brought  ejectment  for  the  toll  houses  and  gates  in  order  to  repay  himself  the 
interest  due  to  him,  and  it  was  holden  that  the  action  lay,  notwithstanding  a 
clause  in  the  act  that  all  the  mortgagees  should  be  creditors  upon  the  tolh 
in  equal  degree.     2  Bos.  &  Pul.  219^] 
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[Bat  where  trustees  have  power  to  mortgage  tolls,  and  not  the  toll  hoases, 
hut  in  fact  did  mortgage  the  toll  houses,  the  mortgagee  cannot  maintain  this 
action.     2  T.  R.  169.] 

\  Assignees  of  a  bankrupt  maj  maintain  ejectment.     Barstow  v.  AdamS| . 
2  Day,  70. 

And  he  mast  prove  title  like  any  other  party,  by  producing  the  original 
deeds.     Talcott  v.  Goodwin,  3  Day,  964. 

One  tenant  in  common,  though  he  declare  on  his  own  seisin,  and  posses- 
sion, without  noticing  his  fellow  commoner,  may  maintain  ejectment  against 
a  mere  disseisor*     Smith  p.  Starkweather,  5  Day,  207. 

Ejectment  will  lie  against  tenant  foryears,  if  he  holds  over  the  term ;  and 
he  in  reversion,  may  count  on  his  own  seisin,  and  a  disseisin  by  the  tenant, 
without  proving  an  actual  entry.     Barber  r.  Root,  10  Mass.  Rep.  260. 

Whether  executors  and  administrators  can  maintain  actions  for  the  pos- 
session of  lands  belonging  to  the  estates  of  their  testators  or  intestates,  vide 
Willard  v.  Nason,  5  Mass.  Rep.  240.  \ 

[^][The  lessor  of  the  plaintiff  in  ejectment  is  bound  at  the  trial  to  prove 
the  defendant  in  possession  of  the  premises  which  he  seeks  to  recover,  al- 
though the  defendant  has  entered  into  the  general  consent  rule,  if  the  de- 
fendant contest  his  possession.  B.  R.  T.  37  Geo,  3.  7  T.  R.  327.] 
^  [One  joint  tenant  may  maintain  ejectment  for  his  share.  12  East,  39. 
Id.  57.     3  Taunt.  1 20.] 

[A  party  can  only  recover  in  ejectment,  having  a  legal  title  to  the  pos^ 
session.  Not,  therefore,  where  it  appears  that  a  term  is  outstanding  in 
another  ;  even  though  the  party  claim  the  premises,  subject  to  the  charge 
for  which  the  term   was  created.     2  T.  R.  684.1  T.  R.  758.  Lofil.  364.] 

[Where  an  ejectment  was  brought  on  the  return  of  an  elegit  against  the 
defendant,  who  was  in  possession  of  the  premises  under  a  lease  for  years, 
prior  to  the  date  of  the  plaintiff's  judgment ;  held,  that  the  defendant,  hav- 
ing a  legal  title  antecedent  to  the  plaintiff's,  ought  to  prevail,  though  the 
defendant  had  received  a  notice  from  the  plaintiff,  that  he  did  not  intend  to 
disturb  his  possession,  but  only  get  into  receipt  of  the  rents.     8  T.  R.  2.]  _ 

[In  ejectment,  the  lessor  of  the  plaintiff  must  recover  by  the  strength  of 
his  own  title,  not  by  the  weakness  of  his  adversar)r's.     4  Burr.  2484.] 

[An  award,  under  a  submission  to  arbitration,  will  give  a  good  title  on 
which  to  maintain  ejectment.     3  East,  15.] 

(B)  BY  WHOM  NOT. 

But  an  ejectment  does  not  lie  by  him,  who  has  not  an  immediate  interest 
or  possession :  as,  if  a  lease  be  to  A.  for  years,  and  afterwards  to  B.  for 
years,  and  A.  be  ousted ;  B.  cannot  biing  an  ejectment.     1  Rol.  3. 

So,  it  does  not  lie  by  him,  who  has  only  a  possession  in  law :  as,  if  lessee 
for  years  makes  a  lease  at  will  to  one,  who  is  ousted ;  the  lessee  for  years 
shall  not  maintain  an  ejectment.  R.  1  Rol.  3.  Tanf.  cont.  but  Co.  ace. 
ibid. 

\  Ejectment  cannot  be  sustained,  where  the  plaintiff's  grantor,  never  had 
possession,  and  where  the  defendant  was  in  possession,  holding  adversely. 
Den  V.  Hamilton,  Tay.  14.  Vide  Phelps  t?.  Sage,  2  Day,  151.  Porters. 
Perkins,  5  Mass.  Rep.  233. 

What  seisin  of  a  predecessor  will  enable  a  successor  to  maintain  a  writ  of 
€ntri/  sar  dlss^isin^  for  ministerial  lands.   Brown  r.  Nye,  1 2  Mass.  Rep.  285. 

Ejectme;it  will  not  lie  by  a  mortgagor  against  the  mortgagee  in  posses* 
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sion,  although   the  debt  has  been   tendered,  the  only  remedj  it  io  equitj. 
Hill  V.  Payson,  3  Mass.  Rep.  559. 

But  in  New- York  it  has  been  held,  that  a  mortgagee  has  a  mere  chattel 
^  interest,  and  that  therefore,  the   mortgagor  may  maintain   ejectment  against 
an  assignee  of  the  mortgagor.     Jackson  v.  Bronson,   1 9  Johns.  Rep.  325. 

Ejectment  is  merely  a  possessory  remedy ;  a  landlord  in  possessioD,  can- 
not, therefore,  bring  this  action  to  bar  the  rights  of  his  absconding  leasee* 
Jackson  v.  Hakes,  2  Caines'  Rep.  335.  j 

So,  it  does  not  lie  by  any  one  when  his  interest  is  determined  ;  as,  if  a 
roan  covenants  to  stand  seised  of  100/.  per  ann*  to  the  use  of  bis  daoghters, 
till  they  raise  500/.  for  their  portions  successive  ;  after  twelve  years  the 
eldest  daughter  cannot  enter  or  have  an  ejectment,  though  her  portion  was 
not  raised;  for  that  would  be  to  the  prejudice  of  the  other  daughters.  R. 
Cro.  El.  800. 

[Twenty  years  adverse  possession  in  defendant  takes  away  plaintilT's 
right  of  possession,  as  well  as  his  action  or  remedy  by  ejectment.  H.  30 
G.  2.     B.  M.  60.] 

[But  the  possession  of  the  defendant  must  be  adverse  to  let  in  the  opera- 
tion of  (he  statute.     C.  P.  M.  42  Geo.  3.     2  Bos.  &  Pul.  642.] 

I  What  shall  bean  adversary   possession,   so  as  to  bar  the  plsuntiffin 
ejectment,  and  what  not.     Jackson  r.  Todd,  2  Caines'   Rep.  183.     Jack' 
son  V.  Bowen,  1  Caines'  Rep.  358.     Smith  v»  Durtis,  9  Johns.  Rep.  174. 
Brandt  v.  Ogden,  1  Johns.  Rep.  156.     Jackson  v.  Schoonmaker,  2  Johns. 
Rep.  230.     Jackson  r.  Parker,  3  Johns.  Gas.   124.     Wickham  v«  Conklin, 
8  Johns.  Rep.  170.  2d  edit.     Jackson  v.  Sharp,  9  Johns.  Rep.   163,  Jack- 
son V.  Graham,  3  Caines'  Rep.  188.     Jackson  t?.  Sternbergh,  1  Johns.  Cas. 
1 53.  S.  C.     ]  Johns.  Rep.  45.  4if  nota.     Brandter  v»  Marshall,  1  Caines' 
Rep.  394.     Jackson  v.    Bard,  4  Johns.  Rep.  230.     Doe  r.   Campbell,  10 
Johns.  Rep.  475.     Jackson  v.  Waters,  12  Johns.  Rep.  365.     JacksoD  r. 
Creal,   13  Juhns.  Rep.    116.     Jackson  v.  Haviland,    13  Johns.  Rep.   229. 
Jackson   v.  S*nith,  13  Johns.  Rep.  406.     Jackrson  v,  Vrooman,  13  Johns. 
Rep.  488.     Jack'son  r.  Moore,  13  Johns.  Rep.  513.     Jackson  v.  Delancy, 
13  Johns.  Rep.  537.     Jackson  v.  Robins,  15  Johns.  Rep.  169.     Jacksoa 
V.  Thomas,  16  John.s.  Rep.  293.  \ 

By  the  st.  4  Geo.  2.  28.  if  half  a  year's  rent  be  due,  the  lessor  having  title 
of  re-entry  may,  without  legal  demand  or  re-entry,  serve  an  ejectment,  and 
on  judgment  against  the  Cr^sual  ejector,  or  nonsuit  for  not  confessing  lease, 
entry,  and  ouster,  on  proof  by  affidavit ;  or,  if  defendant  appe<?r,  on  proof  at 
the  trial,  that  half  a  yearns  ren^  was  due,  and  no  sufficient  distress,  and  he 
had  title  to  re-enter,  the  plaintiiTshall  have  judgment  and  execution  ;  and 
after  six  calendar  months  after  execution  [*]and  no  payment  of  arrears  and 
costs,  the  lessee,  or  any  claiming  under  him,  shall  have  no  relief  in  equity. 

[Under  this  statute  a  landlord  cannoC  under  a  clause  of  re-entry,  recover 
in  ejectment,  if  there  be  a  sufficient  distress,  on  the  premises  ;  neither  cau 
he  recover  at  common  law,  unless  he  demaird  the  rent  on  the  day  when  it 
becomes  due.     B.  R.  H.  37  G.  3.     7  T.  R.  1  ?  7. 

[A.  by  will  gave  a  leasehold  estate  to  B.,  his  CACcutors,  &c.  subject  to  a 
rent-charge  to  his  wife  during  her  widowhood,  with  power  to  the  widow  to 
enter  for  non-payment,  and  to  enjoy,  &c.  till  the  arrears^  were  satisfied  :  and 
after  the  widow's  marriage  or  death,  he  willed  that  B.  si>ould  pay  the  rent- 
charge  to  C,  his  eicecutnrs,  administrators,  and  assigns  :  ?he  widow  mar- 
ried, on  which  C.  received  the  reut-chargc,  during  his  life,  anU  then  C.  died. 
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without  disposing  of  the  rent-charge,  appointing  D.  his  executor ;  held  that 
D.  had  no  right  of  entry  for  non-payment  of  the  rent-chai^e.  C.  P.  M,  18 
Geo.  S.     Willes,500.] 

[If  D.  had  had  a  right  of  entry,  a  demand  would  have  been  necessary. 
Ibid.] 

Provided,  a  mortgagee  not  in  possession  shall  not  be  barred,  if,  in  six 
calendar  months  after  execution,  he  pay  all  arrears  and  costs,  and  perform 
the  covenants  of  the  lease* 

[By  the  st.  11  G.  2.  19.  the  tenant,  to  whom  a  declaration  in  ejectment 
shall  b^  delivered,  shall  forthwith  give  notice  to  his  landlord  on  pain  of 
forfeiting  the  value  of  three  years  improved  rent.] 

[And  the  court  may  sufler  the  landlord  to  niake  himself  defendant  by 
joining  with  the  tenant :  but  in  case  the  tenant  shall  neglect  to  appear,  judg- 
ment shall  be  signed  against  the  casual  ejector  ;  but  if  the  landlord  shall  de- 
sire to  appear  by  himself,  and  consent  to  enter  into  the  common  rule,  the 
court  shall  permit  him  so  to  do,  and  order  a  stay  of  execution  upon  the  judg- 
ment against  the  casual  ejector  till  further  oi*der.] 

[If  a  landlord  serves  tenant  with  ejectment  under  4  G.  2.  c*  28.  and  has 
judgment  by  default,  and  possession  delivered,  and  tenant  tenders  no  rent, 
nor  files  bill  for  relief,  but  several  years  after  brings  ejectment  against  the 
landlord,  he  shall  not  recover ;  though  at  his  second  ejectment  no  affidavit 
is  produced  that  half  a  year's  rent  was  due,  and  no  sufficient  distress  coun- 
tervalingthe  arrears.  T.  31  G.  2.  1  B.  M.  614.  (for  it  shall  be  presumed 
that  an  affidavit  was  regularly  made,  and  that  all  the  requisites  of  that  act 
were  duly  compUed  with.)] 

[A.  covenants  that  B.  (a  partner)  shall  live  in  his  house,  and  that  if  A. 
dies,  his  executor  shall  renew  the  lease.  A.  cannot  recover.  P.  8  G.  3.  4 
B.  M.  2208.] 

Vide  Estates,  (H  9.)— Pleader,  (2  Z  1,  Sic.) 

Ejectment  oi*  ward.     Vide  Guardian,  (H  2.) 

[♦]ELECTION. 

(A)  ELECTION,  WHO  SHALL  HAVE  IT. 

(A  L)  He  who  ought  to  do  the  first  act.  p.  656. 
(A  2.)  Who  shall  do  the  first  act.  p.  656. 

(B)  AT  WHAT  TIME  ELECTION  SHALL  BE  MADE.  p.  556. 

(C)  DETERMINATION  OF  AN  ELECTION. 

(C  1.)  What  shall  be.  p.  557. 
(C  2.)  What  not.  p.  557. 

(A)  ELECTION,  WHO  SHALL  HAVE  IT. 
(A  1.)  He  who  ought  to  do  the  first  act. 

If  an  election  be  given  to  another  of  two  several  things,  he,  who  ought  to 
do  the  first  act,  shall  have  the  election  ;  as,  if  a  man  grants  to  another  to 
have  a  rent,  or  a  robe  yearly  at  such  a  feast,  the  grantor  has  an  election  to 
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deliver  the  one  or  the  other.  Co.  L.  145.  a.  B.  R.  M.  19  G.  3.  Doug).  15, 
{  Vide  Fleming  v.  Harrison,  2  Bibb,  171.  ( 

If  an  obligation  be  with  condition,  that  if  the  obligor  work  out  the  40/.  id 
packing  when  the  obligee  hath  occasion  to  employ  him,  or  paj  the  40/. 
then,  &c.  the  obligee  hath  election  to  take  the  40/.  in  work  or  money.  R. 
2  Mod.  304. 

If  a  father  having  three  daughters  grants  to  A,  the  disposition  of  the  raar- 
riage  of  one  of  them  ;  the  father  shall  choose  of  which  daughter  A.  shall 
have  the  marriage.     R.  per  all  the  J.  Dal.  73. 

[If  A.  enfeotTs  B.  of  the  manor  of  D.,  except  a  close  named  N.,  and  there 
are  two  closes  named  N.,  one  nine  acres,  the  other  three  acres  ;  the  feoffor 
shall  choose  which  close  he  shall  have.     R.  1  Leo.  268.] 

So,  if  a  man  leases,  rendering  rent,  or  a  robe  ;  the  lessee  has  an  election 
to  pay  the  one,  or  the  other  ;  for  he  is  to  do  the  first  act.     Co.  L.  145.  a. 

So,  if  a  man  grants  out  of  his  wood  so  many  cart-loads  of  maple,  or^hazle  ; 
the  grantee  has  the  election  to  take  the  one,  or  the  other.     Co,  L.  145,,  a. 

If  he  grants  one  of  the  horses  in  his  stable;  the  grantee  has  an  election 
to  take  which  he  pleases.     Co.  L.  1 45.  a. 

If  a  man  conveys  two  acres,  the  one  for  life,  the  other  in  fee,  the  grantee 
has  an  election  to  take  the  one,  or  the  other.     1  Rol.  725.  I.  45. 

So,  if  he  levies  a  fine  of  ten  acres  out  of  one  hundred,  the  conusee  has 
the  election.     R.  1  Rol.  725.  I.  35. 

Or,  if  the  conusee  renders  back  to  the  conusor  for  years,  the  conusor  shall 
have  the  election.     R.  1  Rol.  725.  1.  40. 

If  a  man  covenants  to  make  an  estate  at  the  costs  of  B.  in  fee,  he  shall 
choose  what  conveyance  he  will  make  ;  for  he  is  to  do  the  first  act ;  viz. 
give  notice  what  conveyance  he  will  make.     2  Mod.  75.  Vide  post,  (A  2.) 

[*](A  2.)  Who  shall  do  the  first  act. 

If  a  man  he  bound  to  make  an  assurance,  he  who  is  hound  to  make  U, 
ought  to  do  the  first  act.  Co.  El.  718.  Vide  Condition,  (H).  Vide  ante, 
(A  1.) 

Though  it  is  to  be  made  at  the  charge  of  the  covenantee,  obligee,  &c«  R. 
5  Co.  22.  b. 

Though  the  covenant  be  to  make  a'particular  conveyance :  as,  a  feoBinenU 
&c.     R.  5  Co.  22.  h.     R.  Cont.  Mo.  22. 

If  bound  to  make  a  lease  to  A.  for  three  lives,  which  A.  shall  name;  A. 
shall  do  the  first  act.     R.  2  Mod.  75. 

So,  if  the   condition  of  an  obligation  be  in  the  disjunctive,  the  election 
shall  always   be  in  the   obligor ;  for  the  condition   was  for  his  benefit.      2 
Mod.  201.     R.  3  Lev.  137. 

Though  in  one  part  of  the  disjunctive  the  obligee  ought  to  do  the  first 
act.     2  Mod.  20 1 . 

If  a  man  has  several  remedies  for  tlie  same  thing,  he  has  an  election  to 
use  which  he  pleases.     Co.  L.  145.  a. 

If  a  conveyance  operates  several   ways,  the  grantee,  &c.  may  take  it  as 
he   pleases  :  as,  if  a  man  conveys  to  A.  by   bargain   and  sale,  and  by  fine, 
he  may  take  by  which  he  pleases,  if  both  are  completed  together.     Semb. 
4  Co.  72.  a. 

If  by  demise,  bargain,  and  sale,  the  lessee  may  take  by  common  law,  or 
by  way  of  use.     R.  2  Co.  35.  b. 

But  a  man  by  his  wrong  or  default  may  lose  his  election,  and  give  it  to 
f*556j 
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the  feoffee,  &c  :  as,  if  a  man  grants  so  much  to  be  takeh  by  assignment ;  if 
the  grantor  does  not  assign  at  the  day,  the  grantee  may  take  it  in  what 
part  of  the  wood  he  pleases,  without  assignment.     R.  1  RoK  725*  ].  30* 

{  So,  if  on  a  contract  for  the  sale  of  land,  the  vendor  is  able  to  fulfil  it 
only  in  part,  the  vendee  may  elect  to  compel  a  performance  of  that  part,  and 
recover  damages  for  the  deficiency ;  or  he  may  rescind  the  contract,  and 
recover  damages  for  the  whole*  M'Connell  r.  Dunlap,  Hardin,  41.  For- 
man  v.  Rogers,  1  Marsh,  4^6.     Rankin  v.  Maxwell,  2  Marsh,  494. 

Or  he  may  resort  to  chancery  for  a  specifick  performance*  Mills  v.  Met-* 
calf,  1  Marsh,  477.  } 

If  a  man  enfeoffs  another  of  two  acres,  the  one  for  life,  the  other  in  fee, 
and  he  makes  a  feoffment  of  both ;  the  feolTor  may  enter  for  the  forfeiture 
in  the  one,  or  the  other.     Co.  L.  145.  a. 

If  a  man  grants  a  rent  or  a  robe,  at  such  a  feast,  and  does  not  deliver  it  at 
the  day,  the  grantee  may  demand  which  he  pleases.     Co.  L.  145.  a. 

So,  if  lessee,  rendering  rent,  or  corn,  does  not  pay,  the  lessor  shall  have 
which  he  pleases.     R.  1  Rol.  725. 1.  25. 

Yet,  if  the  thing  of  which  the  election  is  given,  is  to  have  continuance,  a 
failure  unica  vice  does  not  devolve  the  election  upon  the  other :  as,  if  A. 
grants  an  annuity,  or  a  robe,  to  B.,  to  be  paid  at  Easter  annuaiim  for  his 
life  :  if  A.  does  not  pay,  B.  shall  not  have  a  writ  of  annuity  for  the  one 
only,  but  for  the  one  or  the  other,  in  the  disjunctive.     Co.  L.  145.  a. 

I  Where  by  the  condition  of  a  bond,  the  obligor  had  an  election  to  pay 
600  dollars  for  a  patent  right,  at  the  end  of  twelve  months,  or  to  account  for 
the  profits,  and  the  obligor  failed  to  elect  within  the  time  limited,  it  washeld, 
that  the  right  of  election  devolved  on  the  obligee.  M^Nitt  v.  Clark,  7 
Johns.  Rep.  465. 

So,  as  between  debtor  and  creditor,  where  there  are  several  debts  sub- 
sisting,  and  a  payment  is  made  by  the  debtor,  without  any  application  at 
the  time,  the  creditor  may,  within  a  reasonable  time,  make  the  application. 
Hill  r.  Southerland's  Ex'rs.  1  Wash,  128.  Blinn  v.  Chester,  5  Day,  166. 
If  A.  covenants  to  convey  a  certain  quantity  of  land  out  of  one  of  two 
tracts,  he  has  his  election  out  of  which  tract  he  will  convey.  Fleming  r. 
Harrison,  2  Bibb,  171. 

But  \yhere  one  has  his  election  of  a  certain  quantity  of  land  from  the  side 
or  end  of  a  larger  tract,  he  cannot  survey  it  in  a  whimsical  figure,  but  must 
take  it  in  a  reasonable  shape.     Owings^  Ex'r.  v,  Morgan,  4  Bibb,  274. 

It  seems,  that  the  obligor  in  a  bond  for  the  conveyance  of  a  parcel  of  a 
tract  of  land,  cannot  elect  where  he  will  lay  it  off*.  Beasley  d.  Gillespie,  4 
Bibb,  314,  I 

(B)  AT  WHAT  TIME  ELECTION  SHALL  BE  MADE, 

If  the  thing  of  which  the  election  is  given,  is  to  be  done  unica  vice^  the 
election  ought  to  be  at  the  time.     Co.  L.  145.  a. 

So,  if  nothing  passed  or  vested  in  the  grantee,  &c.  before  his  election,  it 
ought  to  be  made  in  the  life  of  the  parties.     Co.  L.  145.  a. 

As,  if  a  man  gives  to  A.  such  of  his  horses  as  A.  and  B.  shall  chuse,  the 
election  ought  to  be  in  the  life  of  A.     1  Rol.  726.  1.  2. 

{  So  if  there  be  agrant  of  a  right  of  election,  without  any  vested  interest 
"before  election,  the  election  must  be  made  in  the  lifetime  of  the  parties. 
Vandenburgh  r.  Van  Bergen,  13  Johns.  Rep.  212. 

So  where  100  acres  of  land  in  a  certain  patent,  were  devised  to  A.  and  to 
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ber  heiri  and  assigns  forerer,  where  she  pleased  to  take  them»  she  must  make 
the  election  in  her  lifetime.     Jackson  v.  Van  Buren,  1 3  Johns.  Rep.  525. 

So  if  a  widow  dies  within  40  days  without  making  her  election  to  abide 
by  her  husband's  will,  the  right  of  election  shall  not  be  cast  upon  her  repre* 
sentatives.     Boone  v.  Boone,  3  Har.  &  M'Hen.  95.  i 

[*]But  where  an  interest  vests  immediately  by  the  grant,  &c.  election 
may  be  made  by  the  heir  or  executor,  as  well  as  by  the  party  himself.  Co. 
L.  145. a. 

As,  if  a  fine  be  of  100  acres,  and  the  conusee  renders  50  to  the  conusor 
for  years ;  his  executor  may  chuse  which  50  he  will  have.  R.  1  Rol.  726. 
1.  47. 

If  a  man  gives  one  of  his  horses  to  A.  and  B.  ;  after  the  death  of  A.,  B. 
may  chuse  which  he  will  take  :  for  an  interest  vested  in  them  immediately 
by  the  gitt.     1  Rol.  725.  I.  52. 

So,  if  the  election  determines  only  the  manner  or  degree  in  which  he 
shall  have  the  thing ;  his  heir  or  executor,  as  well  as  the  party  himself,  may 
make  it :  for  in  such  case  the  interest  vests  immediately.     Co.  L.  145.  a. 

As,  upon  a  grant  of  a  rent-chai^e,  the  heir  or  assignee  may  elect  to  have 
it,  as  an  annuity,  or  as  a  rent.     Co.  L.  144.  b. 

So,  if  the  thing,  of  which  election  is  given,  is  annual,  and  to  have  continu- 
ance, the  heir  or  executor  may  make  the  election. 

{  At  what  time  the  election  shall  be  made,  where  no  time  is  expressly 
limited.     Nelson  v.  Carriugton,  4  M unf.  332.  } 

(C)  DETERMINATION  OF  AN  ELECTION. 
(C  1.)  What  shall  be. 

A  determination  of  a  man^s  election  shall  be  made  by  express  words,  or 
by  act. 

As,  if  a  man,  who  has  election  to  have  a  fee  in  one  acre,  or  another,  makes 
a  feofTment  of  one  of  them  ;  this  determines  his  election.     1  Rol.  726.  D. 

If  he  leases  two  acres,  remainder  of  one  of  them  in  fee,  and  afterwards 
gives  licence  to  the  lessee  to  cut  trees  in  one  ;  this  amounts  to  an  election 
to  have  the  fee  in  the  other.     PI.  Com.  6.  b.     1  Rol.  726.  I.  10. 

If  a  covenant  be  to  pay  tithes  in  kind,  or  20^.  at  the  election  of  a  preben- 
dary ;  by  the  dissolution  of  the  prebend,  and  corporation  which  ought  to  pay, 
the  election  is  gone.     R.  Hard.  387. 

{  If  real  and  personal  estate  be  devised  to  a  widow,  in  lieu  of  dower,  her 
entry  upon  the  real  estate,  will  determine  her  election  ;  and  in  pleading,  it 
is  not  necessary  to  state,  that  she  received  the  personal  estate.  Ambler  r. 
Norton,  4  Hen.  &  Munf.  23. 

An  executor,  who  is  also  legatee,  may  elect  to  hold  the  goods  be- 
queathed- either  in  his  fiduciary  or  individual  character;  and  therefore, 
where  he  took  possession  and  exercised  acts  of  ownership  over  them,  it  was 
held  to  be  evidence  that  he  took  them  in  his  own  right.  Palmer  t.  Komp^s 
Ex'r.     2  Marsh.  356.  \ 

(C  2.)  What  not. 

But  if  a  man  has  his  election  to  take  by  the  common  law,  or  by  way  of 
use,  a  general  entry  does  not  determine  his  election.     R.  2  Co.  37.  b. 

If  by  grant  an  abbot  has  his  election  to  pay  tithes,  or  such  a  sum  for 
them :  the  election,  by  the  dissolution,  goes  to  tlie  king  and  his  patcnto-. 
Hard.  383. 
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If  a  man  once  determines  his  election,  it  shall  be  detennined  foreTcr  :  as, 
if  an  obligation  delivered  to  the  use  of  A.  be  refused  when  he  is  first  inform* 
ed  of  it,  he  cannot  afterwards  accept  it.     R.  1  Rol.  7'26.  1.  15. 

If  a  man  distrains  for  rent,  he  shall  never  after  have  annuity  ;  nor  vice 
ttrsa.     Vide  Co.  L.  145.  a.  b.     Vide  Annuity,  (C  1,  Ike.) 

So,  if  several  persons  have  an  election,  he  who  first  makes  election,  deter- 
mines it  for  ever.     Co.  L.  145.  a. 

But  where  an  election  is  of  several  remedies,  if  he  chooses  one,  he  may 
afterwards  have  the  other  in  personal  cases :  as,  where  he  has  election  of 
several  actions.     Co.  L.  146.  a.  ^ 

[A  party  having  a  mortgage  and  also  a  bond,  as  a  security  for  the  same 
debt,  may  bring  an  action  on  the  bond,  and  arrest  the  defendant,  [*]pend- 
ing  a  suit  in  equity  for  a  foreclosure.     B.  R.  T.  20  Geo.  3.  Dougl.  417.] 

Vide  more,  as  to  election  of  remedies,  in  Action,  (M  1,  &c.) — ^Annuity, 
(C  1,  &c.)— Audita  Querela,  (D). 

Guardian  by  election.     Vide  Guardian,  (F  1^  2.) 

Election  of  justices  of  peace.     Vide  Justices  of  Peace,  (A  3.) 

■  ■  IN  A  corporation.  Vidc  Franchises,  (F  20,  &c.  29.) — Af an- 

DAMUS,  (C  2.) 

■  "    to  parliament.  Vide  Parliament,  (D  8,  &c. — E  15.)—- 

Scotland,  (D  4,  5.) 

ELEGIT. 

Vide  Execution,  (C  14.) — Process,  (E  6.) 

ELOPEMENT. 

Vide  Dower,  (F  2.)— Pleader,  (2  Y  1 1 .)     . 

ELY. 

[Under  the  statutes  of  the  church  of  Ely,  the  material  sfor  repairing  the 
prebendal  houses  are  to  be  supplied  out  of  the  church  revenues,  the  workman- 
ship is  to  be  furnished  by  the  prebendaries  themselves.  Against  a  prebend- 
ary, therefore,  who  has  left  his  house  in  a  dilapidated  state,  the  successor  can 
only  recover  the  amount  of  the  necessary  workmanship  ;  since  the  successor 
takes  the  benefice,  subject  to  the  regulations  annexed  to  it.     2  T.  R.  630.] 

Vide  Franchise,  (D  8.) 

EMBLEMENTS. 

VideBiENS,(G  1,2.) 

EMBRACERY. 

Vide  Maintenance. 

M 

[*]ENACTING  OF  LAWS- 

Vide  Parliament,  (G  10,  &c.) — Prerogative,  (D  1.) 
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(  542  ) 
ENCLOSURE. 

\As  to  an  inclosure  from  the  waste  ;  an  inclosure,  by  a  tenant  of  parcel  of 
the  waste,  shall  be  presumed  to  have  been  made  for  the  lord's  benefit*     1 
Taunt,  208.] 

[An  inclosure  from  the  waste   twelve  years  old,  seen,  without  objection, 
from  time  to  time,  by  the  lord  and  steward,  may  be  presumed  to  have  had 
his  licence.     1 1  East,  56.] 

[^As  to  inclosure  under  acts  of  inclosure  ;  see  as  to  the  measure  of  allot- 
ments, 7  East,  485.     1  Mars,  50.     5  Taunt.  365.] 

r  Tenure  of-,  see  2  T.  R.  415.     2  M.  &  S.  175.] 

[Allotments  to  surveyors  of  the  highioai/ -^  8  East,  38.] 

[As  to  commissioners ;  see  for  their  jurisdiction,  2  B.  &^P.  496.] 

JContracts  with  ;  2  B.  &  P.  89.] 

lAs  to  appeals  against  inclosures ;  see  for  the  limitation  of^  13   East,  352. 
2  M.  &  S.  80.  230.     3  M.  &  S.  127.] 

[As  to  actions  arising  out  of ;  see  whether  ousted  by  the  appeal  clause, 
5  T.  R.  1 82.] 

[Consolidation  of  feigned  issues,     5   Taunt.  167.] 

[As  to  evidence  on  issues  relative  to ;  see,  in  the  case  of  making  title  to  an 
allotment,  2  Price,  101  •] 

[As  to  the  construction  of  inclosure  acts ;  see,  for  the  general   rule,     1 
Anst.  28 1 .1 

[General  inclosure  acts ;  2  M.  &  S.  80  J 

[Particidar  statutes  ;  2  T.  R.  701.     6  T.  R.  20.     2  M.  &  S.  440.] 

Vide  Droit,  (Ml,  2.) 

ENDOWMENT. 

Vide  Dower. — Ecclesiastical  Persons,  (C  10,  &c.  13.) 

ENFANT. 

(A)  INFANT,  WHO  SHALL  BE.  p.  560. 

(B)  WHAT  HE  MAY  DO. 

(B  1 .)  May  purchase.  p»  560. 

(B  2.)  May  levy  a  fine,  or  suffer  a  recovery,  p.  561. 

(B  3.)  May  make  an  exchange,  lease,  &c.  p.  661. 

[*](B  4.)  A  statute,  or  recognizance,  p.  662. 

(B  5.)  A  contract  for  necessaries,  or  for  his  own  benefit, 
p.  562. 

(B  6.)  May  do  things  necessary,  p.  563. 
(Cl.)  WHAT  HE  CANNOT  DO.  p.  564. 

(C  2.)  What  act  by  him  is  void.  p.  564. 
(C  3.)  What,  only  voidable,  p.  566. 
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(C  4.)  How  avoided. — ^By  dum  fuit  infra  (Btatem.  p. 
566. 

(C  5.)  By  entry,  &c.  p.  567. 

(C  6.)  How  affirmed,  p.  567. 

(C  7.)  When  it  cannot  be  affirmed,  p.  567. 

(C  8.)  By  whom  avoided,  p.  567. 

(C  9.)  At  what  time.     Within  or  after  full  age.  p.  567. 

(C  10.)  After  full  age.  p.  668. 

(C  11.)  During  his  nonage,  p.  568. 

(D)  THE  PRIVILEGES  OF  AN  INFANT. 

(D  1.)  When  the  parol  demurs,  p.  568. 

(D  2.)  When  not.  p.  568. 

(D  S.)  When  he  shall  have  his  age.  p.  569. 

(D  4.)  When  laches  does  or  does  not  prejudice  him.  p. 
570. 

(A)  INFANT,  WHO  SHALL  BE. 

By  the  common  law,  a  male  or  a  female  is  called  an  infant  till  the  age 
of  21  years.     Co.  L.  171.  L.  b. 

But  by  the  civil  law  the  age  of -1 7  years. 

So,  a  man,  born  the  first  of  February  1 600,  after  eleven  o^clock  at  night, 
might  make  a  will,  &c.  after  one  o'clock  in  the  morning  of  the  last  day  ojf 
January,  anno  1621  :  for  he  was  then  of  full  age.     Per  Holt,  1  Sal.  44. 

[An  infant  in  ventre  sa  mere  is  considered  as  born  to  all  purposes  for  his 
benefit,     b  T.  R.  49.     2  H.  B.  399.     1   B.  &  P.  243.] 

(B)  WHAT  HE  MAY  DO. 

(B  L)   May  purchase. 

An  infant  has  capacity  to  purchase  lands  or  tenements  during  his  infan- 
cy ;  for  prima  facie  it  shall  be  intended  for  his  benefit.     Co.  L.  2.  b. 

And  therefore,  if  a  feoffment  be  made  to  an  infant,  and  livery  to  him  in 
person,  it  shall  be  good  till  it  be  avoided. 

[An  infant,  like  another  person,  takes  premises  subject  to  contracts  and 
charges  antecedently  imposed  upon  them.  An  infant,  therefore,  to  whom 
the  reversion  of  premises  in  lease  from  year  to  year  descends,  ["^jcannot 
eject  the  tenant  without  the  regular  notice  which  his  ancestor  must  have 
given.     2T.  R.  159.] 

[The  principle  upon  which  an  infant,  continuing  in  possession  after  he 
comes  of  age  of  land  leased  to  him  during  his  non-age,  is  liable  for  rent  in- 
curred during  that  time,  is,  that  it  is  doubtful  whether  such  contract  be  for 
his  benefit;  now,  by  holding  over,  he  shews  that  it  is,  otherwise  he  would 
naturally  throw  it  up  ;  and  all  contracts  that  are  beneficial  to  infants  bind 
them.     3M.  (feS.  481.] 

So,  if  an  infant  makes  a  letter  of  attorney  to  take  livery,  and  livery  is 
made  to  him  by  attorney  ;  for  it  shall  be  intended  for  his  profit.  R.  1  Rol. 
730.  1.  10. 
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(B  2.)  May  levy  a  fine,  or  suffer  a  recovery. 

So,  if  an  infant  bj  fine  conveys  bis  estate  to  anotber,  the  estate  passes  by 
fine  till  it  be  avoided. 

Tbe  conveyance  by  an  infant  mortgagee  is  binding,  and  cannot  be  avoid- 
ed by  entry  during  infancy.     3  Burr.  1794.     1  Blk.  575.] 

And,  if  be  declares  tbe  uses  by  deed,  the  declaration  of  tbe  uses  stands 
good  as  long  as  the  fine  is  in  force ;  for  be  has  power  to  declare  the  uses,  as 
incident.  2  Co.  58.  a.  Per  two  Ch.  J.  10  Co.  42.  b.  R.  1  Rol.  730. 1.  50. 
Dal.  47. 

[If  infant  covenants  to  levy  a  fine  at  such  a  time,  to  such  uses ;  before 
tbe  time  be  comes  of  age,  levies  tbe  fine,  and  by  another  deed  made  at  full 
age  declares  it  to  other  uses  ;  the  last  deed  shall  lead  the  uses.     Str.  94. J 

And  though  the  infant  dies  after  the  king's  silver  paid,  the  ingrossing  shall 
not  be  stayed ;  for  it  is  then  a  fine.  Per  three  J.  Dy.  cont.  Dy.  220.  b. 
Dal.  56. 

So,  if  an  infant  suffers  a  common  recovery,  and  comes  in  as  vouchee  in 
person,  or  by  attorney,  the  estate  passes  till  the  recovery  be  reversed. 
2  Inst.  483. 

And  if  he  comes  in  as  vouchee  by  guardian,  he  shall  be  bound  by  it. 
Cont.  10  Co.  43.  a.  R.  ace.  Cro.  Car.  307.  Hob.  197.  1  Rol.  731.  I. 
5.  751.  1.  50.  752.  I.  1.  Jon.  318.  R.  Godb.  161.  Ace.  1  Leo.  211.  r 
Sid.  321.     R.  Cro.  El.  (471,  2.) 

And  the  king,  upon  petition,  may  admit  an  infant  to  sufier  a  recovery  by 
his  guardian.     1  Ver.  461.     Ley,  83. 

But  such  admittance  ought  not  to  be  granted,  except  upon  urgent  neces- 
sity.    R.  Sal.  567. 

So,  if  an  infant  makes  a  feofiment  and  livery  in  person,  the  feoffment  is 
food  till  it  be  defeated.     2  Rol.  2.  1.  37.  40.     2  Inst.  483. 

(B  3.)  May  make  an  exchange,  lease,  &g. 

So,  if  an  infant  exchanges  his  *  land,  and  occupies  the  land  given  in  ex- 
change ;  it  shall  be  good  till  it  be  defeated  ;  for  it  is  tantamount  to  a  livery. 
Co.  L.  51.  b. 

So,  if  an  infant  makes  a  lease  for  years  rendering  rent,  it  shall  be  good, 
till  it  be  defeated.     Co.  L.  308.  a.     1  Rol.  729.  1.  55. 

[ff  A,  devises  land  and  houses  thereon,  to  six  children,  all  infants,  and  the 
mother,  acting  as  guardian,  grants  a  building  lease  for  forty-one  years,  and 
the  eldest  son  aged  nineteen  joins  in  it,  and  covenants  for  quiet  enjoymenty 
an4  that  the  others  when  of  age  shall  confirm,  and  they  ["^Jall  attain  twen- 
ty-one, and  accept  the  rent  for  ten  years  after  ;  a  court  of  equity  will  es- 
tablish the  lease.     T.  1739.  1  At.  489.1 

[By  St.  29  U.  2.  c.  31.  infants,  lunatics,  and  feme  coverts,  may  apply  by 
petition  to  ehancery,  &c.  and  by  leave  surrender  leases  by  deed,  in  order  to 
renew  the  same.] 

(B  4.)  A  statute,  or  recognizance. 

So,  if  an  infant  acknowledges  a  statute,  or  recognizance  ;  it  shall  be 
Sood  till  it  be  defeated.     10  Co.  43.  a.     Bend.  pi.  1 23. 

(B  6.)  A  contract  for  necessaries,  or  for  his  own  benefit. 

So,  if  an  infant  makes  a  contract  for  necessaries,  it  binds  him.     Co.  L. 
172.   a. 
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[  But  it  has  been  held,  that  a  negotiable  note  made  hy  an  infant,  even  for 
necessaries,  is  void.     Swasey  p.  Vanderheyden,  10  Johns.  Rep.  33. 

But,  generally,  infants  are  liable  on  their  contracts  for  necessaries  ;  and 
what  shall  be  deemed  such,  it  seems,  must  be  submitted  to  the  decision  of 
the  judges.  Beelerr.  Young,  1  Bibb.  519.  Vide  Rainwater  x?.  Durham,  2 
Nott  &  M'Cord  524.  \ 

As,  if  he  contracts  to  pay  for  his  eating  and  drinking.  Co.  L.  172.  a.  R. 
Jon.  182. 

Or,  contracts  generally  for  his  table,  or  with  his  brewer  for  driiik.  R.  1 
Rol.  729.  1.  6.     R.  Latch,  157.     Dy.  104.  b.  in  marg. 

So,  if  he  contracts  for  necessary  apparel.     Co.  L.  172.  a.  1  Rol.  729. 1.  5. 

Or,  with  a  tailor  to  make  clothes.  R.  Latch,  157.  R.  Jon.  146*  Dy. 
104.  b.  in  marg. 

And  if  he  brings  the  materials  to  the  tailor,  there  is  no  need  to  aver  that 
they  were  suitable  to  his  quality.     R.  Latch,  157. 

So,  if  he  contracts  for  physic.     Co.  L.  172.  a. 

Or,  for  his  cure  with  a  surgeon,  when  he  is  wounded.     Pal.  528. 

Or,  for  billets  and  firing.     1  Rol.  729. 1.  30. 

Or,  for  his  schooling,  or  instruction  in  reading  and  writing,  &c.  Co.  L. 
172.  a.     R.  1  Sid.  112.     Mar.  40. 

Or,  for  all  together,  diet,  apparel,  washing,  lodging,  and  schooling.  R. 
Pal.  528. 

Or,  in  consideration  that  A.  had  expended  11.  for  diet  and  teaching,  to 
pay  7/.     R.Jon.  182. 

So,  a  contract,  to  pay  so  much  per  ann.  for  his  diet  and  schooling  is  good. 
R.  1  Rol.  729. 1.  35. 

Or,  if  be  be  a  housekeeper,  to  find  victuals,  &c.  for  his  family.  1  Sid. 
112. 

J  Necessaries  for  an  infantas  wife,  are  necessaries  for  him,  but  not  if  pro- 
ed  in  order  for  the  marriage.     P.  5  G.     Str.  168.] 

And,  upon  such  contract  by  an  infant,  an  assumpsit  lies.  R.  Latch,  169. 
Jon.  146.     Pal.  528. 

Or,  if  he  gives  a  single  bill  for  money  upon  such  contract,  it  binds  him* 
I  Rol.  729.   1.  20.     Cro.  El.  920.     R.  1  Lev.  86. 

So,  if  he  accounts  upon  such  contract,  an  assumpsit  lies  upon  an  insimul 
computasstt.     Pal.  528.  Dub.   [B.  R.  M.  26  Geo.  3.     1  T.  R.  40.  cont.] 

The  court  shall  be  judge  what  things  are  necessary.     Cro.  El.  583. 

[If  goods,  not  necessaries,  are  delivered  to  an  infant,  who  after  full  age, 
promises  to  pay,  he  is  bound.  H.  12  G.  Str.  690.  B.  R.  E.  27  Geo.  3. 
1  T.  R.  648.] 

[Agreement  of  an  infant,  beneficial  to  himself  at  the  time  it  is  made, 
binds  him.     2T.  R.  161.J 

[•][An  infant  who  lives  with,  and  is  properly  maintained  by  the  parent, 
4s  not  liable  to  a  stranger  for  necessaries  supplied.     2  BIk.  1325.] 

[The  question  whether  necessaries,  or  not,  was  left  in  this  case  to  the  jury. 
8  T.  R.  578.     1  Esp.  21 1.     5  Esp.  152.] 

[Where  the  question  is,  whether  articles  furnished  to  an  infant  are  neces- 
saries, unless  it  clearly  appears  that  thy  are  not,  the  question  must  be  left  to 
the  jury,     1  M.  &  S.  738.] 

[Liveries  for  an  infant's  servant  arc  necessaries,  where  his  situation 
mikes  it  proper  that  he  should  keep  one.     8  T.  R.  578.] 

[An  infant  cannot  bind  himself  to  pay  for  the  maintenance,  curing,  &c.  of 
any  animals  he  ought  not  to  keep.     Str.  1 101 .1 
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[Therefore,  in  an  action  for  farrier's  work  and  horses.. medicines,  \*licre 
the  defendant  pleaded  infancy,  a  replication  that  the  work  and  medTcines 
were  necessary  for  the  horaes,  was  held  ill,  because  it  did  not  appear  that 
the  horses  were  proper  for  the  defendant.     Ibid.] 

(B  6.)  May  do  things  necessary. 

So,  an  infant  nnay  do  things  necessary  to  be  done  for  the  public  good  :  as, 
he  shall  be  sworn  to  the  king  in  the  leet,  after  the  age  of  twelve  years.     Co^ 
L.  172.  b.     Vide  Chancery,  (3  R.  3,  Sic.) 
May  do  homage.     Co.  L.  65.  b. 

And  present  to  a  church  to  avoid  a  lapse.     Co.  L.  1 72.  a. 
So,  an  infant  may  do  a  thing,  to  which  he  is  bound  oreompellable  by  law. 
Co.  L.  172.  a. 

As,  he  may  assign  dower*     Co.  L.    35.  a. 

So,  an  infant  may  maintain  an  action  against  a  roan  of  full  age  upon  mutu- 
al promises  of  marriage.     Dub.  F.  g.  275. 

[Infant  may  sue  on  a  contract  of  marriage  with  a  person  of  full  age,  though 
infant  cannot  be  sued.     T.  5  &  6  G.  2.     Str.  937.] 

So,  he  shall  maintain  assumpsity  covenant,  &c.  upon  mutual  promises  or 
covenant,  though  he  himself  is  not  bound  by  his  promise  or  covenant,  on  the 
other  part.  R.  1  Sid.  41.  446.  Vide  Action  upon  the  Case  upon  Assump- 
sit,  (B  14.)— Covenant,  (B  1.) 

[Though  a  contract  with  an  infant  be  voidable  by  him,  yet  it  cannot  be 
avoided  by  the  opposite  party.  For  example,  a  trading  contract.  2  M.  & 
S.  205.] 

[^So,  he  may  be  the  lessor  in  an  ejectment,  but  then  he  must  give  se- 
curity for  cost.     1  Wils.  102.] 

[But  if  his  guardian  undertake  for  costs,  it  is  sufficient.     Cowp.  1S8*1 
A  fortiori^   where  the  money   or  consideration  on  the  part  of  the  iniant 
is  paid,  and  the  consideration  executed.     Cont.  per   Winch,   1  Rol.  19.  I. 
15.     Ace.  per  Hob.  77.     R.  1  Sid.  41.     R.  1  Vent.  51.     1  Mod.  25. 

So,  by  custom,  an  infant  may  make  a  feotrment  at  the  age  of  fifteen  years, 
which  shall  not  be  defeated. 

Or,  a  lease  for  years.     Co.  L.  45.  b. 

But  a  custom,  that  an  infant  may  make  a  feoffment,  grant,  &c.  when 
he  can  measure  an  ell  of  cloth,  or  count  twelve-pence,  is  void.  Godb.  14. 
[A.  mortgages  to  B.  who  dies,  leaving  C.  his  son  and  heir  at  law  an  in- 
fant, and  D.  his  widow,  joint  executors,  A.  boriows  more  money  of  E.,  and 
with  part  pays  off'C.  and  D.,  who  by  lease  and  release  convey  to  E.,  this 
conveyance  binds  C.  the  infant.     M.^6  G.  3.     3  B.  M.   1794. 

[*j[The  acts  of  an  infant  which  do  not  touch  his  interest,  but  take  effect 
from  an  authority  which  is  trusted  to  exercise,  are  binding.     Ibid.] 

[The  infant's  privilege  shall  never  be  turned  to  a  weapon  of  fraud  or  in- 
justice.    Ibid.} 

[The  lord  may  sue  for  the  fine  due  on  the  admittance  of  an  infant  copy;- 
holder  when  he  comes  of  age.     3  Burr.  1 7 1 7»J 

(C  1.)  WHAT  HE  CANNOT  DO. 

But  an  infant  camiot,  generally,  do  an  act  which  requires  an  oath  ;  as,  be 
cannot  do  fealty.     Co.  L.  65.  b.     Vide  Devise,  (H  2.) 

Shall  not  be  sworn  upon  an  inquest.     Co.  L.  157.  a.  172.  b. 

Cannot  wage  his  law.     Co.  L.  172.  b. 
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Nor,  make  his  law  of  non-summons*     Co.  L.  172.  b. 

Soj  he  cannot  do  a  thing  which  requires  skill  and  ability  *.  as,  he  cannot  do 
the  service  of  grand  serjeantry  at  the  coronation,  but  by  deputy.  Co.  L. 
107.  b. 

[An  infant  cannot  be  a  mayor  of  a  corporation,^  nor  elected  a  burgess  of 
one.     Semb.  M.  7  G.  2.     B.  R.  H.  8.] 

So,  he  cannot  be  steward  of  a  manor,  nor  take  a  grant  of  that  office  in 
possession  or  reversion.  Co.  L.  3.  b.  R.  1  RoJ.  731.  1.  40.  Cro.  EL 
©37. 

Neither  can  he  be  bailiff  or  receiver :  for  he  has  not  skill  to  render  an  ac- 
count.    Co.  L.  172.  a. 

[Neither  can  he  be  elected  a  burgess  (of  Portsmouth)  though  he  be  not 
sworn  in  till  after  age.     Cowp.  226.] 

But  att  infant  may  take  a  grant  of  the  stewardship  of  a  manor,  exercendum 
per  se  out  deputatum.     R.  Cro.  Car.  279.     Vide  Coyhold,  (R  5.) 

Vide  officer,  (B  3.) 

(C  2.)  What  act  by  him  is  void. 

So-,  an  infant  cannot  do  an  act  apparently  to  his  prejudice  :  as,  he  can- 
not make  a  lease,  not  rcTidering  rent  ;  for  such  lease  shall  be  void.  1  Rol. 
729.  1.  52.     R.  Mo.  105.     Semb.  Cro.  El.  220. 

So,  a  feoffment  by  an  infant,  with  livery  by  letter  of  attorney,  is  void. 
Perk.  Grant.  13.  {  All  contracts  made  by  infants  against  their  interest,  are 
void ;  and  such  as  have  the  semblance  of  advantage,  are  only  voidable. 
Rogers  v.  Hurd,  4  Dav,  57.  Vide  Baker  v.  Lovett,  6  Mass.  Rep.  78. 
Olivers.  Houdlet,  Is'Mass.  Rep.  237.  Rogers  v.  Cruger,  7  Johns.  Rep. 
557.     Cannon  v.  Alsbury,  1  Marsh.  76. 

And  if  an  infant  submit  his  personal  rights  to  arbitration,  he  is  not  bound 
by  the  award.     Baker  v.  Lovett,  ubi  supra. 

•  The  privileges  of  an  infant  in  relation  to  the  avoidance  of  contracts,  ex- 
tend to  his  executors  and  administrators.  Smith  v.  Mayo,  9  Mass.  Rep. 
6^.  Hussey  v.  Jewett,  9  Mass.  Rep.  100.  Vide  Martin  v.  Mayo,  10 
Mass.  Rep.  137.  Jackson  v.  Mayo,  11  Mass.  Rep.  147.  \ 

[But  a  feoffment  by  an  infant,  if  he  make  livery  personally,  is  only  void- 
able.    Ld.  R.  315.] 

So,  a  feoffment  by  himself  to  his  guardian  m  socage,  upon  a  presumption 

of  fraud.      1  Rol.  728.  1.  32. 

So,  generally,  every  deed  by  an  infant;  as,  agrantof  a  rent  charge,  an- 
nuity,  &c.     Perk.  Grant.  13.     3  Mod.  310. 

A  surrender  by  him,  of  a  term  for  years,  to  him  in  reversion  or  remain- 
der.    R.  1  Rol.  728. 1.  35.     Cro.  Car.  502. 

Thou<'h  the  surrender  be  by  acceptance  of  a  new  lease  upon  the  same 
rent,     f  Rol.  738.  1.  40.     R.  Cro.  Car.  502. 

Though  the  deed  be  delivered  with  his  own  hand.     Cont.  2  Rol.  21.  1. 10. 

[A  joTnt  warrant  of  attorney,  given  by  the  infant  and  another,  may  be 
vacated  against  the  infant  only.     2  Bl.  Rep.  1 133.] 

[*][An  infant  cannot  execute  a  power  over  a  real  estate.  P.  1749.  3 
Atkyns,  695.     1  Vesey,  298.] 

[Therefore,  if  a  father  devises  his  real  estate  to  trustees,  to  apply  the  rents 
to  the  sole  use  of  his  daughter,  notwithstanding  her  coverture,  and  to  permit 
her  by  any  deed  or  writing  to  give,  devise,  and  bequeath  the  same,  notwith- 
standing her  coverture,  as  she  should  think  fit  ;  her  will  made  during  her  m- 
fancy  is  jaot  a  good  execution  of  this  power.     Ibid.]  r*  fi  1 
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So,  regularly,  a  contract  by  an  infant,  if  it  be  not  for  necessaries,  sbaU  be 
void.     Vide  ante,  (B  5.) 

And  therefore,  a  covenant  by  an  infant  to  bind  himself  apprentice,  does 
Dot  bind,  except  when  it  ia  warranted  by  the  custom  of  London,  or  by  the  st« 
5  El.  4.     D.  Cro,  El.  653.     2  Cro.  494.     Vide  Justice  of  Peace,  (B  55.) 

And  if  he  be  an  apprentice  pursuant  to  the  custom  or  the  statute,  he  is  not 
bound  by  a  collateral  covenant.     Cro.  El.  G53.     R.  Cro.  Car.  179. 

So,  a  promise  by  him  or  another,  in  consideration  of  forbearance  of  a  debt 
due  by  him  during  his  infancy,  is  void.  Vide  Action  upon  the  Case  upoa 
Assumpsit,  (B  1. — F  8.) 

So,  if  an  infant  be  a  mercer,  &c.  and  buys  goods  and  wares  for  the  use  of 
his  shop,  the  contract  does  not  bind  him.  R.  1  Rol.  729.  1.  15.  Dy.  104. 
b.  in  marg.     R.  2  Cro.  494.     [M.  1 1  G.  2.     Str.  1083.] 

If  he  borrows  money,  though  be  afterwards  employs  it  for  necessaries.  1 
Sal.  279. 

Or,  it  was  lent  to  him  for  necessaries;  for  the  lender  ought  to  pro?ide 
them.     R.  1  Sal.  386.  7. 

So,  if  an  action  be  for  money  lent  and  laid  out,  and  the  defendant  pleads, 
within  age,  and  the  plaintiflf  replies,  for  necessaries ;  for  he  does  not  answer 
to  the  loan.     R.  5  Mod.  368. 

So,  if  an  infant  trades  as  a  merchant,  and  gives  a  bill  of  exchange,  it  shall 
be  void.     R.  Corth,  160. 

So,  if  an  infant  gives  an  obligation  for  a  sum  due  for  necessaries,  it  shall  be 
void.     Co.  L.  172.  a.     R.  Cro.  El.  920.     Mo.  679.     Adm.  1.  Lev.  86. 

Or,  accounts  for  necessaries  bought,  and  an  action  upon  assumpsit  is 
brought  for  necessaries  due  upon  account.     2  Rol.  27]* 

[An  infant  who  lives  with  bis  parent,  and  is  properly  maintained  by  him, 
cannot  bind  himself  to  a  stranger,  even  for  necessaries.     2  Bl.  Rep.  1 325.] 

So,  if  an  infant  sells  goods,  the  sale  is  void  ;  and  if  the  vendee  takes  them, 
tresspass  lies  against  him.     1  Mod.  137.     Vide  post,  (C  3.) 
.  If  he  loses  money  at  gaming,  and  the  winner  takes  it,  trover  lies.     F.  g. 
279. 

[The  court,  on  motion,  will  set  aside  a  judgment  on  a  warrant  of  attorney 
executed  by  an  infant.     T.  10  &  11  G.  2.     B.  R.  I  J.  376.] 

[All  gifts,  grants,  or  deeds,  which  do  not  take  effect  by  delivery  of  his  band, 
are  void.     M.6G.  3.     3B.  M.  1794.] 

[A  lease  on  which  no  rent  is  reserved  is  not  absolutely  void.  Infant  may 
make  lease,  without  rent,  to  try  his  title.     Ibid.] 

[Lessee  can  in  no  case  avoid  the  lease  on  account  of  the  lessor's  infancy, 
therefore  not  void.     Ibid.] 

[A  surrender  by  deed  is  not  absolutely  void ;  infant  surrenders  unprofita- 
ble lease,  lessor  accepts,  the  premises  are  burnt,  he  cannot  say  [*]the  sur- 
render is  void.  The  other  party  to  a  deed  can  in  no  case  object  on  account 
of  infancy.     Ibid.] 

lU  there  should  bo  a  new  case,  where  it  would  be  more  beneficial  to  have 
it  void,  (as  if  he  might  otherwise  be  subject  to  forfeiture,  damages  or  breach 
of  trust),  the  reason  of  the  privilege  would  warrant  exception  to  this  gen- 
eral rule.     Ibid.] 

[By  St.  17  G.  2.  c,  26.  pnouity  granted  by  infant  void,  though  attempted 
to  be  confirmed  when  of  age.] 

[To  solicit  infant  to  grant  annuity,  punishable  by  fine,  imprisonment,  or 
corporal  punishment.]  ^  r  » 

L^"  ^"''^"^  cannot  give  a  bond  even  for  necessaries.     4  T.  R.  3G3,] 
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fNor  is  he  liable  for  interest  secured  on  a  bond.     8  East,  SSO.] 
And  a  contract  prejudicial  to  an  infant  is  void,  and  therefore  incapable 
of  confirmation*     3  M*  &  S..447.] 

[Assumpsit  on  an  account  stated  does  not  lie  against  an  infant.  The  rea* 
son  is,  that  the  consideration  for  the  promise  is,  not  the  being  found  indebt- 
ed, but  the  stating  of  the  account ;  therefore  there  is  no  consideration  for 
the  promise.     1  T.  R.  40.] 

[If  a  warrant  of  attorney  to  confess  judgment  is  gi?en  by  an  infant,  the 
court  will  cancel  it.      1  H.  B.  75.] 

(C  3.)  What  only  voidable. 

So,  generally,  every  purchase  by  an  infant  is  voidable.  Co.  L.  2.  b. 
Vide  ante,  (B  1.) 

And  a  conveyance  by  fine,  common  recovery,  feoffment,  exchange,  &c. 
Vide  ante,  (B  %  3.) 

So,  a  lease  for  rendering  rent.     F.  g.  279.     Vide  ante,  (B  3.) 

A  statute,  or  recognizance.     Vide  ante,  (B  4.) 

So,  a  lease  of  a  copyhold  without  licence,  rendering  rent.  R.  Latch,  199. 

So,  if  an  infant  bails  goods  to  his  own  use,  it  is  only  voidable ;  for  tres- 
pass does  not  lie  against  the  bailee.     1  Rol.  730.  1.  20. 

So,  if  he  sells  goods,  and  delivers  them  with  his  own  hands,  trespass  does 
not  lie  against  the  vendee.     1  Mod.  137.     Vide  ante,  (C  2.) 

[If  a  person  jointly  interested  with  an  infant  in  a  lease,  obtain  a  renewal 
to  himself  only,  and  the  lease  prove  beneficial,  he  shall  be  held  to  have  act- 
ed as  trustee,  and  the  infant  may  claim  his  share  of  the  benefit ;  but  if  it  d4 
not  prove  beneficial,  he  must  take  it  upon  himself.  C.  P.  H.  39  Geo.  3. 
1  Bos.  &  Pull.  Rep.  361.] 

[Every  indenture  of  an  infant  is  voidable  in  his  election,  unless  made  un- 
der the  provisions  of  a  statute.     5  T.  R.  715.] 

\  The  bond  of  an  infant  is  not  void,  but  voidable  only,  at  his  election. 
Conroe  v.  Birdsall,  1  Johns.  Cas.  127. 

And  he  may  avoid  it,  though  at  the  time  of  making  the  bond,  he  fraudu- 
lently allege,  that  he  is  of  full  age.     Ibid. 

So  a  promissory  note  will  not  bind  an  infant  who  carries  on  trade  as  an 
adult,  though  the  payee  has  no  knowledge  of  his  nonage.  Van  Winkle  v. 
Ketcham,  3  Caines'  Rep.  323. 

So,  the  manumission  of  a  slave  by  an  infant,  though  with  the  approbation 
of  his  guardian,  is  voidable.     Rogers'  Ex'rs.  v.  Berry,  10  Johns.  Rep.  132. 

An  infant  having  sold  personal  property,  may,  at  full  age  disaffirm  the  sale, 
and  reclaim  the  property.     Williams  v.  Norris,  2  Litt,  157. 

A  promise  of  marriage,  by  an  infant,  is  voidable  only.  Cannon  v.  AIs- 
bury,  1  Marsh,  76.  \ 

(C  4.)  How  avoided. — Bydumftdt  infra  atatem. 

If  an  infant  aliens  in  fee,  in  tail,  or  for  life,  by  conveyance  inpaisy  he  at  his 
full  age,  or  his  heir,  may  avoid  it  by  a  writ  of  dumfuit  infra  cetatem.  F.  N. 
B.  1 92.  G.     Vide  Dumfuit  infra  JEtatem^  (A). 

And  it  lies  in  the  per,  in  the  per  et  cm,  or  in  the  post*     F.  N.  B.  1 92.  H. 

So,  it  lies  by  the  heir,  though  he  be  within  age.     F.  N.  B.  192.  I. 

So,  if  husband  and  wife  alien  the  land  of  the  wife,  both  being  infants ;  the 
wife,  after  the  death  of  her  husband,  may  have  a  dumfuit  infra  atatem.  F. 
N.  B.  192.  K.     Co.  L.  337.  a. 
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[*]So,  if  thej  join  in  an  alienation  where  the  wife  only  wa«i  an  infant  ; 
after  the  death  of  her  husband,  she  may  have  a  dumfuit  infra  atatem^  as  well 
as  a  cuiin  vita.     Dub.  F,  N.  B.  192.  L. 

But  if  joint-tenants,  infants,  join  in  an  alienation,  they  cannot  join  in  a 
dumfuit  infra  mtatem.     F.  N.  B.  192.  K. 

And  if  one  of  them  aliens,  the  survivor  shall  not  have  a  dvmfuity  &c.  for 
the  jointure  was  severed,  but  the  heir  of  the  alienor.     F.  N.  B.  192. 

(C  5.)  By  entry,  &c. 

So,  an  infant,  or  his  heir,  may  avoid  his  feoffment,  &c.  by  entry,  when  the 
entry  is  not  tolled.     F.  N.  B.  192.  G- 

If  a  husband  within  age  makes  a  feoffment  of  the  land  of  hid  wife,  and 
dies,  she  may  enter.     Lit.  s.  633. 

But  if  the  aliention  was  by  fine,  recovery,  &c.  which  are  matters  of  record, 
it  must  be  avoided  by  error. 

So,  a  statute,  recognizance,  &c.  by  an  infant,  shall  be  avoided  hy  audita 
querela. 

So,  an  obligation,  or  other  deed,  shall  be  avoided  by  plea  of  within  age  \ 
for  it  cannot  be  said,  non  est  factum* 

(C6.)  How  affirmed. 

If  an  infant  continues  in  possession,  after  his  full  age,  of  lands  demised  to 
him  during  his  minority,  he  affirms  the  lease.     R.  1  Rol.  731.  1.  45. 

If  an  infant  aflirms  a  lease  to  him,  after  his  full  age,  he  shall  be  liable  to 
^e  arrears  of  rent  incurred  before.  R.  1  Rol.  731.  1.  50.  2  Cro.  320.  2 
Bui.  69.     Godb.  365. 

So,  during  his  infancy,  if  he  occupies  by  virtue  of  the  lease.     R.  2  Bui.  69. 

(C  7.)  When  it  cannot  be  affirmed. 

But  if  the  estate,  &c.  to  the  infant  was  void,  it  cannot  be  affirmed  by  his 
agreement  at  full  age ;  as,  if  a  lessee,  being  an  infant,  takes  a  new  lease,  to 
commence  at  a  future  day ;  this  shall  not  be  a  surrender,  though  at  full  age 
it  commenced,  and  he  then  entered  and  claimed  by  this  new  lease.  R.  1 
Rol.  728.  I.  40. 

If  he  sells  his  term,  the  sale  shall  not  be  afiirmed,  though  he  accepts  part 
of  the  money  after  his  full  age.     R.  Dal.  47. 

{  But  it  seems,  that  an  infant  grantor,  may,  by  parol  declarations,  when 
at  full  age,  confirm  the  grant.  Houser  v.  Reynolds,  1  Hayw.  143.  Vide 
Rogers  r.  Hurd,  4  Day,  57. 

So  where  an  infant  executes  a  mortgage,  and  at  full  age,  conveys  the 
same  land,  subject  to  the  mortgage,  the  last  act  will  confirm  the  first.  Bos- 
ton Bank  r.  Chamberlin,   15  Mass.  Rep.  220. 

As  to  the  affirmance  of  contracts,  generally,  vide  Martin  «.  Mayo,  lO 
Mass.  Rep.  137.  Jackson  r.  Mayo,  11  Mass.  Rep.  147.  Smith  T.Mayo, 
9  Mass.  Rep.  62.  Hussey  v.  Jewett,  9  Mass.  Rep.  100.  Whitney  rl 
Dutch,  1 4  Mass.  Rep.  457.  } 

(C  8.)  By  whom  avoided. 

A  feoffment,  or  other  alienation  by  an  infant,  may  be  avoided  by  himself. 
Or,  by  any  privy  in  blood  ;  as,  by  his  heir.     8  Co.  42.  b. 
Though  he  be  a  special  heir  who  takes  performam  doni,  and  not  heir  gen- 
eral.     8  Co.  43.  ^    ^  ^ 
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But  it  shall  not  be  avoided  bj  a  privy  in  estate  ;  as,  by  the  lord  by  es- 
cheat,     8  Co.  43. 

I  A.  a  minor,  executed  a  deed  of  land  to  B.  and  when  at  full  age  execut- 
ed another  deed  of  the  same  land  to  C,  a  purchaser  under  C.  cannot  avoid 
the  first  deed.     Jackson  u.  Todd,  6  Johns.  Rep.  257. 

The  plea  of  infancy  is  a  personal  privilege,  of  which  the  party  alone  can 
avail  himself;  therefore  where  an  action  is  brought  against  two  persons  up- 
on a  joint  contract,  one  cannot  avail  himself  of  the  infancy  of  the  other.  Van 
Bramef  v.  Cooper,  2  Johns.  Rep.  279.  Hartness  i?.  Thompson,  5  Johns. 
Rep.  160.  Vide  Cannon  r.  Alsbury,  1  Marsh.  76.  Vide  also,  Packer  v. 
Johnson,  1   Nott  &  M'Cord,  1.  } 

(C  9.)  At  what  time. — ^Within  or  after  full  age. 

AfeofTment,  or  other  alienation  inpais^  by  an  infant,  may  be  avoided  by 
him  or  his  heir  at  any  time  by  entry  ;  be  it  within  age,  or  after  bis  full  age. 
Co.  L.  380.  b. 

Though  it  be  by  indenture  of  bargain  and  sale  inrolled.     2  Inst.  673. 

[*J[lf  infant  makes  feotftnent,  or  conveys  by  lease  and  release,  and  re- 
enters within  age,  still  the  feoffment  or  conveyance  is  only  voidable,  and  he 
may  elect  to  confirm  it  when  of  full  age  ;  therefore  a  stranger  cannot  avail 
himself  of  infant's  entry,  for  he  cannot  elect  for  him.  M.  6  G.  3.  3  6.  M . 
1794.] 

So,  ajudgment  against  an  infant  may  be  avoided,  before  or  after  his  full 
age,  by  error,  for  that  he  appeared  by  attorney,  being  an  infant,  and  not 
by  guardian  :  for  it  shall  not  be  tried  by  inspection,  but  by  the  country.  R« 
2Rol.  573.1.  15.  25.  45. 

(C  10.)  After  full  age. 

But  a  damfuii  infra  atattm  does  not  lie  by  an  infant  himself  during  his 
nonage.     F.  N.  B.  192.  G.     Vide  ante,  (C  4.) 

(C  11.)  During  his  nonage. 

So,  matter  of  record,  which  ought  to  be  tried  by  inspection,  cannot  be 
avoided  afler  his  full  age. 

And  therefore,  a  fine  or  recovery  by  an  infant  ought  to  be  reversed  by  er- 
ror during  his  nonage.  2  Inst.  483,  4,  673.  Co.  L.  380.  b.  Semb.  1  Lev. 
142. 

Or,  upon  examination  and  inspection  of  the  infant,  it  shall  be  vacated. 
R.  Skin.  24. 

And  the  inspection  ought  to  be  before  his  full  age.     Semb.  2  Cro.  230. 

So,  a  statute  or  recognizance  ought  to  be  avoided  by  audita  querela  dur- 
ing his  nonage.     Co.  L.  380.  b.     2  Inst.  673.     R.  1  And.  25.      Bend.  .80. 

But  if  he  be  inspected  during  his  nonage,  and  it  be  recorded  that  he  is 
within  age ;  the  judgment  for  reversal  may  be  after  bis  full  age.  Co.  L. 
380.  b. 

When  trial  shall  be  by  inspection,  and  how,  vide  Trial,  (B  1,  &c.) 

(D)  THE  PRIVILEGES  OF  AN  INFANT. 
(D  1.)  When  the  parol  demurs. 

In  all  actions  ancestral  rightful,  when  a  bare  right  descends  to  the  infant 
irom  bis  ancestor,  the  parol  demurs  till  his  full  age  ;  without  other  plea,  ex- 

[^568] 
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ceptthe  prayerof  the  tenant  that  the  parol  may  demur;  for  he  shall  not 
he  in  danger  of  a  perpetual  bar  of  his  right  for  want  of  knowledge.  R.  6 
Co.  3.  b. 

[An  infant  devisee  sued  under  statute  3  W.  &  M.  c.  14.  in  respect  of 
property  devised,  cannot  pray  the  parol  to  demur.     4  East,  485.] 

[An  infant  cannot  pray  the  parol  to  demur  in  any  other  stage  of  the  pro- 
ceedings than  at  the  time  of  pleading.     B.  R.  M.  31  G.  3.     4  T.  R.  75.] 

[And  affidavit  of  infancy  is  not  necessary:  plaintiff  may  reply  full  age. 
Barnes,  267.] 

As,  in  a  writ  of  right.     6  Co.  3.  b. 

In  a  formedon  in  reverter.     Ibid. 

Or,  remainder.     2  Inst.  291.     Vide  6  Co.  4.  a. 

So,  in  a  dumfuit  irifra  atatem,  or  non  compos^  by  an  heir  within  age  j  for 
a  right  descends  from  the  ancestor.     6  Co.  4.  a.     2  Inst.  291. 

[^]So,  an  extent  shall  not  be  against  an  infant  upon  a  statute,  or  recogni- 
zance, by  his  ancestor,  during  his  nonage. 

And  if  it  be  against  the  ancestor,  and  the  sheriff  returns  that  he  is  dead, 
and  the  heir  within  age,  he  shall  be  aided  by  an  audita  querela.     Mo.  37. 

So,  by  the  common  law,  in  actions  ancestral  possessory,  (where  the  an- 
cestor died  in  possession),  by  an  infant,  if  the  tenant  pleads  such  a  plea  as 
shews  that  nothing,  or  only  a  bare  right,  descended  to  the  infant,  so  that  it 
is  like  to  an  action  ancestral  rightful,  he  may  pray  that  the  parol  may  de- 
.  mur :  but  not  without  such  plea.     R.  6  Co.  4.  a. 

As,  in  cosinage,  aiel,  besaiel,  &c.  till  the  st.  GIo.  2.     6  Co.  4.  a. 

So,  in  a  quid  juris  clamaU  if  the  tenant  alleges  a  grant  to  be,  without  im- 
peachment of  waste,  and  saving  his  privilege,  &c.     6  Co.  4.  b. 

So,  in  waste  if  he  pleads  such  a  deed  ;  for  the  infant  cannot  try  the  deed, 
kc.     6  Co.  4.  b. 

So,  in  a  formedon  in  descender,  if  the  tenant  alleges  a  feoffment  from  the 
ancestor,  with  warranty  and  assets.     2  Inst.  291. 

[If  lands  in  fee  descend  on  an  infant,  the  parol  shall  demur  in  equity  as  in 
law ;  but  where  a  lease  is  made  to  a  man  and  his  heirs  during  three  lives, 
the  heir  does  not  take  by  descent  but  as  special  occupant,  and  shall  not 
iemur.     T.  1 735.     3  P.  W.  365.] 

(D  2.)  When  not. 

But  in  an  action  possessory  by  an  infant,  the  tenant,  though  he  pleads 
such  plea,  cannot  have  the  parol  demur  for  his  nonage.     R.  6  Co.  3.  b. 

Though  it  be  a  real  action  for  land  which  he  has  by  descent,  and  the  ten- 
ant pleads  a  deed,  or  warranty  of  his  ancestor ;  as,  in  a  writ  of  right  of  a 
deforcement  to  the  infant  himself.     6  Co.  3.  b. 

In  escheat,  cessavit,  writ  of  right  upon  a  disclaimer,  where  he  has  the 
seigniory  in  possession.     6  Co.  3.  b. 

In  a  mort  d'ancestor,  or  other  assise  ;  for  the  jury  appears  the  first  day, 
and  it  xsfestinum  remtdium.     6  Co.  4.  b. 

So,  now,  by  the  st.  Glo.  6  Ed.  1.  2.  in  mort  d'ancestor,  cosinage,  aiel,  or 
besaiel,  the  parol  shall  not  demur  for  the  nonage  of  the  demandant.  2  lost. 
290.     6  Co.  4.  a. 

Nor,  by  the  st.  W.  1.  47.  in  a  writ  of  entry  mr  disseisin  by  the  heir  of  ihe 
disseisee.     2  Inst.  258.     6  Co.  4.  b. 

Nor,  in  an  appeal  by  an  infant ;  though  the  infant  is  not  bound  to  fight,  if 
the  defendant  wages  battle.     2  Inst.  320. 
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Nor,  in  a  scire  facias  to  execute  a  fiue,  whereby  land  was  rendered  to  his 
ancestor  in  remainder,  after  the  death  of  B,  now  dead.     R,  Mo.  16. 

[If  error  is  brought  on  a  judgment,  that  the  parol  shall  demur,  the  nonage 
cannot  be  pleaded  to  the  writ  of  error,  but  the  infant  shall  answer  to  the 
errors  assigned.     M.  13  G.  Ld..  Raym.  1433.     Str.  861.] 

(D  3.)  When  he  shall  have  his  age. 

So,  generally,  in  all  real  actions,  if  the  tenant  be  within  age,  and  claims  by 
descent,  he  shall  have  his  age  ;  as,  in  aicl,  formedon,  &;c.     6  Co.  4.  b. 

If  it  be  prayed  in  aid,  by  tenant  for  life,  of  the  infant  in  reversion.  1 1  H. 
6.  10.  b. 

[*]So,  in  error  to  reverse  a  fine,  though  the  plaintiff  counterpleads  that 
she  claims  dower  only.  Per  three  J.  2  Cro.  392.  Mo.  ace.  if  the  infant  be 
also  terre-tenant  as  well  as  heir  ;  otherwise,  not.  Mo.  847.  1  Rol.  251. 
323. 

So,  in  debt  against  the  heir,  or  a  scire  facias  upon  a  judgment,  statute,  or 
recognizance.  3  Co.  13.  a.  Co.  L.  290.  a.  1 1  II.  6.  10.  b.  Vide  Plea- 
der, (2  E  3.) 

And  by  the  st.  Mert.  5.  non  current  usurcs  against  an  infant;  and  there- 
fore, he  shall  not  pay  a  nomine  pana  for  rent,  or  upon  an  obligation,  or  re- 
cognizance.    2  Inst.  88,  9. 

But  he  shall  not  have  his  ago,  in  an  action  for  his  own  wrong ;  as,  in  a 
cessavit  for  his  own  cesse7\     6  Co.  4.  b.     Co.  L.  380.  b. 

Nor,  where  he  claims  as  occupant  upon  a  grant  of  an  estate  for  life  to  his 
father  and  his  heirs.     R.  1  And.  21. 

Nor,  in  estrepement  for  waste ;  for  it  is  in  the  nature  of  trespass.  2  Inst. 
328. 

Nor,  in  a  nuper  obiit,  which  is  to  try  the  privity  of  blood.     6  Co.  4.  b. 

Nor,  in  error,  where  he  is  not  terre-tenant.     47  Ed.  3.  8. 

Nor,  if  prayed  in  aid  as  patron,  in  annuity  against  the  parson;  for  no  loss 
falls  upon   the  patron.     R.  11  H.  6.  10.  b. 

In  partition.     6.  Co.  4.  5.     Hob.  179. 

In  attaint,  or  disceit.     2  Cro.  393.     47  Ass.  9.     47  Ed.  3.  8. 

In  dower.     2  Cro.  393. 

In  a  quod  ei  deforceat  to  avoid  a,  recovery  by  default  against  a  woman 
entitled  to  dower.     2  Cro.  393. 

Nor,  by  the  st.  W.  1 .  47.  in  a  writ  of  entry  sur  disseisin^  against  tbe  heir 
of  the  disseisor.     2  Inst.  257. 

Nor,  by  the  st.  2  W.  40.  in  a  cut  in  vita^  or  sur  cui  in  vita.   '  2  Inst.  455. 
So,  by  the  st.  Marlb.  52  H.  3.  6.  in  a  writ  of  ward  against  the  heir,  if  the 
heir  be  an  infant,  he  shall  not  have  his  age.     2  Inst.  112. 

So,  if  a  woman  recovers  in  dower  by  default,  it  is  not  error  that  the  ten- 
ant was  within  age.  R.  Mo.  848.  per  two  J.  Gawdy  cont.  Cro.  El.  557. 
567.     Mo.  342. 

(D  4.)  When  laches  does  or  does  not  prejudice  him. 

So,  laches,  generally,  does  not  prejudice  an  infant,  in  respect  of  a  priojr 
right  or  entry  ;  as  a  descent  docs  not  take  away  his  entry.  Co.  L.  245.  b. 
Vide  Discent,  (D  7.) 

A  fine,  and  non  claim,  by  the  common  law,  do  not  bar  his  right.  Pl> 
Com.  359.     Vide  Fine,  (K  3,  4.) 
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Nor,  a  warranty  bar  his  entry,  if  he  was  within  age  at  the  descent  of  the 
warranty.     Co.  L.  380.  b. 

So,  where  there  is  a  condition  annexed  to  the  estate,  that  for  non-pay- 
ment the  rent  shall  be  double  ;  if  the  infant  does  not  pay,  it  shall  not  be 
double  ;  for  by  the  st.  Mert.  5.  non  current  usurm  contra  aliqutm  infra  ata- 
tern  existentem.     Co.  L.  246.  b.     2  Inst.  88,  9. 

So,  where  an  infant  is  in  ward  to  the  king,  he  does  not  forfeit  bis  estate 
by. breach  of  a  condition.     Hard.  16. 

But  an  infant  shall  be  liable  for  the  breach  of  a  condition  in  law  annexed 
to  his  estate.     Co.  L.  233.  b.     Hard.  11. 

So,  he  shall  be  subject  to  a  charge,  or  penalty ;  as,  for  waste,  or  cesstr  of 
rent  for  two  years.     PI.  Com.  304.  b. 

[*JSo,  he  shall  be  subject  for  a  condition  in  fact  annexed  to  his  estate. 
Co.  L.  246.  b.     R.  2  Lev.  21.     Ray.  236.     1  Mod.  86.     1  Vent.  199. 

So,  he  shall  lose  his  goods  if  they  are  waived,  strayed,  or  wrecked,  &c* 
though  an  infant.     PI.  Com.  364.  b. 

So,  lapse  incurs,  if  an  infant  does  not  present  to  a  church  within  six 
months.     Co.  L.  246,  a.     Vide  Esglise,  (H  11.) 

So,  a  villein,  who  continues  in  anticnt  demesne  for  a  year  and  a  day  with- 
out claim  of  his  lord,  shall  be  enfranchised,  though  the  lord  be  an  infaut. 
Co.  L.  246.  a. 

So,  an  appeal  is  lost  if  it  be  not  commenced  within  a  year  and  a  day ; 
though  the  heir  be  an  infant.     Co.  L.  246.  a. 

A  lord  shall  not  enter  for  mortmain,  if  he  does  not  enter  within  a  year, 
though  an  infant.     PI.  Com.  364.  b. 

Nor,  shall  he  enter  upon  the  purchase  of  his  villein,  if  be  does  not  enter 
before  his  alienation ;  for  he  has  no  title  till  entry.     PI.  Com.  364.  b. 

So,  a  descent  from  the  king  binds  an  infant.     Co.  L.  246.  a. 

And  a  descent  from  a  common  person  to  an  heir,  who  is  thereby  remitted ; 
for  a  remitter  operates  against  an  infant.     Co.  L.  246.  a. 

So,  an  infant  shall  be  charged  for  a  trespass  done  by  hint. 

So,  an  infant  of  seventeen  years  of  age  shall  be  charged  for  malicioas 
words.     Noy,  129. 

I  A  judgment  rendered  by  default  against  an   infant,  in  an  action  on  a 
promissory  note,  may  be  reversed.     Knappv.  Crosby,  1  Mass.  Rep.  479. 

So  in  an  action  on  a  judgment  in  a  sister  state,  where  the  defendant  ha  d 
6o  notice  of  the  original  suit,  he  may  shew,  that  the  contract  on  which  the 
suit  was  brought,  was  executed  by  him  when  he  was  an  infant.  Bartlett  r. 
Knight,  1  Mass.  Rep.  401. 

The  stateness  of  a  demand  shall  not  prejudice,  if  infancy  occurs.  Whaley 
V.  Eliot's  heirs,  1  Marsh.  345.  j 

[(E)  MISCELLANEOUS.] 

[As  to  the  liabilities  of  an  ivfant. — An  infant  is  amenable  for  personal 
torts  alone,  and  is  not  in  general  responsible  in  an  action  ex  delicto^  for  abus- 
ing a  trust  or  confidence  reposed  in  him,  since  this,  in  cflect,  would  be  charg- 
ing him  with  a  breach  of  contract,  from  the  performance  of  which  the  law 
exonerates  him  ;  hence,  he  is  not  liable  for  maliciously  riding  a  horse,  lent 
to  him  for  hire,  immoderately.     8  T.  R.  335.] 

[Where  the  substantial  ground  of  action  is  contract,  the  plaintiff  cannot, 
by  declaring  in  tort^  render  a  person  liable  who  would  not  have  been  liable 
on  his    promise.      Therefore,  where  the  plaintiff  declared,   that  bavinc 
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agreed  to  exchange  mares  with  the  defendant,  the  defendant,  hy  falsely  war- 
ranting his  mire  to  be  sound,  well  knowing  her  to  be  unsound,  falsely  and 
fraudulently  deceived  the  plaintiff,  &c.  Held,  that  infancy  was  a  good  plea 
in  bar.     2  Mars.  485.] 

I  4  person  may  be  liable,  when   at  full  age,  for  prosecuting  a  suit  mali- 
ciously, when  an  infant     Sterling  v.  Adams,  3  Day,  411. 

An  infant  is  personally  liable  for  neglect  of  duty  expressly  enjoined  by 
statute:  as  the  non-performance  of  military  duty.  Winslow  r.  Anderson, 
4  Mass.  Rep.  376.     Vide  Dyerr.  Hunnewell,  12  Mass.  Rep.  271, 

Infancy  is  a  bar  to  an  action  ex  contractu^  by  the  owner  of  goods,  against 
his  agent,  for  a  breach  of  orders  ;  but  not  to  an  action  of  trover  for  a  con- 
version of  the  goods.     Vasse  v.  Smith,  6  Cranch,  226. 

An  action  of  deceit  will  lie  against  an  infant  on  a  warranty  in  the  sale  of 
chattels  ;  and  even  when  the  form  of  action  is  ex  contractu^  and  the  form  ex 
delicto^  infancy  is  no  defence.     Vance  t?.  Word,  1  Nott  &  M'Cord,  197.  \ 

[^Evidence. — If  issue  be  joined  on  a  replication  to  a  plea  of  infancy,  stating 
a  ratification  since  the  age,  the  plaintiff  need  only  prove  a  promise  by  the 
defendant ;  for,  1 .  The  inference  is,  that  when  a  man  contracts,  he  is  of 
proper  age  to  contract,  until  the  contrary  be  shewn.  2.  The  fact  that  he 
was  an  infant  when  he  promised  lies  wholly  within  the  defendant's  knowl- 
edge.    1  T.  R.  648.J 

[^Execuiion* — An  infant  plaintiff  who  had  sued  without  orocAem  amy,  will 
not  be  discharged  on  motion,  when  taken  in  execution  for  the  costs*  IS 
East,  6.] 

\^Rights  of,  as  connected  with  third  persons.-^ An  infant  may  consider  who- 
ever enters  on  his  estate  as  entering  for  his  use.  Therefore,  where  a  father 
died  seised,  leaving  two  infant  daughters  by  difierent  ventres,  his  heiresses 
at  law  ;  held,  that  an  entry  by  the  mother  of  one  of  them,  as  her  guardian 
in  socage,  created  a  seisin  in  the  other,  so  as  to  carry  her  share  by  descent 
to  her  heirs.     7  T.  R.  386.] 

[*][Where  an  adult  and  an  infant  being  jointly  interested  in  a  lease,  the 
adult  procures  a  renewal  to  himself  only  ;  if  beneficial,  it  shall  enure  to  the  in- 
fant as  well.     1  B.  &  P.  376.J 

[^Rights  of  third  persons  connected  with. — The  privilege  of  avoiding  a  con- 
tract on  the  ground  of  infancy,  is  a  personal  privilege,  and  therefore  can  only 
be  insisted  on  by  the  infant  himself.     2  H.  B.  511  •] 

{  So  also,  the  infancy  of  one  tenant  in  common  will  not  prevent  a  statute 
of  limitations  from  running  against  a  tenant.  Thomas  r.  Machir,  4  Bibb, 
412. 

If  the  statute  begins  to  run  against  the  ancestor,  who  dies,  and  lands  de- 
scend to  his  heirs,  who  are  all  infants,  it  shall  be  suspended  during  their  non- 
age. Machir  V.  May,  4  Ribb.  43.  But  vide  Walden  r.  Gratz's  heirs,  1 
Wheat.  292.  \ 

[Liabilities  of  third  persons  connected  with. — A  joint  warrant  of  attorney 
to  confess  judgment  by  an  infant  and  another,  may  he  vacated  against  the  in- 
fant only.     2  BIk.  1 133.]    \  Vide  Wilford  v.  Grant,  Kirby,  116.  | 

[The  infancy  of  one  grantor  does  not  avoid  the  several  covenant  of  the 
other.     4  Taunt.  10.] 

\  Rights  of  infants  in  suits  against  them  ; — How  they  must  plead.     Wil- 
ford i^.  Grant,  Kirby,  116. 

Right  to  the  profits  of  their  own  labour  and  earnings^  Vide  Freto  r. 
Brown,  4  Mass.  Rep.  675. 

Right  of  maintenance.     They  cannot  claim  support  from  the  mother,  after 
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the  decease  of  the  father,  if  they  have  suflicient  estate  of  their  owa  for  thtfl 
purpose.      Whipple  v.  Dow,  2  Mass.  llep.  1 1 5.  Dawes  v.  Howard,  4  Mass. 

Kep.  97. 

Acts  of  an  infant  Jiowdisoffirmed.  If  an  infant  grants  land  hy  a  deeU, 
which  is  voidable  only,  a  deed  of  the  same  land,  at  full  age,  will  avoid  the 
first.     Jackson  v.  Burchin,  14  Johns.  Rep.  1:21.     Jackson  v.  Carpenter,  11 

Johns.  Rep.  539. 

It  seen\s,  that  where  goods  arc  sold  to  an  infant,  on  a  credit,   and  he  avails 
himself  of  infancy  to  avoid  payment,  the  vendor  may  reclaim  the  goods,  on 
the  ground  that  the  property'of  the  goods  was  not  divested  by  the  contract. 
Badger  v.  Phinny,  15  Mass.  Rep.  359.  \ 

DiSCOXTINUANCE  BY  AN  INFANT.       Vide  DISCONTINUANCE,    (C  6.) 

i   Limitation  or  action  by  an  infant.     Vide  Temps,  (G  16.) 

Action  and  suit  by  and  against  an  infant.     Vide  Chancery,  (3  R    1, 

2.)— Pleader,  (2  C  1,  2.-2  E  1,  &c.— 2  G  3.-2  W  22,— 

3L13.) 
1\Iaintenanc£  of  infants.     Vide  Chancery,  (3  R  6.) 

ENQUEST. 

(A)  WHEN  A  TRIAL  SHALL  BE  BY  INQEST. 

(A  1.)  if  it  be  a  mere  matter  of  fact.  p.  673. 

.   (A  2.)  Though  it  relate  to  a  matter  triable  by  certificate 

record,  &c.  p.  573. 

(A  3.)  Though  mixed  with  them.  p.  573. 

(B)  WHEN  NOT.  p.  574. 

(C)  INQEST,  HOW  SUMMONED. 

(C  L)  By  venire  facias. — ^When  it  issues,  p.  574. 

(C  2.)  To  whom  it  shall  be  directed,  p.  575. 

(C  3.)  What  form  is  sufficient,  p.  576. 

(C  4.)  How  it  shall  be  returned,  p.  576. 

(C  5.)  By  habeas  copora.  p.  577. 

(C  6.)  By  distringas  juratores.  p.  577. 

<D)  HOW  SWORN,  p.  578. 

(E)  WHEN  AN  INQUEST  SHALL  BE  TAKEN  BY  DEFAULT,  p. 

578. 

(F)  HOW  THE    INQUEST    SHALL  BEHAVE  THEMSELVES,    p, 

579. 

[♦](A)  WHEN  A  TRIAL  SHALL  BE  BY  INQUEST. 
(A  1.)  If  it  be  a  mere  matter  of  fact. 

[It  is  of  the  greatest  con§e4uence  to  the  law  of  England,  and  to  tbe  subject, 
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that  the  powers  of  the  judge  and  jury  be  kept  distinct ;  that  the  judge  de- 
termine the  law,  and  the  jury  the  fact ;  and  if  ever  they  come  to  be  con- 
founded, it  will  prove  the  confusion  and  destruction  of  the  law  of  England, 
f  er  Hardwicke  C,  J.     P.  7  G.  2.     B.  R.  H.  23.] 

[The  construction  the  law  putteth  upon  facts  found  by  a  jury,  is  in  all 
cases  undoubtedly  the  proper  province  of  the  court.     Foster,  256.] 

[So,  where  a  question  of  law  arises  at  the  trial ;  thus,  concerning  the  im- 
port of  a  written  document.     1  T.  R.  172.] 
Unteniiim  is  a  fact.     6  T.  R.  266.] 

[/Vffuii,  sometimes  a  fact,  sometimes  a  conclusion  of  law,  sometimes  a 
mixed  question.     5  T.  R.  426.] 

[As  to  reasonable^  probable,  i^c.  see  1  T.  R.  519.  2  H.  B.  5G5.  6  East, 
3.  7  East,  43.  Co.  Lit.  56.  b.  1  T.  R.  520.  545.  784.]  \  Vide  Tread- 
well  V.  Bulkley,  4  Day,  395.  \ 

As  to  the  antiquity,  number,  qualification,  exemption,  and  challenge  of 
jurors,  vide  Challenge. 

{  Kumber  of  jurors.  Any  departure  from  the  ancient  mode  of  trial  by 
jury,  is  inadmissible ;  a  judgment,  therefore,  rendered  on  a  verdict  of  13 
jurors,  is  erroneous.     Whitehurst  r.  Davis,  2  Hayw.  113. 

So,  where  it  appears  from  the  record  that  the,  defendant  was  tried  by  11 
]urors  only,  the  judgment  is  erroneous.  Doebler  v.  The  Commonwealth,  3 
8ei^.  &  Rawle,  237. 

Challenge.  A  prisoner  cannot  challenge  more  than  35  jurors.  State  t. 
Gainer,  2  Hayw.  140.     S.  C.  Cam.  &  Nor.  306. 

In  England,  if  the  sheriff  summon  a  jury  to  try  his  own  cause,  the  ar- 
ray must  be  challenged  ;  in  I^orth  Carolina,  the  sheriff  is  guilty  of  an  offence 
only;  the  judgment  is  not  erroneous.  Powell  v.  Hampton,  Cam. &  Nor. 
90.     Vide  Woods  v.  Rowan,  5  Johns.  Rep.  1  ^3. 

It  is  not  a  valid  ground  of  objection  to  the  array,  that  the  clerk  of  the 
court  who  issued  the  warrant  to  the  officer  to  summon  the  jury^  is  a  party 
to  the  suit  on  trial.     Hart  v.  Tallmadge,  2  Day,  381. 

But  a  challenge  to  the  array  will  lie  for  any  partiality  or  misconduct 
of  the  clerk  in  selecting  and  arraying  the  jury.  Gardner  r.  Tamer,  9 
Johns.  Rep.  260. 

In  an  action  qui  tarn,  on  the  act  against  usury,  which  gives  a  moiety  of 
the  sum  to  be  recovered  to  the  poor  of  the  town  where  the  offence  is  com- 
mitted, it  is  a  good  cause  of  challenge  that  the  jury  are  inhabitants  of  such 
town*     Wood  r.  Stoddard,  2  Johns.  Rep.  194. 

Whether,  if  a  juror  is  by  profession,  an  underwriter,  it  is  not  a  good 
cause  of  challenge  on  the  trial  of  an  insurance  cause  ?  Quere.  Steinback 
r.  Columbian  Insurance  Company,  2  Caines'  Rep.  129. 

So  it  is  a  good  cause  of  challenge,  if  the  juror  has  given  his  opinion  on 
the  question  in  controversy  between  the  parties.  Blake  v.  Millspaugh,  1 
Johns.  Rep.  316. 

But  not  so,  if  the  juror  has  said,  "  that  if  the  reports  of  the  neighbours 
were  correct,  the  defendant  was  wrong,  and  the  plaintiff  was  right."  Du- 
rell  V.  Mosher,  8  Johns.  Rep.  347.  2d  edit. 

Alienage  is  a  good  cause  of  challenge  before  trial ;  but  it  is  too  late  to 
take  advantage  of  it, 'after  verdict.  State  u.  Quarrel,  2  Bay,  150.  Hol- 
lingsworth  v.  Duane,  4  Dall.  353.  Siller  v.  Cooper,  4  Bibb,  90. 

Qualifications  of  jurors.  It  is  no  just  cause  for  granting  a  new  trial, 
that  one  of  the  petit  jurors  was  also  one  of  the  grand-jurors,  who  found  the 
indictment.     State  v.  O'Driscoll,  2  Bay,  153. 
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Jurors  must  be  freeholders.  State  t?.  Glasgow,  Cam.  &  Mor.  49.  State 
V,  Babcock,  1  Conn.  Rep.  401. 

A  non  juror  is  totally  disqualified  to  serve  on  a  jorj.  Shane  D.  Clarke, 
3  Har.  &  M'Hcn.  101.  } 

What  matter  shall  be  found  by  a  verdict,  and  what  verdict  shall  be  good 
or  not,  vide  in  Pleader,  (S  1,  &c.) 

Where  the  trial  is  to  be  of  a  matter  of  fact,  regularly,  it  shall  be  tried  by 
an  inquest  of  the  same  county.     9  Co.  25.  a.     Dal.  74,  5. 

(A  2.)  Though  it  relate  to  a  matter  triable  by  certificate, 

record,  &c. 

So,  if  it  relates  to  a  spiritual  thing  when  the  matter  of 'spiritual  conusance 
is  not  directly  in  issue,  it  shall  be  tried  by  the  country,  and  not  by  the  cer- 
tificate of  the  bishop.     Vide  Certificate,  (A  2.) 

Or,  if  it  relates  to  the  circumstances  of  a  thing  upon  record,  which  do 
not  appear  upon  the  record  :  as,  if  the  issue  be,  whether  a  tenant  in  a  per 
qua  servitia  held  of  the  conusor  at  the  day  of  the  note  of  a  fine.  2  Rol. 
574.1.  13. 

In  escape  against  a  sheriff,  who  returned,  non  est  inventus :  if  the  issue  be, 
whether  he  was  taken  by  the  sheriff.     2  Rol.  574.  1.  27. 

If  the  issue  be,  whether  an  action  be  pending  by  covin  ;  for  the  covin  w 
the  principal.     2  Rol.  574.  I.  35. 

Whether  the  king  presented  upon  a  judgment,  or  avoidance  ;  though  the 
king's  presentmentis  upon  record  in  chancery.     2  Rol.  574. 1.  40. 

If  the  issue  be,  at  what  time  a  patent  was  inrolled.     2  Rol.  575.  1.  17. 

Whether  the  king  was  sealed  at  the  time  of  a  patent.     2  Rol.  575.  I.  23. 

Whether  a  plaint  was  levied  in  an  inferior  court  according  to  the  custom. 
R.  2  Rol.  578. 1.  15.     Hut.  20. 

If  the  issue  be,  whether  the  statute  staple  was  duly  seised*  R.  Cro.  El. 
233. 

(A  3.)  Though  mixed  with  them. 

If  it  be  mixed  with  matter  of  record,  or  of  another  nature,  it  shall  be 
tried  by  the  country.     1  Sid.  314. 

[*]So,  if  it  be,  whether  a  church  is  void  by  cession,  deprivation,  or  re- 
signation, &c.  ;  for  the  avoidance  is  temporal,  and  the  first  thing  to  be  in- 
quired of.     Dal.  74. 

\  Negligence  is  a  mixed  question  of  law  and  feet  5  and  when  the  facts 
have  been  ascertained  by  the  jury,  the  question  whether  they  amount  to 
negligence,  or  not,  is  a  question  of  law,  and  must  be  determined  by  the 
court.     Foot  r.  Wiswell,  14  Johns.  Rep.  304. 

All  questions  compounded  of  law  and  fact,  must  be  submitted  to  the  jury, 
unless  where  there  is  a  demurrer  to  evidence.     Ibid.  } 

(B)  WHEN  NOT. 

When  trial  shall  be  by  the  certificate  of  the  bishop  or  ordinary,  vide  in 
Certificate,  (A  I,  &c.) 

When,  by  the  mouth  of  the  recorder  of  London,  vide  in  Certificate,  (B) 
,    When,  by  the  certificate  of  the  marshal,  vide  in  Certificate,  (C.) 

When,  by  battle,  vide  in  Battel,  (A  1,  2.) 

When,  and  how  by  the  grand  assise,  vide  in  Battel,  (A  3.) 
[*574l  y\       ^ 
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When,  by  inspection,  vide  in  Trial,  (B  1,  &c.) 

When,  by  the  record,  vide  in  Trial,  (A). 

When,  by  witnesses,  or  the  exan)ination  of  the  justices,  vide  in  Trial,  (B 
4,  5.) 

When,  by  the  peers  of  parliament,  vide  in  Dignity,  (F  1,  2.) — Parliament, 
(L  16,  ^c) 

(C)  INQUEST,  HOW  SUMMONED. 
(C  1.)  By  venire  facias. — ^When  it  issues. 

In  the  courts  of  Westminster,  after  issue  joined,  a  writ  of  venire  facias 
shall  be  awarded,  quod  venire  facias  12  bonos  et  legates  homines  de  vicineto^ 
&c«  ad  faciendum  jurats  &c. 

[Since  the  jury  act,  3  G.  2,  c.  \b.  the  venire  must  be  de  corpore  comitatus^ 
ID  the  actions  eikcepted  by  the  act  for  amendment  of  thelaw«  H.  11  G.  2. 
Str.  1085.     Andr.  99.] 

[By  St.  24  G.  2.  c.  18.  it  shall  be  de  corpore  comitatus,  in  actions  and  in- 
formations on  penal  statutes.] 

Allowed  on  error.     H.  7  G.  3.     4  B.  M.  2018.] 

[By  this  statute,  the  time  for  trial  by  nisi  prius  in  Middlesex,  is  enlarged 
to  14  days  after  term.] 

I  The  court  will  not  direct  the  sheriff  to  return  a  panel  from  any  par- 
ticular part  of  the  county  -,  the  venire  must  be  de  corpore  comiiatus.  Hart- 
shorne's  Les.  v.  Patton,  2  Dall.  252. 

In  the  venire  to  the  sheriff  to  summon  the  grand  and  petit  jury,  it  is  suffi- 
cient to  command  hiin  to  cause  to  come  before  the  judges  24  good  and  law- 
ful men,  without  directing  the  manner  in  which  they  shall  be  drawn  or  se- 
lected.    White  V.  the  Commonwealth,  6  Binn.  179.  | 

[Award  of  venire^  with  the  same  abbreviations  by  &c/8  in  English  as  were 
usual  in  Latin,  is  good.     Barnes,  240.] 

[In  a  prosecution  against  a  justice  of  the  peace,  the  court  refused  the 
common  rule  for  a  good  jury,  because  that  is  oAen  made  up  of  gentlemen 
who  are  in  the  commission.     H.  6  G.     Str.  265.] 

By  the  common  law  it  was  returnable  at  Westminster. 

And  now,  since  the  st.  W.  2.  30.  which  gives  the  nisi  prius,  it  shall  be  re- 
turnable at  Westminster,  nisi  tales  (viz.  the  justices  of  assise)  prius  tali  die  et 
loco  venerint,  &c. 

Upon  which  statute  the  return  of  the  venire  facias  was  at  Westminster  at 
a  day  afler  the  assises  ;  but  because  by  the  st.  42  Ed.  3.  1 1  •  no  inquest  (ex- 
cept in  assise  or  gaol-delivery)  shall  be  taken  before  the  names  of  the  jurors 
be  returned  in  court,  the  venire  facias  shall  be  returned  before  the  day  of 
assise,  with  the  panel  of  the  jurors  annexed,  and  upon  that  a  distringas  or 
habeas  corpora  goes,  returnable  at  a  day  after  the  assises,  nisi  such  a  one 
prius^  &c. 

[If  the  venire  is  returnable  subsequent  to  the  assises,  verdict  shall  be  set 
aside.     Barnes,  460.] 

[*jAnd  it  shall  be  entered  upon  the  roll,  that  the  jury  made  default  at  the 
return  of  the  venire  facias. 

[A  blank  for  the  return  of  the  venire  in  the  record  is  not  cause  to  arrest 
judgment.     Barnes,  486.] 

If  several  issues  between  the  same  parties  arise  within  the  same  county, 
the  court  will  grant  but  one  venire  facias.     2Cro.  550,  551. 

And  several  writs  of  vcmVe/acia^  cannot  afterwards  be  granted,  though 
nothing  be  done  upon  the  first. 

[*575] 


S60  ENQUEST. 

So,  several  issues  by  several  defendants  may  be  tried  by  oue  venire  facias. 
R.  Hob.  37.     2  Roh  G67.  D. 

Though  the  issues  arise  in  several  places,  if  the  venire  facias  be  from  all 
the  places.     R.  Hob- 37.     2Rol.667.  D.     Vide  post,  (C  3,  4.) 

But  where  there  are  several  issues,  there  may  be  several  writs  o{  venire 
facias.     Hob.  37. 

[If  cither  party  will  suggest  special  matter  about  awarding  the  vcmVe,  a 
copy  must  be  given  to  the  opposite  party,  and  they  must  have  reasonabic 
time  to  consider  it,  before  a  nient  dedire  is  entered.     M.  6  G.  Str.  235. j 

(C  2.)  To  whom  it  shall  be  directed,  &c. 

A  venire  facias^  generally,  shall  be  directed  to  the  sherifF. 

If  a  jury  be  struck  by  the  master  of  the  office  upon  an  order  of  the  court, 
a  list  of  48  shall  be  delivered,  and  12  put  out  by  the  attorney  of  each  of  the 
parties,  or  (if  the  attorney  of  either,  upon  notice,  be  absent)  by  the  master* 
[1  Sal.  406.     M.  9G.  2.     B.  R.  H.  158.] 

[By  at.  24  G.  2.  c.  18.  the  party  applying  for  special  jury  shall  paj  not 
only  the  expences  of  striking,  but  all  expences  occasioned  by  the  trial  by 
special  jury;  and  shall  have  no  further  allowance  than  for  commoa  jury, 
unless  judge  certifies  that  it  was  a  cause  proper  to  be  tried  by  special  jury.J 

"As  to  entering  rules  for  a  special  jury,  sec  5  T.  R.  454.] 

'And  as  to  serving  and  marking  rules  for,  see  10  East,  1.     4  Taunt.  601.] 

'As  to  striking  anew,  sec  5  T.  R.  453.  454.     3  Taunt.  404.] 

'Special  juries  how  struck.     3  G.  2.  c.  25.  s.  15.] 

'After  common  jury  return,  and  the  cause  a  remanet,  defendant  cannot 
have  special  jury  in  Middlesex,  though  it  has  been  done  at  the  assises. 
Barnes,  449.  461.] 

[Not  after  venire  returned.     Barnes,  488.] 

But  if  the  issue  arises  within  the  palace,  the  venire  facias  shall  be  to  th^ 
warden  of  the  palace.     2  Rol.  667.  E. 

If  the  array  be  quashed  for  favour,  or  default  of  the  sheriff,  it  shall  be 
awarded  to  the  coroners. 

If  for  favour  in  the  under  sheriff^  it  may  be  to  the  sheriff,  iia  quod  sub* 
vicecomes  se  non  intromiltat.     R.  2  Rol.  669.  1.  35. 

If  for  partiality  or  default  in  one  of  the  sheriffs  of  London,  it  shall  be  to 
the  other  alone.     R.  1  Sal.  152.     4  Mod.  65.     Sho.  329. 

So,  if  one  of  the  coroners  be  not  indifferent,  it  shall  be  to  the  others,  ita 
quod  ille  se  non  intromiilat.     R.  2  Rol.  670. 1.  20. 

If  all  the  coroners  be  not  indifferent,  it  shall  be  to  two  elisors  chosen  by 
the  court. 

[The  method  of  appointing  elisors,  is,  rule  why  it  should  not  be  re/erred 
to  prothonotary  to  consider  and  report  fit  persons,  rule  made  absolute,  [*]he 
nominates  A.  and  B.,  rule  why  they  should  not  be  appointed  by  the  court, 
rule  made  absolute.     Barnes,  465.] 

Or,  by  consent  of  the  parties,  to  the  two  justices  of  assise.     10  H.  4,  5. 

So,  if  there  be  cause  of  challenge  to  the  sheriff,  the  plaintiff  may  make 
suggestion  upon  the  roll,  and  if  the  defendant  confesses  it,  a  venire  facias 
shall  be  immediately  awarded  to  the  coroners.  Dy.  367.  2  Rol.  668.  G. 
H.     Co.  L.  157.  b. 

If  the  defendant  does  not  allow  the  cause,  he  cannot  afterwards  challenge^ 
the  array  for  it.     9  Ed.  4.  6.     Co.  L.  157.  b. 

If  process  be  once  awarded  to  the  coroners,  all  subsequent  process  shall 
be  to  them.     Co.  L.  158.  a*     R.  Mo.  356. 
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Though  there  be  a  new  sheriff  aftervi^ardg.     Co.  L.  153.  a. 

So,  if  process  be  once  to  elisors,  all  afterwards  (except  the  distringas) 
shall  be  to  them.     2  Rol.  670.  1.  45.  47. 

But  a  defendant  cannot  make  suggestion  upon  the  roll,  and  have  process 
upon  it  to  the  coroners ;  for  he  may  challenge  the  arrray,  and  the  delay  shall 
be  intended  for  his  advantage. 

So,  process  does  not  go  to  the  coroners,  where  one  of  the  sheriflfs  only  19 
party  or  partial ;  for  it  shall  be  awarded  to  the  other.     R.  4  Mod.  65. 

So,  if  process  be  awarded  to  the  sheriff,  and  not  taken,  but  entered  to 
ihake  a  continuance,  it  may  afterwards  be  awarded  to  the  coroners.  R.  2 
Cro.  ^Q. 

(C  3.)  What  fonn  is  sufficient. 

A  venirt  facias  is  ■ufficicnt,  though  it  be  ad  iriandum  exitnm  inter  A.  et  B. 
when  there  are  several  issues  ;  for  it  is  nomen  collcclivum,  R.  2  Rol.  667.  €• 

But  by  the  st.  35  II.  8,  6.  the  venire  facias  to  try  the  issue  in  the  courts 
at  Westminster,  shall  be  in  this  form  :  Precipe  quod  ven.fac.  12  liberos  et 
legahs  homines  de  vicineto  de  B.  quorum  quilibei  hnbeat  40^.  terra  lent,  red* 
dit,  per  ann.  ad  minus  per  qnos  ret  Veritas  melius  scire  poterit^  et  qui  nee,  ^c» 

By  the  st.  27  El.  G.  quorum  qmlibet  hubeat  4/. — By  the  st.  4  &  5  W.  & 
M.  24.  10/.  (vide  3  Geo.  2,  c.  25.  and  4  Geo.  2.  c.  7.)  and  in  Wales,  6/. 

By  the  st.  4  &  5  Ann.  16.   12  homines  de  corpore  comitatus. 

(C  4^)  How  it  shall  be  returned. 

'List  of  jurors  to  be  yearly  iixed  on  church  doors.     3  G.  2.  c.  25.  s.  1.] 
'Persons  not  qualified  may  be  relieved  at  quarter  sessions.     Ibid.] 
'Penalty  for  wilfully  omitting  or  inserting  wrong  persons.     Id.  s.  2.] 
"Duplicates  of  lists  transmitted  to  the  sheriff.     Ibid.] 

! Penalty  for  returning  any  not  in  duplicates.     Id.  s.  3.] 
Penalty  for  falsely  recording  appearances.     Ibid.] 
Justices  of  assize,  &c.  may  fine  sheriff  for  returning  jurors  irregularly. 
Id.  s.  4.] 

[Sheriffs,  &c.  to  enter  the  names  of  those  who  have  served,  and  give  cer- 
tificates.    Id.  8.  5.] 

No  money  to  be  taken  to  excuse  persons  from  serving.     Id.  s.  6.] 

[Constables,  &c.  to  subscribe  their  lists  before  justices  upon  oath.  Id. 
s.  7.1 

[*'  [Sherifis,  &c.  on  return  of  venire  to  annex  a  panel  of  jurors,  ice.  Id. 
s.  8-J 

"Return  ofjurors  in  Wales.     Id.  s.  9.J 

'And  in  counties  palatine.     Id.  s.  10.J 

The  form  of  the  return  is  executis  istius  brevis patet  in  quodam  panello  hvic 
brevi  annex.,  and  then  annex  in  a  panel  the  names  of  the  juiors.  Kit.  265.  b. 

And  though  the  writ  says  twelve  ^ro^o^  et  legates  homines,  by  antient  usage 
the  sheriff  ought  to  return  twenty-four.     Co.  L.  155.  a. 

By  thest.  W.  3.  13  Ed.  I.  30.  sheriff  summoning  in  assises  (unless  in  grand 
assvise)  more  than  twenty-four,  shall  render  damages  to  the  party,  and  be 
amerced  to  the  king. 

So,  by  the  common  law,  the  sheriff  ought  to  give  the  proper  christian 
name,  surname,  and  addition  of  each  juror. 

By  the  st.  of  York,  12  Ed.  2.  5.  he  ought  to  put  his  name  to  every  return. 

By  thest.  27  El.  7.  he  shall  not  make  return  of  any  juror  without  the  addi- 
tion of  place  of  abode,  or  other  addition  bv  which  he  may  be  known. 
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There  ought  to  he  fifteen  days  between  the  teste  and  the  return.  ^Ii!?t. 
567.     Vide  Process,  (B). 

But  now,  by  the  st.  18  Ef.  14.  it  shall  be  aided  after  verdict,  if  the  return 
be. insufficient  or  imperfect:  and  by  the  st.  21  J.  13.  if  there  be  no  return, 
when  the  panel  of  the  names  of  the  jurors  is  annexed  to  the  writ;  or  if  the 
name  of  the  sheriiTis  not  put  to  the  return,  when  the  writ  is  returned  by  the 
proper  officer.     Vide  An^iendment,  (G  I,  2.) 

And  the  court  will  not  direct  the  return  of  the  venire  facias  to  be  filed,  un- 
less the  plaintiff  pleases.     3  Mod.  245. 

From  what  place  a  jury  or  inquest  shall  come,  vide  in  Amendment, 
(Hi,  2.) 

[It  need  not  appear  that  the  jury  have  been  summoned  ;  for  since  st.  3 
G.  2.  c.  25.  there  can  be  but  one  general  return.  T.  1 1  &  12  G.  2.  Andr. 
248.;j 

fl  o  describe  a  juryman  as  of  a  place  generally,  (here,  of  Giafton-street), 
is  sufficient,  though  there  are  several  places  of  the  same  name.  6  T.  R.  527.J 

[Judgment  upon  a  writ  of  inquiry  set  aside,  because  the  jury  were  returo- 
ed  by  the  plaintiff's  attorney.     Cowp.  1 1 2.] 

{  Where  the  officer  omitted  to  insert  in  his  return,  the  name  of  a  juror, 
he  was  put  upon  the  panel  on  his  making  oath  that  he  had  been  summoned. 
Patterson's  Case,  6  Mass.  Rep.  486.  \ 

(C  5.)  By  Habeas  Corpora. 

If  the  jury  make  default  at  the  return  of  the  -oenire  facias  in  C.  B.  an  /la- 
heas  corpora  juralorum  shall  be  awarded. 

[It  need  not  appear  in  Ihe  return,  that  thq  jury  were  attached  by  pledges ; 
for  since  st*  3  Geo.  2.  c.  25.  there  can  be  but  one  general  return.  T.  1 1 
&  12G.  2.     Andr.  248.] 

[If  the  venire  is  r.eturned  with  twenty-four,  and  the  hab.  cou  with  forfy- 
eight,  the  verdict  shall  be  set  aside.     Barnes,  485.] 

(C  6.)  By  distringas  juratores. 

If  the  jury  make  default  at  the  return  of  (he  venire  facias  in  B.  R.  a  di>. 
tnngas  juratores  shall  be  awarded. 

^ni*-'^'"'  "''  ^*  '^'  '^^^^  J"^-''  '^'^  ""^^  ^PP^^*"  ^^  t^e  return  of  the  habeas  cor- 
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and  ought  to  be  tested  the  same  day;  otherwise  it  is  witiiout  warrant  and 
makes  a  discontinuance.     Mod.  Ca.  269.  wunoui  warraot,  and 

And  the  want  of  a  good  teste  cannot  be  amended.  R.  Mod.  Ca.  269.  287. 

miErTiv^h  'i^'l  '*» '""' '"  "  *=""°'^  P«'«'"'^  «°  issue  joined  at  wiil 
minster,  is  by  the  king's  attorney-general.     II.  8  G.  3.     4  B.  M.  2171 .] 

(D)  HOW  SWORN. 
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is  taken  ill,  the  judge  may  dischirge  the  jury,  and  charge  a  fresh  one.     4 
Taunt.  309.     Vide  Leach  Cas.] 

[A  person  not  summoned  to  serve  on  a  jury,  answers  to  the  name  of  a  per- 
son who  is  and  serves  in  his  room ;  the  objection  having  been  made  before 
the  verdict  was  taken,  the  court  atvarded  a  venire  de  novo.  2  Mars.  154. 
6  Taunt.  460.] 

\  It  must  appear  from  the  record,  that  the  defendant  was  tried  by  1% 
jurors,  and  that  they  were  lawfully  sworn,  otherwise  it  is  error.  ♦  Doebler  v. 
The  Commonwealth,  3  Serg.  Ik,  Rawle,  237.  \ 

(E)  WHEN  AN  INQUEST  SHALL  BE  TAKEN  BY  DEFAULT. 

In  personal  actions,  where  the  plea  is  not  a  confession  of  the  action,  as  in 
debt,  &c.  if  a  full  inquest  appears,  but  the  defendant  does  not  appear,  the 
inquest  shall  be  taken  by  default.  1  Rol.  586.  1.  31«  \  Vide  Brown  v. 
Van  Braain,  3  Dall.  344.  } 

So,  in  ejectment. 

And  he  may  then  confess  lease,  entry,  and  ouster,  and  pray  the  nonsuit  of 
the  pJaintifT. 

So,  in  an  assise.     I  Rol.  586.  1.  15.     1  Sal.  83. 

So,  in  a  real  action,  if  the  issue  be  not  upon  the  realty,  but  in  point  of 
damages  only.     1  Rol.  586.  1.  5. 

Or,  if  upon  a  default  before  issue,  process  issues. 

So,  in  trespass,  though  he  pleads  a  release,  which  is  denied  \  for  the  dami- 
ages  are  uncertain.     I  Sal.  216. 

In  debt,  if  the  defendant  pleads  non  est  factum  ^  for  that  denies  the  cause 
of  action.     1  Sal.  216. 

So,  if  a  full  inquest  does  not  appear,  it  may  be  taken  by  default ;  for  the 
parties  are  demandable  before  the  inquest.     Dub.  Dy.  ^^5.  a. 

Bjt  in  a  real  action,  where  the  issue  is  upon  the  realty,  and  the  tenant  at 
nisi  prikis  makes  default,  the  postea  shall  be  marked,  and  a  petit  cape  shall 
issue  ;  and  if  the  tenant  cannot  save  his  default,  and  the  demandant  does  not 
waive  it,  final  judgment  shall  be  against  him.  1  Rol.  585.  1.  35.  Mod. 
Ca.  4. 

So,  in  a  writ  of  mesne,  customs  and  services,  i^c.  if  the  seigniory  be  de- 
nied.    I  Rol.  584.  1.  37.  40. 

[*]  In  an  appeal  of  rape,  ca/7ta5,  a/i(i5,/>/t<ne^,  and  exigent  shall  issue.  1 
Sal.  217. 

So,  in  a  personal  action,  where  the  plea  amounts  to  a  confession  of  the 
action,  if  the  plaintilTdoes  not  waive  it,  judgment  shall  be  upon  the  default, 
and  no  inquest  taken  ;  as,  if  the  defendant  pleads  a  release  to  a  debt  or  de- 
mand  certain,  and   the  deed  is  denied.     11  H.  4.  32.     Bro.   Defalt.  4. 9. 
20.      1  Rol.  586.  1.  37.      1  Sal.  216. 

So,  in  detinue,  if  the  garnishee  makes  default.     1  Rol.  586.  1.  47. 

In  a  quid  juris  clamat,  if  the  defendant  claims  the  fee.     1  Rol.   587.  1.  3. 

In  a  quare  impedit,  the  inquest  shall  not  be  taken  by  default,  but  a  writ 
awarded  to  the  bishop.     1  Rol.  587.  1.  10. 

(F)  HOW  THE  INQUEST  SHALL  BEHAVE  THEMSELVES. 

After  the  evidence  given,  the  jury  ought  to  continue  together  till  they 
agree  of  their  verdict,  without  eating,  drinking,  fire,  candle,  or  speaking  with 
any  one,  except  the  bailiiT,  tp  know  if  they  be  agreed.  Co.  L.  227.  b.  15 
H.  7.  1,  2.     Vide  Pleader. 
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{It  seems,  that .  in  a  capital  trial,  if  the  jury  separate  before  verdict 
rendered,  the  prisoner  shall  be  acquitted.  Stater.  Garrigues,  1  Hayw.  24  I  • 

But  on  an  indictment  for  perjury,  if  two  jurors  retire  from  the  court  with- 
out leave,  and  vvilliout  an  ofScer,  and  return  immediately  without  speaking 
to  any  one,  the  verdict  shall  stand.     State  r.  Caretaphen,  2  Hayw.  238. 

And  it  has  been  lieid  bj  the  circuit  court  of  the   U.  S*  for  the  district  of 
Connecticut,  tlial  in  a  civil  cause,  if  tlic  jury  separate  before  they  agree  an 
a  verdict,  and  afterwards  return  their  verdict,  it  shall  be  set  aside,  and  anew 
trial  granted.  Lester  r.  Stanley,  3  Day,  287.  Howard  v.  Cobb,  3  Day,  310. 

The  court  will  appoint  an  ollicer  to  take  care  of  the  jury,  and  charge  iiim 
not  to  suffer  them  to  separate,  unlil  they  are  agreed  in  a  verdict,  nor  to 
speak  to  them,  except  to  ask  tliem  if  they  are  agreed.     Anon.  3  Day,  311. 

But  according  to  ihe  fettled  practice  in  Connecticut,  judgment  will  not 
be  arrested  merely  for  tl.e  reason  that  the  jury,  after  the  cause  was  com- 
mitted to  them  and  before  verdict  rendered  had  separated.  State  p.  Bab- 
cock,  I  Conn.  Rep.  401.     Brandin  v.  Gramiis,  1  Conn.  Rep.  402.  in  nota. 

The  separating  of  the  jury  before  rendering  their  verdict,  though  li  is  a 
misdemeanor  for  which  tliey  may  be  punished,  does  not  vitiate  their  verdict, 
especially,  if  they  were  agreed  before  separating.     Brown  v.  M^Conuel, 
1  Bibb,  265.  i 

[By  St.  24  G.  2.  c.  18.  a  juryman  shall  be  paid  no  more  than  the  judge 
thinks  reasonable,  not  exceeding  a  gninea.] 

But  if  the  jury  separate  on'  account  of  a  great  tempest,  they  shall  not  be 
amerced.     PI.  Com.  13.  b.      15  H.  7.  1.  b.     14  H.  7.  30. 

[A  jury's  representation  in  favour  of  a  criminal,  after  conviction,  is  to  be 
discountenanced.     3  Burr.  1695.] 

[If  a  jury,  not  being  agreed,  toss  up  for  their  verdict,  it  is  a  high  misde- 
meanour.    1  T.  R.   11.] 

J  And  a  verdict  will  be  set  aside,  if  the  jury,  to  ascertain  the  amount  of 
damages,  agree,  that  each  juror  shall  set  down  such  sum  as  he  may  think 
fit,  that  the  aggregate  be  divided  by  12,  and  that  the  quotient  shaJJ  be  their 
Terdict.     Smith  :;.  Cheetham,  3  Caines'  Rop.  57.     Ilarvey  v.  Rickelt,  15 
Johns.  Rep.  87.     Heath  v.  Conway,  1  Bibb,  398.  cont. 

But  it  is  otherwise,  where  the  jury  adopt  this  mode,  to  arrive  at  a  reason- 
able measure  of  damages,  without  binding  themselves  by  the  result,  at  all 
events.  Dana  v.  Tucker,  4  Johns.  Rep.  487.  Vide  Cowperthwaite  v. 
Jones,  2  Dall.  5b. 

So  a  verdict  will  not  be  set  aside,  where  the  jury,  in  a  justices'  court,  af- 
ter they  had  retired  for  deliberation,  enquired  of  the  justice,  whether  they 
Could  add  any  thing  to  the  charge  of  the  plaintiff?  who  answered,  "no;" 
nothing  further  being  said.     Thayer  v.  Van  Vleet,  5  Johns.  Rep.  1  H. 

It  is  gross  misbehaviour  in  a  juror,  to  suffer  any  person  to  speak  to  him 
concerning  a  cause,  at  any  time  after  he  is  summoned,  and  before  verdict 
delivered.     Blaine's  Les.  r.  Chambers,  1  Sei^.  &  Rawle,  169.  } 

[If  a  defendant  in  a  criminal  prosecution  endeavour  to  influence  the  jury, 
"by  distributing  hand-bills  in  the  assize  towns,  or  otherwise,  it  is  an  indict- 
able oiFcnce.     4  T.  R.  285.] 

[it  seems  that  if  a  juryman  knows  any  thing  touching  the  matter  in  con- 
troversy, he  is  not  only  not  at  liberty  to  state  it  to  his  co-jurors  (since  that 
would  be  to  bias  their  judgment  by  evidence  not  upon  oath;)  he  must  not 
allow  it  to  influence  his  own  judgment.  He  may,  however,  use  it  as  a  means 
of  confirming  other  testimony  adduced  at  the  trial.  The  reason  of  which 
j?ule  appears  to  be,  to  force  the  juryman  to  come  forward  and  give  testimcnj 
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upon  oath ;  by  which  means  the  whole  of  the  evidence  which  operated  with 
the  jurors  may  be  seen  by  the  court  out  of  which  the  record  came,  and  they 
be  thereby  enabled  to  decide  whether  a  new  trial  should  be  granted*  4 
M.  &  S.  532.] 

{  A  new  trial  will  be  granted,  if  the  jury,  after  they  retire  to  their  room  to 
consider  a  cause,  take  upon  themselves  to  examine  a  witness.  Thompson 
V.  Mallet,  2  Bay,  94.  } 

For  more  concerning  inquest,  vide  Copyhold,  (R  11.) — Courts,  (P  12.) — 
Leet,  (F).— Trial. 

INTERPLEADER. 

Vide  Chancery,  (3  T.) 

WENTRY. 

Vide  Abatement,  (H  48.)— Enfant,  (C  5.) — Estates,  (G  14.)— Exe- 
cution, (A  1 .) — Forcible  Entry. — Pleader,  (2  S  20.) — (2  W  50.) — 
Rent,  (D  3.) 

Entry  for  a  condition  broken.     Vide  Condition,  (O  3,  &c.) 
Entry  to  avoid  a  tine.  Vide  Claim,  (B   1,  &c.) 
Entry  for  a  Forfeiture.  Vide  Forfeiture,  (A  6,  7,  8.) 
Entry  tolled.  Vide  Discent,  (D  1,  &c.) 

Writs  of  entry  Vide  Dum  fuit  infra  jbtatem,  per  totum.— {Plea- 
der, (A3,  1,  &c.) 

EQUITY. 

Vide  Chancery,  per  totum.— Courts,  (D  7. — O  5.)— Dismes,  (M  13, 

&c.) — Parliament,  (R  13,  &c.) 

ERROR. 

(A)  WHAT  THINGS  MAY  BE  ASSIGNED  FOR  ERROR,  p.  580. 

(B)  ERROR    UPON    AN    INDICTMENT,'   HOW    IT    SHALL    Bt 

BROUGHT,  p.  581. 

(C)  THE  JUDGMENT  IN  ERROR,  p.  582. 

(D)  WHEN  ERROR  SHALL  BE  AVOIDED  BY  ENTRY  OR  PLEA, 

WITHOUT  A  WRIT  OF  ERROR,  p.  583. 

(A)  WHAT  THINGS  MAY  BE  ASSIGNED  FOR  ERROR. 

In  what  court,  by  whom,  against  whom,  and  in  what  manner,  error  shall 
be  brought,  vide  in  Pleader,  (3  B  1,  &c.) 

When  it  shall  be  a  svpersedeas,  and  how  the  record  shall  be  removed, 
videinPleadcr,  (3B12,  13.)  .:,    .     o,     :, 

Errors,  how  assigned,  and  the  proceedmgs  thereupon,  vide  in  I  leader, 

(3B  14,  &c.) 

Wb^t  pleas  to  error  good,  vide  in  Pleader,  (3  B  18,  19.) 

How  to  proceed  upon  errors  in  parliament,  vide  in  Parliament,  (L  l,&c.) 

FA  qui  tarn  action  of  debt  is  a  civil  suit.     Cowp.  382.] 
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[And  a  writ  of  error  on  it  lies  from  the  king's  bench  to  the  excheqnei:- 
chamber.     Dong.  353.] 

A  writ  of  error  is  grantable  in  all  civil  actions  ex  debito  jiistifice,     R.  Sal. 

504. 

[*]But  in  criminal  cases  it  shall  be  ex  gratia^  where  a  statute  docs  not 
provide  for  it ;  and  therefore,  if  the  attorney-general  does  not  allow  it,  chan- 
cery will  not  direct  it  to  be  made  out.     R.  Eq.  Ca.  Abr.  414. 

I  Vide  Miles  v.  Rempublicam,  4  Yeates,  319.     Shaffer  r.  Rempublicam. 

3  Yeates,  39.  } 

And  all  errors  in  process  against  parties  or  jurors,  or  award  of  process,  or 
in  the  record,  verdict,  judgment,  or  execution,  may  be   thereby    redressed. 

[If  there  is  one  defendant,  and  the  verbs  are  in  the  plural;  ^scaptrunt^ 
abduxerunUkc.     P.  1 1  G.     2  Ld.  Raym.  1383.] 

[That  the  judgment  was  given  by  a  judge  interested  in  the  cause*  M* 
12  G.     Str.  639.] 

[If  there  is  scire  facias  against  two  executors,  and  one  pleads  ne  unqves 
execviorj  and  the  other  payment  by  testator,  and  (here  is  a  verdict  against 
the  last,  and  nothing  on  the  other,  and  then  award  of  execution,  it  is  error. 
M.  lOG.  2.     Str.  1055,  B.  R.  H.  345.] 

[If  tl)e  swearing  of  the  jurors  is  not  well  alleged  ;  as  if  the  words  to  speak 
are  omitted..    P.  N  G.  2.     Andr.  160.] 

[If  defendant  pleads  that  plaintiff  became  bankrupt,  &c.  and  concludes 
with  a  general  averment,  it  is  error;  for  he  should  have  concluded  to  the 
country.     P.  1 1  G.  2.     Andr.  176.] 

[That  it  is  not  said  that  defendants  appeared  by  attorney,  nor  in  their 
proper  persons,  is  not  error.     M.  13.  G.  Ld.  Raym.  1449  J 

[Nor,  that  a  writ  of  inquiry  was  executed  on  the  day  of  the  return.  Ibid.] 
It  is  no  error,  though  there  is  no  cause  of  action  mentioned  in  the  mem- 
orandum ;  for  it  sets  out  the  bill.     M.  1 1  G.  2.     And.  23. 

[Nor,  that  the  award  to  the  sheriff  is  general,  without  saying  of  what 
county.     Ibid.] 

[An  original  writ  of  the  same  term  in  which  final  judgment  is  given,  will 
not  warrant  that  judgment,  if  it  appear  upon  the  same  record,  that  there 
have  been  proceedings  of  a  preceding  term.     1  Wils.  181.] 

[A  writ  of  error  will  lie  from  the  judgment  of  the  court  of  K.  B.  on  an 
infommtion  against  an  East  India  delinquent,  though  not  from  the  court  of 
commissioners,  under  st.  24  Geo.  3.  c.  25.     6  T.  R.  607.J 

[A  judgment  will  not  be  reversed,  because  the  plaintiff,  instead  of  the  de- 
fendant, is  adjudged  to  be  in  mistricordia.     2  H.  B.  312.] 

{  Error  will  not  lie  to  reverse  a  judgment  or  decree,  where  the  decision 
rests  in  the  discretion  of  the  court :  As.  in  petitions  for  new  trials,  A?c. 
Lewis  r.  Hawley,  1  Conn.  Rep.  49.  Granger  v.  Bissell,  2  Day,  364. 
Woods  7>.  Young,  4  Cranch,  237.  Henderson  r.  Moore,  5  Cranch,  11. 
Marine  Ins.   Co.  of  Alexandria  r.  Young,  5  Cranch,  187.     Barr  t.  Gratz, 

4  Wheat.  220.  United  States  v.  Evans,  5  Cranch,  280.  Welch  r.  Man- 
devillc,  7  Cranch,  152.  Marine  Ins.  Co.  of  Alexandrian.  Hodgson,  6 
Cranch,  206.  Liter  r.  Green,  2  Wheat.  306.  Girard  v.  Gettig,  2  Bion. 
234.  Burke  r.  Young's  Les.  2  Serg.  &  Rawie,  383.  Burd  v.  Dansdale,  2 
Binn.  80.     Wright  r.  Small's  Les.  2  Binn.  93. 

But  where  the  court  refuse  (o  nonsuit  the  plaintiff,  on  motion  of  the  de- 
fendant, when  the  evidence  wholly  fails  to  support  the  case,  error  will  lie* 
Foot  r.  Sabin,  19  Johns.  Rep.  154. 

So  if  judgment  is  rendered  for  a  larger  sum  in  damages  than  the  amount 
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laid  in  the  dednration.     Smith  v.  Allen,  5  Day,  337.     Singleton  v.  Kenner 
dj,  Cam.  &  Nor.  520. 

And  8o,  if  rendered  for  a  larger  sum  than  is  reported  hj  referees.  Staf- 
ford V.  Van  Zandt,  2  Johns.  Cas.  66. 

So  a  judgment  may  be  reversed  in  part,  and  affirmed  as  to  the  residue  : 
as,  where  minors  and  adults  are  charged  as  joint  trespassers,  the  judgment  as 
against  the  minors,  where  they  make  no  defence,  will  be  reversed.  Wil- 
iord  V.  Grant,  Kirby,  114. 

So,  generally,  where  a  judgment  is  erroneous  in  part,  and  can  be  correct- 
ed without  reversing  the  whole,  it  may  be  reversed  for  that  part,  and  stand 
good  for  the  rest.  Cummings  v.  Pruden,  1 1  Mass.  Rep.  206.  Johnson  v^ 
Harvey,  4  Mass.  Rep.  483.  Whiting  r.  Cochran,  9  Mass.  Rep.  532.  Por- 
ter r.  Rummery,  10  Mass.  Rep.  64.  Smith  r.  Janson,  8  Johns.  Rep.  86* 
2d  edit.  Bradshaw  v,  Callaghan,  8  Johns.  Rep.  435.  2d  edit.  Anon.  12 
Johns.  Rep.  340.     Bronson  v.  Mann,  13  Johns.  Rep.  460. 

And  so  where  judgment  is  erroneous  as  to  costs,  it  may  be  reversed  as  to 
them,  and  stand  as  to  the  damages.  Wilford  p.  Grant,  ubi  supra,  ut  semh. 
Nelson  p.  Andrews,  2  Mass.  Rep.  164.  White  v.  Garland,  7  Mass.  Rep. 
453. 

Error  lies  only  when  the  proceedings  are  according  to  the  course  of  the 
common  law,  and  after  final  judgment.  Drowne  v.  Stimpson,  2  Mass.  Rep. 
445. 

So,  it  will  lie  for  the  insufficiency  of  the  declaration.  Vide  Perry  p.  Good- 
win, 6  Mass.  Rep.  499. 

So,  it  will  lie  in  favour  of  an  infant,  where  an  appeal  lay,  because  his  in- 
fancy disabled  him  from  taking  the  appeal.  Valierv.  Hart,  11  Mass.  Rep. 
300.  Secus,  if  the  aggrieved  party  be  a  person  of  full  age.  Savage  v.  Gul- 
liver, 4  Mass.  Rep.  171. 

So  if  a  party  agrees  not  to  take  an  appeal,  he  may  nevertheless  bring  er- 
ror.    Putnam  v.  Churchill,  4  Mass.  Rep.  516. 

A  judgment  against  a  non  comjE>o^,  under  guardianship,  without  notice  t« 
the  guardian,  is  erroneous.     White  v.  Palmer,  4  Mass.  Rep.  147. 

If  the  issue  is  not  found  by  the  verdict,  or  if  the  judgment  does  not  follow 
the  verdict,  it  is  error.     Brown  v.  Chase,  4  Mass.  Rep.  436. 

If  on  a  nonsuit  judgment  be  given  against  the  plaintiff,  for  costs,  error  will 
lie.  Smith  p.  Sutts,  2  Johns.  Rep.  9.  WiUson  v.  Force,  6  Johns.  Rep. 
110.     Schemerhorn  v.  Jenkins,  7  Johns.  Rep.  373. 

So  if  no  costs  are  awarded.     Lovell  v.  Evertson,  1 1  Johns.  Rep.  52. 

If  some  of  the  counts  are  bad  and  others  good,  in  case  of  a  default  and  in* 
terlocutory  judgment,  or  a  demurrer,  and  daihages  are  assessed  generally^ 
the  judgment  is  erroneous.  Cheetham  v.  Tellotson,  5  Johns.  Rep.  430. 
Backus  p.  Richardson,  5  Johns.  Rep.  476. 

If  a  venire  be  executed  and  returned  by  any  other  person  than  the  sheriff, 
without  an  award  to  such  person  upon  the  record,  it  will  be  error.  Cooper 
p.  Bissell,   16  Johns.  Rep.  146. 

The  judgment  must  be  final,  or  an  award  in  nature  of  a  judgment.  Beale. 
p.  Dougherty,  3  Binn.  432. 

Whether  error  will  lie,  in  cases  where  judgment  is  arrested  ?  Vide  Fish 
fy.  Weatherwax,  2  Johns.  Cas.  215.  Benjamin  v.  Armstrong,  2Serg.& 
Rawle,  392. 

It  seems,  that  the  court  is  bound  to  give  its  opinion,  when  requested,  on 

a  point  of  law,  relevant  to  the  issue,  and  a  refusal  is  good  cause  of  error. 

-Sbaifer  v.  liaudis,  1  Serg.  &  Rawle,  449.     Hamilton  v.  Menor,  2  Serg.  & 
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Rawle,  70.  Brown  v.  Campbell,  1  Serg.  &  Rawle,  176.  Vincent  v.  HnflPs 
Les.  4  Serg.  &  Rawle,  298.  Smith  v.  Thompson,  2  Serg.  &  Rawle,  49.  Pow- 
ers «.  M'Ferran,  2  Sei^-  &  Rawle,  44.  Fisher  v.  Lick,  3  Serg.  &  Rawle,  31 9. 

But  the  court  is  not  bound  to  express  their  opinion  upon  an  immaterial 
matter,  nor  to  answer  what  the  law  is  upon  the  whole  evidence  ;  their  opin- 
ion can  only  be  asked  as  to  the  law  upon  specific  facts.  Brown  v.  Campbell,  1 
Serg.  &  Rawle,  176.  Covert  v.  Irwin,  3  Serg.  &  Rawle,  283.  White  »• 
Rjle's  Les.  1  Serg.  &  Rawle,  515. 

Error  will  not  lie  by  one  of  several  defendants,  against  whom  a  decree 
has  been  passed ;  but  all  must  join.     Phelps  r.  Ellsworth,  3  Day,  144. 

That  the  sheriff  summoned  a  jury  to  try  his  own  cause  is  not  error;  it  is 
enly  a  ground  of  challenge.     Powell  v.  Hampton,  Cam.  &  Nor.  90. 

That  which  might  have  been  taken  advantage  of  by  plea  in  abatement,  is 
BO  cause  of  error.  Powell  v.  Hampton,  Cam.  &  Nor.  89.  Bickerstaffr. 
Delliuger,  Cam.  &  Nor.  303. 

If  a  judgment  be  substantially  right,  it  will  not  be  reversed  for  any  infor- 
mality.    Buckfield  v.  Gorham,  6  Mass.  Rep.  445. 

So  a  judgment  on  proceedings  before  a  justice  of  the  peace,  will  be  vaVid, 
though  it  do  not  formally  find  the  issue  joined  by  special  pleading,  if  there 
be  a  substantial  finding  on  the  merits.  Commonwealth  v.  Bliss,  9  Mass* 
Rep.  322. 

So  if  judgment  be  rendered  on  a  verdict,  in  an  action  where  an  issue  is 
tendered,  but  not  joined,  it  will  stand.  Whiting  v.  Cochran,  9  Mass.  Rep. 
532.     Babcock  v,  Huntington,  2  Day,  392. 

So  if  the  issue  is  not  joined  in  demurrer,  Miller  v.  M'Luer,  1  Gilm.  336. 

And  in  all  cases,  the  judgment  will  be  sustained,  and  if  necessary,  will  be 
corrected  by  the  court,  where  the  error  complained  of  consists  in  some  in- 
formality, or  omission,  or  misprision  of  the  clerk.  Weston^s  case,  1 1  Mass. 
Rep.  417. 

So  a  judgment  at  the  suit  of  the  husband  alone  for  an  injury  done  to  the 
wife,  will  be  sustained.     Southworth  v.  Packard,  7  Mass.  Rep.  95.  ' 

So  error  will  not  lie  to  reverse  a  judgment  in  an  action  of  debt,  brought 
upon  a  former  judgment,  for  an  error  in  the  former  judgment.  Hawes  v. 
Hathaway.     14  Mass.  Rep.  233. 

Irregularity  in  the  execution  is  not  a  cause  of  error,  where  the  judgment 
is  legal ; — such  irregularity  may  be  corrected  by  the  court  below.  Dumond 
V,  Carpenter,  3  Johns.  Rep.  141.  } 

(B)    ERROR    UPON    AN    INDICTMENT,    HOW   IT   SHALL    BE 

BROUGHT. 

If  error  be  upon  an  indictment  at  the  assises  or  quarter-sess^ions,  the  usu» 
al  course  is  to  remove  the  indictment  by  certiorari  into  the  crown-office, 
and  afterwards  to  sue  a  writ  of  error  coram  nobis.     Mod.  Ca.  1 78. 

Or,  it  may  be  removed  directly  by  writ  of  error ;  for  both  ways  are  good. 
Mod.Ca.  178. 

If  error  be  brought  upon  an  indictnrient,  and  the  indictment  removed,  a 
rule  may  be  given  in  the  crown-office,  that  th^  indictee  assign  his  errors. 

If  he  does  not,  there  shall  be  a  peremptory  rule  upon  motion;  and  if  then 
he  does  not,  he  shall  be  nonsuited,  and  execution  awarded.  Mod.  Ca.  178. 
{  Writs  of  error  will  not  be  allowed,  where  the  merits  have  been  fairly 
tried.     Commonwealth  r.  Pennock,  3  Serg.  &  Rawle,  199. 

A  jud|^ment  in  a  criminal  case^  must  be  affirmed  or  re\er&ed  altc^etbcr^ 
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it  cannot  be  affirmed,  or  reversed  in  part.     Jackson  r.  Commonwealth,  2 
Binn.  79,     Vide  Duncan  v.  Commonwealth,  4  Serg.  &  Rawle,  451.  J 

[*](C)  THE  JUDGMENT  IN  ERROR. 

What  shall  be  done  by  the  court,  if  the  judgment  be  affirmed  or  reversed, 
vide  in  Pleader,  (3  B  20.) 

When  there  shall  be  restitution,  vide  in  Pleader,  (3  B  20.) 

If  judgment  be  in  C.  B.  that  a  plea  in  abatement  is  good,  and  that  the  writ 
shall  abate,  and  that  judgment  be  reversed  in  B.  R.,  the  couft  of  B.  R.  shall 
proceed  upon  the  same  writ. 

So,  in  error  upon  a  judgment  in  Wales,  that  a  quod  ei  deforceat^  does  not 
lie,  if  judgment  be  reversed,  B.  R.  shall  proceed  upon  the  same  declaration^ 
Jon.  38Y. 

{  If  the  judgment  is  entire,  it  must  be  reversed  in  Mo*     Richard  v»  Wal- 
ton, 12  Johns.  Rep.  434.  \ 

(D)  WHEN    ERROR   SHALL  BE  AVOIDED  BY  ENTRY  OR 
PLEA,  WITHOUT  A  WRIT  OF  ERROR. 

When  a  man  shall  avoid  an  outlawry  by  plea,  or  error,  vide  in  Utlagary, 
(C  2,  &c.)     Vide  Pleader,  (2  W  39.) 

If  a  judgment  be  void,  it  may  be  avoided  by  plea,  without  a  writ  of  error. 

So,  if  the  party  cannot  have  error,  he  may  avoid  it  by  plea;  as,  where  he 
is  a  stranger  to  the  judgment ;  as,  if  an  administrator  pleads  a  judgment 
against  him  at  the  suit  or  B.,  and  no  assets  ultroj  &c.  the  plaintiff  by  repli- 
€atioD  may  shew,  that  the  judgment  was  null,  and  how.     R.  2  Mod.  308. 

But  if  a  judgment  is  only  voidable,  the  party  shall  not  avoid  it  without 
writ  of  error:  as,  if  in  a  cui  in  vita  the  tenant  dies,  and  afterwards  judgment 
is  against  him,  which  is  erroneous,  and  execution  is  sued  against  the  heir ;  be 
shall  not  avoid  the  judgment  in  assise,  without  error.     1  Rol.  742. 1*  12. 

So,  in  a  scire  facias  by  an  executor,  upon  a  judgment  in  ejectment  by  his 
testator  against  B.,  execution  shall  not  be  avoided,  nor  judgment  stayed,  by 
saying  that  the  tenant  died  pendente  lite  ;  for  he  ought  to  avoid  it  by  error* 
1  Rol.  742.  1.  18. 

So,  error  in  the  principal  judgment,  is  no  plea  in  a  scire  facias  against  the 
heir,  or  bail.     1  Rol.  742. 1.  26,  30.     Vide  Bail,  (R  3,  &lc.\ 

Nor,  in  debt  upon  an  erroneous  judgment.     1  Rol.  742.  1.  35. 

So,  if  a  fine  or  recovery  is  had  against  an  infant,  it  cannot  be  avoided  by 
entry,  without  error.  1  Rol.  742.  1.  50.  Vide  Enfant,  (C  5.) — Fine, 
(H  3,  &c.)     -» 

Costs  in  error.     Vide  Costs,  (B). 

Error  in  the  exchequer  chamber.     Vide  Courts,  (DG.) 
Error  to  avoid  a  pine.     Vide  Fine,  (H  3,  &c.) 
-  Krror  from  Ireland.     Vide  Ireland,  (G). 
Writ  of  error  not  amendable*     Vide  Amendment,  (2  C  4)# 

f]  ESCAPE. 

(A)  ESCAPE  IN  CRIMINAL  CASES. 
(A  1.)  Voluntary,  p.  683. 
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(A  2.)  Negligent,  p.  684. 

(B)  ESCAPE  IN  CIVIL  CASES. 

(B  1.)  What  remedy  for  it.  p.  686. 

(B  2.)  Against  whom.  p.  587. 

(B  3.)  When  against  the  superior*  p.  688. 

(C)  WHAT  SHALL  BE  AN  ESCAPE,  p.  589. 

(D)  WHAT  NOT.  p.  592. 

(E)  WHEN  IT  SHALL  BE  RETAKEN,  &c.  AFTER  AN  ESCAPE. 

AND  HEREIN  OF  VOLUNTARY  RETURN,  p.  594. 

(A)  ESCAPE  IN  CRIMINAL  CASES. 
(A  L)  Voluntary. 

By  the  st.  5  Ed.  3.  8.  indictees  and  appellees  of  felony  shall  be  safely  kept. 

And  therefore,  if  a  gaoler  permits  a  voluntary  escape,  it  shall  be  felony* 
2  Inst.  52.     H.  P.  C.  114. 

If  the  prisoner  was  committed  for  high  treason,  it  shall  be  treason.  3 
Inst.  52.     H.  114. 

Soy  a  voluntary  escape  by  a  gaoler,  shall  be  treason  or  felony,  though  he 
was  only  a  gaoler  de  facto^  and  not  dtjure.     2  Inst.  592.     H.  114. 

So,  by  any  stranger  of  one  in  his  custody.     H.  P.  C.  112. 

But  it  will  not  be  felony,  if  the  prisoner  be  permitted  to  escape,  when  qo 
felony  was  committed.     Bra.  Escape,  8.     2  Inst.  592. 

Or,  if  he  was  not  committed  for  felony ;  as,  if  A.  receives  a  felon,  know- 
ing of  the  felony,  and  afterwards  permits  his  escape.     Sta.  32,  3. 

Or,  if  it  was  not  a  felony  at  the  time  of  the  escape ;  as,  if  A.  gives  a  mortal 
wound  to  B.  upon  which  he  is  arrested  and  voluntarily  permitted  to  escape, 
and  afterwards  B.  dies,  it  is  not  felony.     Sta.  33.  a. 

So,  if  the  prisoner  was  not  lawfully  committed  to  his  custody;  as,  if  there 
was  not  a  lawful  warrant.     2  Inst.  592. 

And  therefore,  a  gaoler  shall  not  be  tried  for  an  escape,  till  the  prisoner 
be  attainted  upon  indictment  or  appeal.  Semb.  cont.  2  Inst.  52.  Ace.  2 
Inst.  592.  H.  1 10.  1 1 5.  Cont.  Dy.  99.  a.  that  it  shall  be  felony,  thou^ 
the  prisoner  be  not  indicted. 

So,  a  voluntary  escape  of  one  committed  for  petit  larceny,' or  for  a  death 
ptr  infortuniumj  or  se  defendendo,  is  not  felony.     Crompt.  39.  a. 

[*](A  2.)  Negligent. 

So,  by  the  st.  Wint.  13  Ed.  1.  4.  if  murder  or  homicide  be  done  in  a 
walled  town,  &c»  and  the  offender  escapes,  the  town  shall  be  amerced.  7 
Co.  7.  a. 

So,  London  was.     Cro.  Car.  252. 

By  the  st.  5  Ed.  3.  1.  a  marshal  who  permits  the  escape  of  indictees  or 
appellees  in  his  custody,  by  bail  or  without  bail,  shall  be  imprisoned  for  half 
a  year,  and  ransomed  at  the  will  of  the  king. 

So,  if  any  gaoler  permits  the  escape  of  any  in  his  custody,  through  neg- 
lect, he  shall  be  fined.     H.  P.  C.  113.     Sal.  272. 
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Though  it  be  a  stranger,  who  has  another  in  bis  custody ;  though  he  is  not 
a  gaoler  dejurt.     H.  P.  C,  112. 

So,  the  prisoner  himself  may  be  indicted  for  an  escape,  though  it  be  with 
the  consent  of  the  gaoler.     R.  Cro*  Car.  2 1 0. 

If  a  gaoler  bails  a  person  not  bailable,  it  shall  be  a  negligent  escape.  H« 
P.  C.  113. 

An  indictment  for  an  escape  is  good  until  a  pardon  or  discharge  be  shewn ; 
for  it  shall  not  be  intended.     Sal.  272. 

So,  it  will  be  good  for  an  escape  of  one  in  his  custody,  though  it  does  not 
appear  how  he  came  into  his  custody.  R.  2  Rol.  146.  Semb*  cont..  Sal. 
272.       . 

The  usual  fine  for  an  escape  of  a  person  attainted  is  100/.  H.  P.  C.  113. 

Of  a  person  indicted,  before  conviction,  is  5/.     H.  1 1 3. 

Of  a  prisoner  not  indicted,  at  the  discretion  of  the  court.     H.  113. 

By  the  st.  19  H.  7.  10.  a  fine  for  the  negligent  escape  of  any  indicted  for 
high  treason,  shall  be  100  marks  at  least ;  if  committed  for  suspicion  of  high 
treason,  40/.  ;  if  indicted  for  murder  or  petit  treason,  20/. :  if  for  suspicion 
of  these,  or  indicted  for  other  felony,  10/. ;  if  not  indicted,  5/. 

By  the  st.  31  Ed.  3.  4.  the  escape  of  thieves,  felons,  &c.  shall  be  judged 
by  any  of  the  king's  justices. 

By  the  st.  1  R.  3.  3.  justices  of  peace  may  inquire  of  escapes  of  felonsia 
their  sessions. 

So,  the  leet  may  inquire ;  though  it  cannot  punish  the  escape.  2  Inst. 
165.     Vide  Leet,  (L  2.) 

If  the  gaoler  be  not  sufficient,  the  sheriff  shall  answer  for  his  neglect.  H« 
113. 

But  by  thest.  W.  13  Ed.  1.  3.  nothing  shall  be  demanded  by  the  sheriff, 
or  other,  for  the  escape  of  a  thief  or  felon,  till  it  be  adjudged  by  the  justices 
errant. 

And  this  seems  to  be  the  common  law.     2  Inst.  651. 

But  6.  R.  is  not  within  this  statute.     2  Inst.  166. 

So,  a  gaoler  shall  not  answer  for  a  negligent  escape  of  one  not  lawfully  in 
his  custody. 

And  therefore,  the  indictment  ought  to  shew  a  lawful  commitment  to  his 
custody.     Semb.  5  Mod.  415. 

So,  a  gaoler  shall  be  excused  for  a  negligent  escape,  if  he  retakes  upon 
fresh  pursuit.     H.  P.  C.  114.     Dub.  6  H.  7.  11.     10  H.  7.  25.  28. 

So,  the  sheriff  shall  not  answer  criminally  for  a  negligent  escape  of  the 
gaoler.     Salk.  272. 

}  It  seems,  that  lying  in  wait,  near  a  gaol,  in  concert  with  a  prisoner 
charged  with  an  offence,  is  a  misdemeanor  at  common  ^aw.  The  People  v. 
Tompkins,  9  Johns,  Rep.  70.  \ 

[*](B)  ESCAPE  IN  CIVIL  CASES. 
(B  !•)  What  remedy  for  it. 

By  the  common  law,  the  sheriff,  and  every  gaoler,  ought  to  keep  persons 
in  execution  in  salva  cusiodia.     3  Co.  44. 

And  if  such  prisoner  escapes,  an  action  upon  the  case  lies  against  him. 
2  Inst.  382.     R.  1  Rol.  99. 1.  10.  15.     2Cro.  289.     2  L^v.  150. 

[So,  an  action  on  the  case  lies  against  the  warden  of  the  Fleet  for  an  es- 
cape on  mesne  process,  and  the  plaintiff  shall  recover  damages,  9  Wils. 
294.1 
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So, by  the  st.  W.  2.  13  Ed.  !•  1 1.  «  viceeomes^  &c,  ptft  repUg.  &c« ptr* 
mittat  (an  accountant) $me  assensu  dominiiri ad largum^  respondeat  de  dam" 
nisj  et  $i  non  hahet^  &c.  respondeat  superior.     F.  N.  B.  130*  B. 

So,  by  the  St.  de  mere.  13  Ed.  1.  the  gaoler  shall  receive  the  conusor,  and 
answer  for  his  body,  or  the  debt,  and  if  he  has  not,  the  superior. 

So,  by  the  st.  iR.  2.  12.  if  the  warden  of  the  Fleet  permits  a  prisoner  to 
go  at  large  without  the  king^s  writ,  or  agreement  of  the  party,  debt  lies 
against  him. — Debt  or  action  upon  the  case.     R.  Cro.  El.  767. 

[Debt  lies  by  1  R.  2.  c.  12.  as  well  for  a  negligent  as  for  a  voluntary  es- 
cape.    T.  4  G.  2.     Str.  873.     2  H.  Bl.  108.] 

:And  by  the  equity  of  these  statutes  debt  lies  in  all  cases,  for  an  escape, 
against  a  gaoler.  2  Inst.  382.  R.  PK  Com.  36.  b.  Adm.  2  Lev.  159.  15 
Ed.  4.  20. 

[Provided  the  party  be  in  custody  in  execution.     Vide  infra.] 

And  may  be  sued  by  writ  or  by  bill  of  debt.  2  Inst.  382.  Dub.  PI.  Com. 
38.  a.  42  Ed.  3.  13.  a.  {  Vide  Rawson  v.  Dole,  2  Johns.  Rep.  4^4.  Van 
Slyck  t?.  Hogeboom,  6  Johns.  Rep.  270.  \ 

It  may  be  against  the  mayor  of  the  staple  for  an  escape  of  one  in  bis  casto- 
dy  in  execution;     9  H.  6.  19. 

Debt  lies  for  an  escape  against  a  gaoler  within  the  Cinque  Ports.  SO 
Jl.  6,  6, 

So,  for  an  escape  in  a  court  of  pypowders.     2  Inst.  382. 

[In  escape  on  mesne  process  in  an  inferior  court,  defendant  shall  not  take 
advantage  of  any  error  below,  if  he  mightjustify  the  arrest  under  the  process. 
M.  23  G.  2,      1  Wils.  265.] 

So,  for  the  escape  of  one  committed  by  commissioners  of  bankrupts,  R. 
Mo.  834.     Vide  post,  (C). 

So,  if  two  are  in  execution,  and  one  of  them  escapes.     2  Rol,  205. 

If  husband  and  wife  are  in  execution  upon  a  judgment  against  both,  and 
the  wife  escapes.     Dub.  1  Rol.  204. 

By  the  St.  8  &  9  W.  3.  27.  if  the  keeper  of  a  prison  take  money  orsecu- 
rity  to  permit  or  assist  an  escape,  he  forfeits  500/.  and  his  office,  and  shall 
be  ever  incapable  of  a  like  otBce. 

-If  judgment  be  against  the  marshal  of  B.  R.  or  warden  of  the  Fleet  for  an 
escape  or  his  deputy,  on  oath  by  the  party  that  the  judgment  was  without 
fraud  and  for  a  real  debt,  the  court  on  motion  shall  sequester  the  profits  of 
the  office  for  satisfaction* 

And  execution  or  sequestration  shall  not  be  stayed  by  writ  of  error,  unless 
ppecial  bail  be  given. 

And  the  inheritance  of  the  Marshalsea,  or  Fleet,  shall  answer  for  escapes 
or  misdemeanors  by  themselves  or  deputies,  and  shall  be  extended  for  that 
purpose, 

[*]So,  by  the  st.  1  Ann.  st.  2.  c.  6.  the  sheriffshall  be  liable  for  an  escape 
of  any  committed  to  him  on  an  escape* warrant. 

So,  an  action  lies  against  a  gaoler  for  an  escape  of  one  committed  upon 
process  of  the  admiralty.     R.  Sav.  11.  15* 

[Or,  arrested  upon  an  excommunicato  capiendo.     R.  Ld.  R.  788.] 

Ur^wfon^  capias  utlagatum:  and  the  plaintiff  shall  recover  the  whole 
debt  in  damages.     R.  Mo.  G4I.     R.  5  Mo.  200. 

[Case  lies  for  the  escape  of  a  man  in  custody  upon  a  capias  utlagalum 
upon  an  outlawry  on  mesne  process.     P.  4  G.  2.     Str.  901.     I  T.  64.J 

f  Which  action  is  founded  on  thp  damage  sustained  :  and  if  no  damage  is 
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sttstftined,  the  creditor  has  no  cause  of  action*  B*  R.  M«  33  Geo*  3.  5  T. 
R.  37.] 

[The  difference  between  being  in  custody  in  execution,  and  on  mesne 
process.     Ibid.] 

[In  the  former  case  debt  lies,  and  the  creditor  may  recover  the  whole 
debt,  in  the  latter  instance  an  action  oh  the  case  must  be  brought,  and  the 
damages  will  be  proportioned  to  the  delay  or  prejudice  the  creditor  may 
have  experienced  in  recovering  his  debt.  By  Butler  J.  ibid.]  {  Vide  Smith 
V.  Hart,  2  Bay,  395. 

In  an  action  against  a  county,  for  an  escape,  on  mesne  process,  through  the 
insufficiency  of  the  gaol,  damages  may,  on  enquiry,  be  assessed  to  the  full 
amount  of  the  debt  for  which  the  prisoner  was  in  custody,  with  interest ; 
but  this  will  not  be  a  matter  of  course,  as  a  consequence  of  the  verdict  for 
the  plaintiff  against  the  prisoner,  in  the  original  action.     Hubbard  v.  Shaler, 

2  Day,  195. 

Either  debt  or  case  will  lie  against  the  sheriff,  for  aa  escape,  whether  neg- 
ligent or  voluntary.     Colby  v.  Sampson,  5  Mass.  Rep.  310. 

What  shall  be  the  rule  of  damages,  in  debt,  against  the  sheriff,  for  tht  es* 
cape  of  a  prisoner  committed  in  execution.  Porter  v.  Sayward,  7  Mass. 
Rep.  377.  -  Burroughs  v.  Lowder,  8  Mass.  Rep.  373.  Rawson  v.  Dole,  2 
Johns.  Rep.  454. 

What  shall  be  the  rule,  if  the  action  be  in  case.     Bowen  v.  Huntington, 

3  Conn.  Rep.  423.  Colby  v.  Sampson,  5  Mass.  Rep*  310.  Vide  Rawson 
V*  Dole,  2  Johns.  Rep*  454. 

What  shall  be  the  rule,  in  case  of  an  escape  on  mesne  process.  Stone  v. 
Woods,  5  Johns.  Rep.  182.  Potter  v.  Lansing,  1  Johns.  Rep.  215.  Russell 
V.  Turner,  7  Johns.  Kep.  189.  \ 

An  action  lies  for  an  escape,  though  the  gaoler  be  infant,  or  feme-covert* 
2  Inst.  382. 

[The  nominal  plaintiff  in  an  ejectment  sues  in  trespass  for  the  mesne  pro- 
fits, and  recovers*  The  defendant  is  taken,  in  execution,  and  escapes* 
Held,  that  the  nominal  plaintiff  might  sue  for  the  escape.     2  M.  &  S.  473.] 

[In  an  action  upon  the  case  for  an  escape,  the  jury  may  give  what  dama- 
ges they  please.  But  in  an  action  of  debt,  they  are  bound  to  give  what 
was  chai^d  in  execution  for,  namely,  the  debt  and  the  charges  of  the  exe- 
cution.    2T*R.  126.] 

[If  a  sheriff  suffers  a  person  taken  on  mesne  process  to  escape,  he  is  an- 
swerable for  the  debt  which  shall  be  proved,  not  merely  for  that  sworn  to. 
2  Anst.  522.] 

[The  gravamen  in  escape  is  sufficiently  alleged  by  the  simple  averment, 
that  the  defendant  had  not  the  body  at  the  return.     2  B.  &  P.  561.] 

[If  it  be  alleged,  that  in  consequence  of  the  defendant's  refusal  to  receive 
a  prisoner,  he  escaped ;  the  omitting  to  state  the  manner  in  which  he  escap- 
ed, supposing  such  certainty  requisite,  is  aided  by  pleading  over.  1  T.  R* 
60.1 

[In  a  count  for  an  escape,  an  allegation  that  it  was  voluntary  is  surplusage* 
Therefore,  under  such  count,  a  negligent  escape  may  be  given  in  evidence ; 
and  if  there  has  been  a  retaking  on  fresh  suit,  the  defendant  must  plead  it* 
2T.R.  126.] 

[In  an  action  for  an  escape  on  mesne  process,  out  of  an  inferior  court,  it 
need  not  be  alleged  that  the  cause  of  action  arose  within  the  jurisdiction ; 
nor,  after  verdict,  will  the  judgment  be  arrested,  because  it  is  not  alleged 
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that  the  defcDdaot  below  did  not  appear  at  the  return  of  the  writ,     d  T«  R. 
127.] 

[A  plea  o[  subsequent  return  must  allege  a  detention,  and  that  it  contin- 
ued to  the  time  of  action,  or,  that  it  has  been  terminated  by  legal  means. 
Such  detention  is  virtually  implied  in  the  allegation,  that  he  did,  after  the  re* 
turn,  keep  and  detain  him.     1 1  East,  406.] 

To  plead  to  an  action  for  an  escape,  that  if  the  prisoner  escaped  several 
times;  not  specifying  them,  he  returned  as  often,  is  bad.     1  B;  &  P.  413.] 

[*]The  affidavit  annexed  to  the  plea  of  recaption  may  be  conditional  if 
any  such  escape  there  was.     2  Blk.  1059.] 

[To  a  plea  in  an  action  for  an  escape,  of  a  negligent  escape,  return,  and 
detainer  since  the  return,  the  plaintiflf  replied  that  the  prisoner  had  not 
since  been  safely  kept,  having  again  escaped  from  that  mentioned  in  the 
plea ;  the  rejoinder  traversed  the  allegation  that  the  prisoner  had  not  been 
safely  kept,  and  then  pleaded  to  the  latter  part  of  the  replication  as  to  a 
new  assignment,  a  negligent  escape,  voluntary  return,  and  detainer  since. 
Rejoinder  held  bad,  for  duplicity.     1  B.  &  P.  413.] 

{  A  voluntary  return  of  a  prisoner,  after  an  escape,  is  equivalent  to  a 
recaption  on  fresh  pursuit,  and,  if  before  action  brought,  will  excuae  the 
sheriff.  Drake  v.  Chester,  2  Conn.  Rep.  473.  Vide  Dole  v.  Moulton,  3 
Johns.  Cas.  205. 

In  such  case,  it  will  be  presumed,  that  the  sheriff  consented  to  receive  the 
prisoner,  unless  the  contrary  be  proved.     Ibid. 

Where  the  creditor  to  prevent  the  return  of  the  prisoner  arrested  his  body, 
by  attachment,  it  was  held,  that  the  sheriff  was  not  liable  for  the  escape. 
Ibid.  } 

[In  an  action  against  an  officer  for  the  escape  of  a  prisoner  arrested  on 
mesne  process,  the  plaintiff  must  prove  a  cause  of  action  against  the  prisoner. 
4T.  R.611.] 

[The  declaration  for  an  escape  on  mesne  process,  alleged  that  the  writ 
was  indorsed  for  bail  "  by  virtue  of  an  affidavit,"  &c.  Held,  that  the  af- 
fidavit must  be  proved.      1  B.  &  P.  281.') 

[A  declaration  for  an  escape  on  final  process,  averred  that  the  party  was 
by  habeas  corpus  brought  before  a  judge  of  K.  B.,  and  by  him  committed  to 
the  custody  of  the  marshal,  "  as  by  the  said  writ  of  habeas  corptu  and  the 
said  commitment  thereon,  now  remaining  in  the  said  court,  more  fully  ap- 
pears." Held,  that  the  allegation,  even  though  unnecessary,  made  proof  of 
a  commitment  filed  of  record  necessary.     3  B.  &  P.  456.     5  East,  440.] 

{  If  the  sheriff  returns,  upon  mesne  process,  that  the  defendant  escaped, 
generally,  he  shall  be  liable  for  the  escape.  Tuton  v.  Sheriff  of  Wake,  I 
Hayw.  485.  J 

(B  2.)  Against  whom. 

The  action  for  an  escape  shall  be  brought  against  him  who  has  the  custody 
of  the  gaol.     Vide  post,  (B  3.) 

Though  he  has  it  de  facto  only,  and  not  dejure.     2  Inst.  381,  2. 

As,  it  shall  be  against  the  sheriff,  not  against  his  deputy  ;  as,  the  gaoler 
who  takes  care  of  the  prison  in  the  county.  2  Inst.  382.  R.  Rol,  94.  I.  30. 
Semb.  Hard.  34. 

Or,  the  Serjeant,  who  makes  the  arrest.     R.  1  Rol.  806. 1.  45. 

The  keeper  of  Newgate.     2  Jon.  62. 

The  marshal  of  the  Marshalsea  in  B.  R.     9  Co.  98. 

If  he  who  has  the  custody  of  a  gaol  in  fee,  substitutes  another  for  life,  or  at 
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will,  the  action  shall  be  against  him  ;  for  he  has  the  actual  possession  of  the 
office*     9  Co*  98.  a. 

So,  if  an  escape  be  out  of  the  custody  of  mayor  or  bailiffs  of  a  city,  town, 
&c.  which  has  a  gaol ;  the  action  shall  be  against  them,  and  not  against  the 
sheriff.     1  Rol.  99.1.  15. 

So,  it  shall  be  against  a  bailiff  of  a  franchise,  if  the  escape  be  by  him.  1 
Rol.  99.  1.  45. 

And  against  the  Serjeant  who  made  the  arrest,  if  the  escape  be  after  an 
arrest  by  him  upon  process  from  the  compter  before  commitment  to  the 
compter.     R.  1  Rol.  806.  1.  30. 

So,  it  shall  be  against  both  the  sheriffs  of  London,  if  the  escape  be  after 
an  arrest  upon  a  plaint  in  the  compter  of  one  of  them.  Dub.  Sho.  162. 
Carth.  146. 

Or,  against  the  surviving  sheriff  of  London,  where  one  dies.  R.  Cro. 
El.  625. 

So,  against  all  the  coroners,  where  the  arrest  was  only  by  one.  Dub. 
Com.  435,  6.     Mod.  Ca.  37. 

So,  it  lies  against  the  old  sheriff,  if  he  omits  to  deliver  any  prisoner  by 
indenture  to  the  new.     R.  2  Leo.  54.     Vide  County,  (B  3.) 

[*]But  an  action  for  an  escape  shall  not  be  against  the  superior,  if  the  in- 
ferior be  sufficient.     2  Inst.  382. 

[Any  one  charged  with  the  execution  of  a  writ  by  the  power  whence  if 
emanated,  is  liable  for  a  neglect  of  duty  under  it.  Therefore,  the  bailiff  of 
a  liberty  having  the  return  and  execution  of  writs,  is  answerable  for  the  es- 
cape of  a  prisoner  arrested  by  him  under  a  writ  with  the  sheriff's  mandate 
thereon.     2  T.  R.  5.] 

[As  to  the  nominal  plaintiff  in  ejectment  suing  for  an  escape,  vide  supra.] 

Vide  post,  (B  3.) 

(B  3.)  When  against  the  superior. 

But  in  all  cases  where  the  inferior  is  insufficient,  debt  lies  against  the  su- 
perior for  the  escape.  Semb.  2  Jon.  60.  1  Vent.  314.  2  Lev.  158. 
9  Co.  98.  a.     Vide  ante.  (B  2.) 

If  he  be  insufficient  at  the  time  of  the  action  brought,  though  he  was  suf- 
ficient at  the  time  of  the  commitment  or  escape  ;  for  that  is  the  time  most 
regarded.     2  Jon.  61.     2  Lev.  160. 

And  therefore,  a  verdict  is  not  sufficient,  if  it  does  not  find  the  insufficien- 
cy when  the  action  was  brought,  though  it  finds  him  insufficient  when  he 
was  keeper,  or  at  the  time  of  the  commitment,  or  escape.  R.  2  Jon.  6r. 
1  Vent.  314.     2  Lev.  160. 

So,  it  lies  against  the  superior,  though  the  inferior  was  admitted  by  the 
court.     Adm.  2Jon.  61. 

Though  the  superior  had  no  notice  of  the  insufficiency.     Adm.  2  Jon.  61 . 

The  superior  against  whom  the  action  ought  to  be  brought,  is  he  who, 
by  his  estate  in  office,  or  by  his  authority  without  estate,  has  the  power  of 
putting  in  the  inferior  officer.     2  Jon.  61. 

As,  the  duke  of  N.  being  marshal  of  B.  R.  in  fee,  makes  a  deputy ;  he 
himself  is  the  superior,  and  the  deputy  the  inferior  officer.  2  Inst.  382.  9 
Co.  98.  b. 

The  sheriffs  of  London  are  the  inferior,  the  mayor  and  commonalty,  who 
have  the  office  of  sheriff  in  fee,  are  the  superior.     2  Inst.  382. 

If  a  man,  who  has  the  custody  of  a  gaol  in  fee,  grants  it  for  three  lives, 
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he  is  the  superior,  and  the  grantee  the  inferior.  3  Inst*  382*  Semb.  S  Jon. 
61.     2  Lev.  159.     Adm.  9  Co.  98.     1  Vent.  314. 

So,  the  dean  and  chapter  of  Westminster  are  the  superior,  the  bailiff  of  a 
franchise,  put  in  by  them,  the  inferior.     Adm.  2  Lev.  159. 

The  lord  of  a  franchise,  who  has  a  gaol,  is  the  superior,  and  shall  answer 
for  his  gaoler.     Sav.  11.  15. 

But  there  cannot  be  two  superiors  within  the  statute.     3  Inst.  382. 

So,  debt  does  not  lie  against  the  superior,  upon  a  general  declaration  for 
an  escape ;  but  he  ought  to  be  specially  charged  for  the  insufficiency  of  the 
inferior.     R.  2  Lev.  160. 

So,  if  a  man  has  the  custody  of  a  gaol  in  fee  in  reversion,  after  a  grant 
thereof  for  life,  rendering  rent,  which  was  not  made  by  him,  the  reversioner 
is  not  superior.  Adm.  2  Jon.  61  • ;  for  the  superior  is  not  such  in  respect  of 
the  rent,  or  the  reversion,  but  in  regard  that  the  inferior  officer  derives  his 
estate  from  him. 

[*](C)  WHAT  SHALL  BE  AN  ESCAPE. 

An  action  lies  for  an  escape,  if  he  permits  his  prisoner  to  go  at  large : 
though  he  afterwards  returns.     D.  3  Co.  44.  a.     1  Rol.  806.  I.  13. 

Though  be  returns  the  same  day,  and  afterwards  plaintiff  proceeds  to  fi- 
na  judgment.     H.  6  G.  3.     2  Wils.  294.J 

[If  the  defendant  being  taken  in  execution  be  afterwards  seen  at  large  for 
any  the  shortest  time,  even  before  the  return  of  the  writ.  2  Bl.  Rep. 
1048.] 

Though  he  does  not  go  out  of  the  same  county.     1  Rol.  806.  1.  15. 

Or,  out  of  the  town  where  the  gaol  is.     1  Rol.  806. 1.  24.     Hob.  202. 

Though  he  has  a  keeper  with  him.  D.  3  Co.  44.  a.  1  Rol.  806. 1.  1 7. 
20.     R.  PI.  Com.  37.     Hob.  202. 

Or,  goes  with  the  king's  licence.     1  Rol.  808. 1.  19. 

Or,  by  command  of  the  lord  treasurer  or  chancellor,  to  collect  tbe  king^s 
debt,  being  in  prison  for  the  king,  as  well  as  for  the  party  ;  for  this  does  not 
excuse  the  escape  as  to  the  party.  1  Rol.  808.  1.  15.  R.  Dy.  162.  b. 
297.  a. 

{  So  if  a  coroner  arrest  an  under  keeper  of  the  gaol,  on  execution,  and 
deliver  him  at  the  gaol-house,  the  sheriff,  nor  any  authorized  person  being 
there  to  receive  him,  the  sheriff  is  guilty  of  an  escape.  Colby  v.  Sampson, 
5  Mass.  Rep.  310. 

So  if  the  deputy  gaoler  permit  the  prisoner  to  j[o  without  the  prison,  by 
day,  or  by  night.  De  Grand  r.  Hunnewell,  11  Mass.  Rep.  160.  Vide 
Clap  V.  Cofran,  7  Mass.  Rep.  98. 

And,  it  seems,  if  an  officer  having  arrested  a  debtor  on  an  execution,  cd  li- 
mit him  to  a  third  person,  who  permits  him  to  go  at  large,  it  is  an  escape. 
Commonwealth  r.  Drew,  4  Mass.  Rep.  391. 

So  on  surrendry  of  the  principal,  by  bail,  in  a  civil  action,  and  he  is  com- 
mitted to  the  sheriff,  he  cannot  be  permitted  to  go  at  large,  before  the  expi- 
ration of  30  days.     Randall  v.  Bridge,  2  Mass.  Rep.  549. 

Where  the  sheriff  arrested  a  debtor  in  execution,  and  left  him  in  the  cus- 
tody of  a  third  person,  and  did  not  commit  him  until  the  next  day,  it  was 
hold  to  be  an  escape.     Palmer  v.  Hatch,  9  Johns.  Rep.  329. 

So  if  he  discharge  the  debtor  from  arrest,  on  the  promise  of  a  third  per- 
son to  pay  the  debt,  if  he  failed  to  redeliver  him.  Wheeler  r.  Bailey,  f  3 
Johns.  Rep.  366. 
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So  if  a  constable,  who  has  a  prisoner  in  custody  on  execution  from  a  jus- 
tice's court,  discharge  him  by  order  of  the  justice,  who  has  no  authority  for 
that  purpose,  it  is  an  escape.     Van  Slyck  v.  Taylor,  9  Johns.  Rep.  146. 

So  if  a  prisoner  be  discharged  out  of  custody,  by  virtue  of  an  order  of 
court,  which  is  void.  Jackson  v.  Smith,  5  Johns.  Rep.  115.  Vide  Cable 
V.  Coopfer,  15  Johns.  Rep.  152.     Hecker  v.  Jarrct,  3  Binn.  404. 

But  an  order  of  discharge  under  an  insolvent  act,  issued  by  a  court  of 
competent  jurisdiction,  will  justify  an  escape.  Cantillon  r#  Graves,  8 
Johns.  Rep.  369.  2d  edit.     Hurst's  case,  4  Dall.  388. 

So  if  an  officer  arrest  a  person,  who  is  not  liable  to  arrest,  as  a  soldier  Iq 
the  army  of  the  U.  S.  and  afterwards,  permit  him  to  go  at  iaiige,  it  is  not  an 
escape  for  which  the  officer  is  liable.  Ray  r.  Hogeboom,  1 1  Johns.  Rep» 
433. 

Where  an  officer  is  allowed  30  days,  within  which  to  return  an  examina- 
tion, if  he  make  an  arrest  within  that  time,  and  suffer  the  prisoner  to  go  at 
large,  it  is  an  escape,  although  he  has  the  prisoner  in  custody  at  the  return 
day.     Pulvcrr.  M'Intyre,  13  Johns.  Rep.  503. 

So  if  an  officer  arrest  a  person  and  permit  him  to  go  at  large,  on  bis  pro- . 
raise  to  follow  him  to  the  gaol,  and  it  so  hap  pens  v  afterwards,  that  he  cannot 
be  taken,  it  is  an  escape.     Olmstead  r.  Raymond^  6  Johns.  Rep.  62. 

So  if  the  coroner  comrpit  a  sheriff  to  the  gaol,  of  which  he  is  the  keeper. 
Day  V.  Brett,  6  Johns.  Rep.  22. 

And  in  all  cases,  if  the  sheriff  permit  a  prisoner  to  go  at  large  without 
lawful  authority,  he  shall  be  liable  for  an  escape.  Kellogg  v.  Gilbert,  10 
Johns.  Rep^  220. 

A  new  sheriff  is  answerable  for  the  escape  of  a  prisoner  delivered  into 
custody,  by  his  predecessor,  though  a  voluntary  escape  may  have  existed 
during  the  time  of  his  predecessor.     Rawson  v.  Turner,  4  Johns.  Rep.  469* 

And  the  old  sheriff  i&  hable  for  the  escape  of  a  prisoner  not  assigned  over 
to  his  successor.     Hempstead  v.  Weed,  20  Johns.  Rep.  64. 

If  in  the  execution  of  a  homine  replegiando,  where  the  party  is  claimed  as 
a  slave,  the  sheriff  take  a  bond  to  himself,  with  surety,  conditioned  that  the 
party  prove  his  freedom,  &c.  and  is  suffered  to  go  at  large,  it  is  an  escape. 
Skinner  V.  Fleet,  14  Johns.  Rep.  263. 

What  shall  be  considered  as  the  commencement  of  an  action  for  an  es- 
cape, which  will  prevent  the  defendant  from  justifying,  on  the  ground  of 
the  recaption,  or  return  of  the  prisoner.  Van  Vechten  r.  Paddock,  12 
Johns.  Rep.  178.  Bronson  v*  Earl,  17  Johns.  Rep.  63.  Visscher  v.  Gan- 
sevoort,  18  Johns.  Rep.  496.     Hassam  v.  Griffin,  18  Johns.  Rep.  48. 

What  indulgencies  may  be  granted  by  the  officer  to  a  prisoner,  after  an 
arrest  on  execution.  Wool  v.  Turner,  10  Johns.  Rep.  420.  Hassam  v. 
Griffin,  18  Johns.  Rep.  48.  } 

So,  by  the  st.  8  ^  9  W.  3.  27.  if  a  keeper  permits  a  prisoner  on  mesne 
process  or  execution  to  go  out  of  the  rules  of  the  prison,  unless  by  virtue  of 
a  habeas  corpus,  or  rule  of  court  on  motion  or  petition  in  open  court. 

So,  if  by  a  habeas  corpus  in  Trinity  term  returnable  ires  Mich,  a  prisoner 
^es  into  the  country  with  a  keeper,  for  the  greatest  part  of  the  vacation. 
It.  1  Rol.  808.  I.  25.  35.     Hob.  202.     Cro.  Car.  14. 

Or,  upon  any  habeas  corpus  be  permitted  to  go  at  lai^e  in  the  country. 
Semb.  Cro.  Car.  14.  3  Co.  44.  a.  Mo.  257.  299.  Per  Hale,  1  Mod. 
110.     Hard.  476. 

Or,  if  upon  a  habeas  corpus  ad  testificand.,  he  goes  before  aod  stays  a 
long  time  after  the  assizes.     Semb.  1  Mod.  116. 
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[^Habeas  corptts  ad  teslific*  is  not  a  defence  against  action  for  escape  of 
prisoners  in  execution  ;  therefore  the  court  will  refuse  to  grant  such,  with- 
out consent  of  defendants  and  warden.  Yet  such  have  been  granted  with- 
out affidavit.  Barnes,  232.]  {  But  vide  cont.  Noble  v.  Smith,  5  Johns. 
Rep-  357.  I 

[If  after  judgment,  and  before  any  chaige  in  execution,  a  prisoner  is  res- 
cued when  brought  out  on  a  habeas  corpus  ;  it  is  not  a  good  excuse  for  the 
sheriffvin  an  action  of  escape,  and  he  shall  answer  it  to  the  plaintiff.  P.  7 
G.  Str.  429.] 

[If  a  prisoner  is  removed  by  habeas  corpus  from  B.  R.  to  C.  B.  and  es- 
capes, plaintiff  in  an  action  of  escape  need  not  set  out  the  process  in  C.  B. 
against  the  prisoner.     T.  6  G.  2.     Str.  951.1 

Or,  if  upon  a  daj-rule,  &c.  he  goes  to  Kensington,  the  playhouse,  &c# 
Cont.  per  Pemberton,  2  Sho.  398.  Ace.  per  Raymond  and  Witbens,  2 
Sho.  299. 

[If  a  prisoner  goes  out  early  in  the  morning,  and  djd  not  sign  the  petition 
till  taken  up,  though  he  afterwards  has  a  day-rule.  Anon.  H.  8  G.  Str. 
MSA 

[The  court  will  not  grant  a  day-rule  for  a  prisoner  to  go  ten  miles  wUb  a 
tipstaff,  to  treat  with  his  creditors.     Barnes,  386.] 

If  he  goes  into  the  country  by  order  of  the  court,  ad  colligend.  bona  pro 
solutione  debitu     R.  Bend.  pi.  267. 

[*]lf  brought  before  a  baron,  or  other  judge,  by  bis  command,  after  term. 
Dy.  296.  b.  in  marg. 

So.  by  the  st.  8  &  9  W.  3.  27.  if  a  keeper  after  a  day's  notice  in  writing 
refuses  to  shew  a  prisoner  in  execution,  to  him  at  whose  suit  he  is  so,  or  his 
attorney. 

By  the  st.  5  G.  24.  if  he  permits  a  bankrupt  to  escape,  he  shall  forfeit 
500/. ;  if  he  refuses  to  shew  him  to  a  creditor  on  request,  1 00/. ;  if  convict- 
ed again  for  like  offence,  200/.  (This  act  is  expired ;  but  5  Geo.  2.  30. 
is  the  same,  except  the  double  penalty  for  second  offence.) 

So,  if  a  woman,  keeper  of  a  gaol,  marries  her  prisoner,  it  will  be  an  es- 
cape ;  for  a  man  cannot  be  in  the  custody  of  his  wife.     PI.  Com.  37.  a. 

[If  the  gaoler  makes  a  prisoner  in  execution  turnkey,  and  he  goes  out  on 
an  errand,  and  returns,  it  is  a  voluntary  escape,  T.  9  Geo.  2.  B.  R.  H. 
310.] 

Or,  if  a  keeper  in  fee  dies,  and  his  office  descends  to  the  prisoner..  PI. 
Com.  37.  a. 

The  action  lies  for  an  escape  ;  though  the  prisoner  was  arrested  upon  a 
latitat.     1  Rol.  537.  I.  50. 

Or,  committed  by  commissioners  of  bankrupts  for  not  answering  to  inter- 
rogatories.    R.  Mo.  834.     1  Rol.  47. 

Or,  in  custody  of  the  sheriff  upon  an  attainder  for  felony,  when  process 
at  the  suit  of  the  party  was  delivered,  upon  which  the  sheriff  returned  cepi 
corous,  and  then  the  prisoner  is  pardoned,  and  departs^     R.  I  Leo.  276. 

[The  marshal  of  B.  R.  is  responsible  for  the  escape  of  a  prisoner  charg- 
ed in  execution,  although  no  commitUlur  is  entered  in  his  book.     Ld.  R. 

4;But  quere  whether  the  court  would  not  stay  proceedings  in  an  action 
for  such  an  escape  at  any  time  before  verdict.     Ld.  R.  704.1 
[Afterwards  it  would  not.     Ibid.] 
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lies  ID  the  same  snit ;  for  then  he  shall  be  in  execution  for  the  party,  with- 
out prayer.     R.  I  Rol.  810.  !•  20.   5  Co.  88.     13  H.  7.  2.  Brrdg.  7. 

Or.  upon  a  capias  uilagatum.  R.  1  RoL  810. 1.  35.  Cro.  El.  706.  5  Co* 
88.     R.  Cro.  El.  652.     R.  5  Mod.  200. 

Though  the  outlawry  was  upon  the  same  process.     R.  F.  g.  265. 

Or,  upon  a  capias  pro  fine  after  prayer,  though  no  capias  ad  satisfadtn^ 
c^umlies.     1  Rol.  810.  I.  30.     5  Co.  88. 

Or,  upon  a  capias  utlagatum^  &c.  where  a  capias  ad  satisfaciendum  lies  ; 
though  taken  after  the  year  after  judgment,  and  no  prayer  be  entered.     R; 

1  Sal.  319.     R.  5  Co.  89.  b. 

So,  escape  lies,  though  taken  upon  an  escape  warrant ;  by  the  st.  1  Ann.  6. 

[If  the  recaption  is  after  the  action  brought,  it  is  still  an  escape.  R.  on 
Demurrer,  T.  4.  G.  2.     Str.  873.] 

So,  an  action  lies  for  an  escape,  where  the  prisoner  was  arrested  by  pro- 
cess out  of  an  inferior  court. 

Though  it  be  pleaded  that  the  cause  of  action  arose  out  of  the  jurisdic- 
tion, and  that  the  officer  had  notice  of  it  before  the  return  of  the  Writ ;  for 
the  officer  cannot  examine  that  matter.  R.  7  Ann.  (Com.  153.)  Vide 
Courts,  (P  15.) 

[*jThough  the  judgment  was  erroneous,  or  for  one  who  sued  without  col- 
our.    R.  3  Mod.  324.     Carth.   148.     Adm.  5  Mod.  413.     R.  8  Co,  142. 

2  Bui.  63.     R.  Cro.  El.  164.  576.     Yel.  42.  cont. 

So,  an  action  lies  for  an  escape,  though  he  was  convicted  for  felony,  be- 
fore judgment  and  execution  against  him,  and  continued  in  prison  for  the 
felony ;  for  until  he  be  executed  for  the  felony,  he  is  chargeable  to  the  party, 
R.  Sav.  63.     1  Leo.  276.     2  Lev.  84. 

[Wliere  a  sheriff  permits  one  arrested  on  mesne  process  to  go  at  large, 
without  taking  a  bail  bond,  and  has  him  not  at  the  return  of  the  writ,  in  other 
words,  does  not  put  in  and  perfect  bail  in  due  time,  it  is  an  escape  ;  norwill 
the  court  relieve  the  sheriff,  by  permitting  him  or  the  defendant  to  put  inand 
justify  bail  afterwards.  7  T.  R.  109.  Id.  239. ;  at  least  not  after  an  action 
of  escape  commenced  against  the  sheriff.      1  B.  &  P.  225.] 

[Where  bail  do  not  justify  in  time,  it  is  the  same  as  if  no  bail  had  becE 
put  in;  and  if  the  sheriff  thereupon  sued  for  an  escape,  afterwards  perfect 
bail,  the  allowance  will  be  set  aside.     1  Taunt.  1 19.1 

[Where  the  sheriff  has  omitted  to  take  a  bail-bond,  the  court  will  not  re- 
lieve him  from  an  action  of  escape  by  permitting  him  to  render  the  principal. 
6  Taunt.  554.] 

[Where  the  sheriff  suffers  a  person  who  has  been  arrested  to  go  at  large, 
without  taking  a  bail-bond,  the  court  will  not  suffer  him  to  render  the  de- 
fendant after  action  coinmenced  against  him  for  an  escape;  though  he 
should  not  have  been  ruled  to  return  the  writ  or  bring  in  the  body  before 
action  commenced.     2  Mars.  261.] 

[If  a  sheriff  lets  a  defendant,  arrested  on  mesne  process,  go  at  large  with- 
out bail  below,  and  on  being  ruled  to  return,  the  writ  returns  cepi^  but  no 
bail  is  then  put  in  above,  the  sheriffis  liable  in  an  action  of  escape ;  and  it 
is  not  enough  that  he  puts  in  bail  when  ruled  to  bring  in  the  body.     3  Anst. 

675.] 

[Ifa  prisoner  under  final  process  before  he  is  taken  to  prison,  is  permit- 
ted to  go  about,  though  in  company  and  under  the  controul  of  the  sheriff 
himself,  it  is  a  voluntary  escape.     1  B.  &  P.  24.     2  BIk.  1048. J 

rif  the  sheriff  liberate  a  prisoner  taken  under  a  ca.  sa.  on  payment  of  the 
^  ^  [*591] 
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debt  and  costs,  be  is  answerable  as  for  an  escape,  unless  perhaps  he  pay 
over  the  money  to  the  plaintiff  immediately.     14  East,  468.] 

[Ifa  prisoner  in  the  custody  of  one  offi<;er  is,  without  a  sufficient  authorit}-, 
delivered  by  him  over  to  another,  it  is  an  escape*     As  where  the  bailiiTof 
a  liberty  takes  a  prisoner  arrested  by  him  under  a  writ  with  the  sheriff's 
mandate  thereon,  to  the  county  gaol  out  of  the  precincts  of  his  liberty.     2 
T.  R.  5.] 

[If  the  keeper  of  the  sheriiT^s  prison  discharge  a  debtor  under  the  order 
of  an  inferior  court,  not  having  jurisdiction,  the  sheriff  is  liable  for  an  es- 
cape.    8  T.  R.  424.] 

[The  court  will  not  stay  proceedings  in  an  action  for  the  escape  of  a  cer- 
tificated bankrupt  taken  in  execution  and  dischai^ed  by  the  officer,  on  sight 
of  his  certificate.     4  Taunt.  631.] 

[An  officer  is  liable  for  the  escape  of  a  prisoner  in  custody  on  fina]  pro- 
cess, unless  caused  by  the  act  of  God,  or  of  the  king's  enemies.  2  H.  B. 
108.] 

[If  rebels  break  into  a  prison  and  release  the  debtors,  whether  in  custody 
on  mesne  or  final  process,  the  sheriff  is  answerable.     4  T.  R.  789.] 

[*J[A  rescue  is  no  excuse  for  a  gaol-keeper  bringing  up  a  prisoner  by  ha* 
beas  corpus.     5  Burr.  2812.] 

j  How  far  a  forcible  rescue  of  a  prisoner  committed  in  execution,  er  ar- 
rested, and  in  custody,  on  mesne  process,  will  subject  the  gaoler  or  officer. 
Cargill  V.  Taylor,  10  Mass.  Rep.  206.  } 

(D)  WHAT  NOT, 

But  it  will  not  be  an  escape,  if  the  party  never  was  in  his  custody  ;  as,  if 
the  old  sheriff  does  not  deliver  him  over  upon  such  execution.  R.  3  Co. 
72.     Adm.  2  Cro.  588.     Poph.  85.     2  Leo.  54. 

If  he  be  arrested,  but  not  actually  committed  to  gaol,  the  gaoler  shall  not 
be  charged  for  an  escape.     R.  1  Rol.  806. 1.  30. 

So,  ifa  commitlitur  be  entered  upon  the  roll,  but  the  party  is  not  taken. 
1  Sid.  220.  ^ 

So,  ifa  inan  bailed  renders  himself  in  discharge  of  his  bail,  and  a  rtddidxt 
se  is  entered  in  the  judge's  book,  and  a  commitlitur  entered  with  the  proper 
officer ;  yet  if  a  committitur  be  not  entered  with  the  marshal  of  B.  R.  or  a 
rule  served  upon  him,  he  shall  not  be  charged  for  an  escape,  though  the  bail 
be  discharged.     R.  1  Sal.  272,  3. 

So,  if  the  entry  be  that  virtuta  of  an  habtas  corpus  to  a  judge  of  B.  R.  de- 
bito  modo  commissus  fuit  mar.  ,•  for  that  cannot  be  by  virtue  of  the  habeas 
corpus.     R.  2  Sho.  1 7,  8. 

[It  must  appear  that  the  commitment  is  of  record;  therefore,  if  it  is  laid 
that  the  prisoner  was  committed  to  the  custody  of  the  marshal,  at  the  suit  of 
plaintiff,  by  A.  one  of  the  justices  of  our  lord  the  king,  it  is  ill.  P.  18  G.  2. 
Str,  1226.]  ** 

If  he  be  at  the  house  of  the  gaoler,  but  not  within  the  prison.  R.  Cro. 
Car.  210.  &         .  -  f 

So,  it  will  not  he  an  escape,  where  the  prisoner  was  not  in  custody  at  the 
suit  oJ  tliC  p!air.r;T;  a^,  if  ho  was  taken  bv  a  capias  utlagatum,  or  a  capiaa 
pro  fine 'j  where  a  capias  does  not  lie  in  such  s-iit.      1  Rol.  810.  1.  30. 

1    ^I'  ^^J!!^"  ^^  ^^^  "^^  charged  at  the  prayer  of  the  plaintiff.     1  Rol.  810. 
J.  30.     R.  1  Leo.  2Q3.     Vide  ante,  (C). 
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Or,  WHS  arrested  and  suflered  to  go  at  large  before  the  writ  of  execution 
delivered  to  the  sheriff.     1  Rol.  809.  1.  30. 

Or,  upon  a  capias^  where  no  capias  i^as  awarded  by  the  court.  1  Rol. 
809. 1.  35. 

Or,  upon  a  capias  ad  respondendum,  which  was  tested  in  Trinity  term, 
and  returnable  in  Hilary  term  :  for,  not  being  returnable  in  the  next  term, 
it  is  out  of  court.     R.  1  SaU  273. 

[No  objection  to  the  process,  which  does  not  prove  the  process  void,  will 
excuse  an  escape.     R.  Ld.  R.  775.] 

So,  it  will  not  be  an  escape,  if  he  goes  out  of  prison,  by  reason  of  a  sudden 
fire  in  the  gaol.     1  Rol.  808.  1.  7. 

Or,  the  gaol  be  broke  by  the  king's  enemies.  Bro.  Escape,  10.  1  Rol. 
808. 1.  5. 

Or,  the  defendant  be  rescued  upon  mesne  process,  before  he  was  in  gaol. 
Mar.  1.    1  Rol.  807. 1.  35.     R.  2  Cro.  419.     2  Lev.  144.  1  Rol.  389.  440. 

Though  the  rescous  be  not  returned.     R.  2  Lev.  144. 

Or,  if  it  be.     R.  1  Rol.  140. 

So,  if  the  defendant  be  retaken  upon  fresh  suit  before  the  action  commenc- 
ed for  the  escape.  R.  1  Rol.  808.  1.  50.  R.  3  Cro.  52.  R.  13  H.  7.  2. 
Godb.  434.     Gol.  180.     F.  N.  B.  130.  B.  [Com.  422.] 

[*]Though  the  fresh  suit  was  not  begun  till  a  day  and  a  night  after  the 
escape.  R.  1  Rol.  809.  1.  10.  2  Rol.  681.  1.  50.  3  Co.  52.  Mo.  660. 
Poph.  41. 

Though  he  did  not  retake  him  till  he  fled  into  another  county.  Bro.  Es- 
cape, 4.     R.  3  Co.  52. 

Though  he  was  out  of  sight.     R.  Poph.  41.     2  Co.  52.     14  H.  7.  1.  a. 

Though  he  did  not  retake  him  till  seven  years  after,  if  it  was  upon  fresh 
pursuit.     13  Ed.  4.  9.  a.     Semb.  Godb.  177. 

[So,  a  voluntary  return  of  a  prisoner,  after  an  escape,  before  action 
brought,  is  equivalent  to  a  retaking  on  a  fresh  pursuit ;  but  it  must  be  plead- 
ed.    2T.  R.  126.] 

But  fresh  suit  is  no  plea,  where  the  escape  was  voluntary  in  the  sheriff. 
R.  2  Rol.  283.     Vide  post,  (E.) 

Or,  after  an  action  brought,  though  before  plea*  Semb.  2  Rol.  283.  R. 
cont.  Latch.  200. 

So,  the  sheriff  shall  not  be  charged  for  an  escape,  if  the  prisoner  goes  out 
of  prison  with  the  assent  of  his  creditor;  for  the  st.  W.  2«  11.  says,  sine 
assensu  domini.     2  Inst.  382. 

Though  the  assent  be  only  by  parol,  it  shall  be  a  bar.  2  Inst.  382.  Dy. 
275.  a. 

But  an  assent  by  parol  after  an  escape  does  not  discharge  the  sheriff.  Dy. 
275.  a.  in  marg. 

So,  it  will  not  be  an  escape,  if  the  sheriff,  upon  a  habeas  cotpus^  brings 
his  prisoner  to  Westminster,  though  he  goes  out  of  the  direct  way.  R.  3 
Co.  44.     Mo.  299. 

If.  he  has  a  writ  to  attejid  upon  the  court,  commissioners,  &c.  for  a  day. 
1  Ch.  R.  67. 

Though  he  does  not  go  to  them.  Per  Pemb.  2  Sho.  289.  Cont.  if  he 
goes  to  another  place,  per  Raymond  and  Withens,  2  Sho.  299.  Vide 
ante,  (C.) 

So,  if  he  goes  with  a  keeper,  to  counsel,  &c.  when  he  is  in  execution  for 
the  king's  debt,  though  not  in  tlie  case  of  a  common  person,  because  the 
gaoler  may  retake  him.     R.  Sav.  29# 
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So,  if  discharged  upon  an  audita  querela,  though  the  writ  be  afterwards 
Tacated.     R.  Mo.  354. 

So,  if  a  prisoner,  brought  by  habeas  corpus^  goes  out  of  the  castody  of  the 
sheriff,  and  returns  the  next  morning,  and  appears  at  the  return  of  the  writ. 
R.  Mo.  257- 

So,  if  a  prisoner  goes  out  of  the  rules  of  the  prison,  with  the  consent  o{ 
fte  plaintiff,  without  a  keeper  or  rule  of  court,  upon  an  intent  to  agree 
with  the  plaintiff,  and  no  agreement  is  made :  yet  the  prisoner  shall  be 
discharged  upon  an  audita  querela.  R.  Sti.  117.  Semb.  cont.  if  the 
plaintifi  assents  upon  condition,  that  it  shall  not  prejudice  his  execution* 
Dy.  275.  a. 

[A  sheriff  is  not  bound  to  carry  a  prisoner  on  mesne  process  to  gaol,  be* 
fore  the  return  of  the  writ,  and  is  not  guilty  of  an  escape  by  omitting  so  to 
do  after  the  return,  unless  the  plaintiff  is  thereby  delayed.     5  T.  R^  37.     2 

T.  R.  172.] 

[The  sheriff  ^s  concealing  that  he  has  taken  a  bail-bond,  will  not  support 
an  action  for  an  escape.     5  Taunt.  325.] 

[On  an  arrest  under  mesne  process,  it  is  sufficient  if  the  sheriff  produce 
the  body  before  the  rule  to  bring  it  in  expires.     2  B.  &  P.  35.] 

[*]rBy  putting  in  bail,  as  of  the  term  in  which  the  writ  is  returnable,  the 
Bheriffis  secured  from  an  action  for  an  escape,  even  though  in  point  of  &ct 
they  were  put  in  after  the  action  was  commenced,  since  the  particular  day 
never  appears,  and  cannot  be  inquired  into.  But  putting  the  bail  of  a  su1>- 
sequent  term  will  not  do.  The  writ  requires  the  sheriff  to  put  in  bail  of 
one  term ;  now,  to  put  it  in  of  another  is  not  to  answer  its  exigency.  4  M. 
&  S.  397.] 

[The  putting  in  and  justifying  bail  after  an  action  of  escape  conimenced, 
in  lieu  of  other  bail,  who  were  a  nullity,  defeats  the  action.     2  B»  &,  P.  246*3 

[The  court  will  not  set  aside  an  order  for  allowance  of  bail,  on  the 
ground  of  an  action  having  been  previously  commenced  against  the  sheriff 
for  an  escape,  though  no  bail-bond  had  been  taken,   nor  bail  above  put  in 
due  time  auer  the  return  of  the  writ,  if  defendant  has  been  rendered.     1 
Price,  103.] 

[It  is  no  escape  to  take  a  prisoner  in  executicMi  to  a  lock-up-boose.  4 
Taunt.  608.] 

[Since  the  marshal  of  the  K.  B.  prison  is  justified  in  allowing  to  prisoners 
the  liberty  of  the  rules,  an  escape  from  the  rules,  without  his  knowledge,  is 
negligent,  and  not  voluntary.     2  T.  R.  126.] 

(E)  WHEN  HE  SHALL  BE  RETAKEN,  &c.  AFTER  AN  ESCAPE: 
AND  HEREIN  OF  VOLUNTARY  RETURN. 

If  the  prisoner  escapes  by  negligence  of  the  sheriff,  the  sheriff  may  re- 
take him,  and  he  shall  not  have  an  audt/a  7t/£re/a.  R.  3  Co.  32.  b.  R.  ] 
Sid.  330.     Mo.  660.     Dub.  Sho.  70.     Adm.  Sho.  177. 

Or,  he  may  have  an  action  on  the  case  against  the  prisoner  for  his  escape  ; 
whereby  be  becomes  subject  to  the  action  of  the  party.  D.  3  Co.  52.  b. 
Mo.  660.     R.  Mo.  404.  597.     R.  Cro.  El.  53.  237.     1  Leo.  237.  Lut.  64. 

And  this,  before  an  action  or  recovery  against  the  sheriff,  as  well  as  after. 
Mo.  660.     R.  Godb.  125.     Cro.  El.  53. 

Though  the  party  afterwards  acknowledges  satisfaction  upon  record  :  for 
thatgoesonly  in  mitigation  of  damages.  R.  1  Leo.  237.  Semb.  coat  if 
he  does  not  shew  specially  how  satisfied.    Cro.  El.  237. 

[*594] 


When  he  shall  be  retaken^  4rc*  after  an  escape.       583 

So,  if  a  prisoner  escapee,  and  afterwards  returns  to  the  prison,  the  plain- 
tiff may  admit  him  in  execution,  though  he  has  a  remedy  aglunst  the  sheriff. 
Cont  Hob.  202.     R.  ace.  I  Vent.  269.     2  Lev.  109.  132. 

Or,  may  retake  him  by  a  new  capias  ad  satisfaciendumj  if  the  first  be  not 
returned  and  filed.     R.  3  Co.  52.  b. 

So,  be  may  retake  him  in  all  cases  upon  a  negligent  escape  ;  for  the  sheHff 
may  be  insuificient.  R.  cont.  Hob.  202.  R.  ace.  1  Sid.  330.  1  Vent.  4.  269. 

So,  though  the  escape  was  voluntary  by  the  gaoler,  and  without  his  con- 
sent. R.  1  Sid.  330.  1  Vent.  4.  1  Lev.  21 1.  2  Mod.  136.  R.  2  Jon. 
21.     Adm.  Sho.  177.     Sejnb.  Cont.  Hob.  202. 

And  now,  by  the  st.  8  &  9  W.  3.  27.  it  is  enacted,  that  if  a  prisoner  in  ex- 
ecution in  the  Marshalsea  or  Fleet  escape  by  any  means,  the  plaintiff  may 
retake  him  by  capias  ad  satisfaciendum^  or  sue  out  any  other  execution 
against  him,  as  if  never  in  custody. 

Yet,  if  ^.  permits  a  voluntary  escape,  and  quits  his  office  to  B.,  to  whom 
the  prisoner  returns,  B.  ought  to  detain  him  ;  otherwise,  it  will  [*]be  an  es- 
cape in  him.  1  Vent.  269.  2  Lev.  109.  Semb.  Mod.  Ca.  183.  Semb. 
cont.  Hob.  202. 

So,  if  a  prisoner  be  dismissed  upon  a  wrongful  audita  qutrtla^  he  may  be 
re'taken,  and  shall  be  in  execution.     R.  Mo.  354. 

So,  after  an  escape,  the  plaintiff  may  have  debt  or  a  scire  facias  against 
the  defendant  upon  the  former  judgment.  R.  1  Vent.  269.  Cart*  212,  2 
Jon.  21.     R.  Lut.  1266.     Sho.  174.  249. 

Though  it  was  with  his  consent  subsequent.     1  Sal.  271. 

Though  he  paid  the  money  to  the  gaoler.     R.  2  Jon.  97. 

And  by  the  st.  8  &  9  W.  3.  27.  any  other  kind  of  execution. 

So,  if  a  man  taken  in  execution  be  rescued,  he  may  be  retaken,  or  a  scire 
facias  lies  against  him.     R.  Cro.  Car.  240. 

But,  if  the  sheriff  suffere  a  voluntary  escape,  he  shall  not  have  anactioi^ 
upon  the  case  against  the  prisoner.     R.  Mo.  597. 

Or,  if  he  retakes  him,  the  prisoner  shall  have  an  audita  querela,  3  Co. 
52.  b.     R.  1  Sid.  330. 

So,  if  the  sheriff  permits  a  voluntary  escape  with  consent  of  the  plaintiff^ 
he  never  can  be  retaken  by  the  sheriff,  or  the  plaintiff.  R.  Show.  174. 
D.  2  Leo.  119.  , 

If  the  consent  of  the  plaintiff  be  precedent  to  the  escape  ;  otherwise,  if 
subsequent.     R.  1  Sal.  271. 

Or,  if  the  office  descends  to  B.     R.  3  Lev.  109. 

And  an  action  for  the  escape  lies  against  A.  orB.,  if  he  also  permitted  an 
escape,  at  the  election  of  the  plaintiff.     R.  2  Lev.  132. 

So,  by  the  st.  1  Ann.  6.  if  any  committed  to  the  queen's  bench  or  Fleet 
in  execution  on  mesne  process,  or  contempt  in  not  obeying  a  decree,  escape, 
on  oath  of  it,  a  judge  shall  grant  a  warrant  to  all  sheriffs,  mayors,  &c.  recit- 
ing the  cause  of  commitment,  to  retake  him,  who  shall  be  committed  to  the 
county  gaol  where  retaken,  and  not  delivered  on  any  account,  till  the  debt 
satisfied,  judgment  reversed,  or  contempt  discharged,  unless  removed  for  trea- 
son or  felony,  and  then  he  shall  remain  charged  with  all  causes  for  which 
he  was  retaken. 

He  cannot  be  brought  before  a  judge  by  a  day-rule  as  another  prisoners 
may,  to  shew  cause  of  action  against  another.     R.  Mod.  Ca.  63. 

So,  he  may  be  taken  upon  a  Sunday.  Mod.  Ca.  95.  Vide  Temps,  (B  3.) 

But  if  the  party  be  not  taken  by  lawful  authority  upon  an  escape  warrant, 
if  this  appears  upon  the  return  of  the  warrant,  he  shall  not  be  committed  to 
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the  county 'gaol,  but  to  the  former  prison ;  as,  if  brought,  not  by  a  constable 
or  other  officer,  but  by  persons  not  known.     Mod.  Ca.  1 54. 

[A.  resists  the  service  of  an  order  of  chancery,  is  committed  for  the  con- 
tempt, goes  at  large,  retaken  on  an  escape-warrant,  and  conmiitted  to  New- 
gate ;  escape-warrant  superseded,  the  contempt  not  being  for  not  obeying  a 
decree,  and  A.  sent  to  the  former  prison.     Str.  99.] 

[If  a  man  escapes  and  returns  again,  and  then  commits  a  second  escape,  he 
cannot  be  taken  up  for  the  first  escape,  it  being  purged  by  his  return.  Str. 
423.] 

So,  if  he  be  discharged  by  agreement,  after  commitment  upon  an  escape- 
warrant,  he  shall  not  be  afterwards  retaken.     Mod.  Ca.  254. 

[If  the  defendant  was  entitled  to  his  discharge  at  the  time  of  his  escape, 
and  w^ould  be  entitled  to  it  as  soon  as  taken  on  the  escape-warrant,  the 
court  will  supersede  the  warrant.     Str.  401. J 

[^][A  man  taken  upon  an  escape-warrant  of  a  judge,  after  his  patent  ia 
determined,  shall  be  discharged.     Ld.  Raym.  1513.] 

[The  voluntary  return  of  a  prisoner,  after  a  negligent  escape,  is  equiva- 
lent to  a  re-taking  on  fresh  suit.  2  T.  R.  126.  Hence,  case  lies  against 
the  keeper  of  a  prison  for  an  escape  on  mesne  process,  though  the  prisoner 
returns  the  same  day,  and  the  plaintiff  proceed  to  final  judgment  against 
him.     2  Wills.  294.] 

[A  sheriff  cannot  retake  a  prisoner  whom  he  has  voluntarily  set  at  liberty. 
5  T.  R.  25.] 

[Where  a  debtor  has  escaped  without  the  creditors  assent,  he  may  be  re- 
taken.    1  T.  R.  559.] 

[If  a  prisoner  escapes,  and  plaintiff  sends  an  order  for  his  discharge,  the 
gaoler  cannot  retake  him  for  his  fees.     Str.  909.] 

{  It  seems,  that  after  a  voluntary  escape,  the  sheriff  cannot  retake  the 
prisoner  ;  though  he  may  do  so,  after  a  negligent  escape.  Lansing  v.  Fleet, 
2  Johns.  Cas.  3.  Vide  Thompson  v.  Lockwood,  15  Johns.  Rep.  256. 

In  an  action  for  an  escape,  the  sheriff  cannot  by  way  of  defence,  allege, 
that  the  judgment  is  erroneous,  or  the  process  irregular  ;  but  when  he  has 
arrested  a  party,  he  is  bound  to  keep  him,  until  he  is  discharged  by  due 
course  of  law.  Cable  v.  Cooper,  15  Johns.  Rep.  152,  155.  Bissellv.  Kip, 
5  Johns.  Rep.  89.  Scott  v.  Shaw,  13  Johns.  Rep.  378.  Hinman  7.  Brees, 
13  Johns.  Rep.  529. 

Where  a  prisoner  escapes  without  the  knowledge  of  the  sheriff,  and  re- 
turns voluntarily,  before  suit  is  brought,  it  is  equivalent  to  a  recaption  on 
fresh  pursuit.  Dole  v.  Moulton,  2  Johns.  Cas.  205.  Drake  r.  Chester,  2 
Conn.  Rep.  473. 

But  a  voluntary  return  before  suit  brought  is  not  a  defence  in  an  action 
for  an  escape,  whether  voluntary  or  negligent,  on  mesne  process,  after  the 
writ  is  returned.     Stone  v.  Woods,  5  Johns.  Rep.  281.  { 

[Vide  Pleader,  (2  P  1.)] 

ESCHEAT. 

(A)  AN  ESCHEAT. 

(A  1.)  For  want  of  heirs,  p.  596. 

(A  2.)  For  the  ofience  of  Uie  tenant,  p.  597^ 
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(B)  WRIT  OF  ESCHEAT. 

(B  1.)  When  it  lies.  p.  697. 
(B  2.)  When  not.  p.  598. 

(C)  THE  OFFICE  OF  ESCHEATOR.  p.  508. 

(A)  AN  ESCHEAT. 
(A  1.)  For  want  of  heirs. 

An  escheat  is  >Then  land  falls  to  the  lord  of  whom  it  is  holdcD.  Co.  l|. 
13.  a.  92.  b. 

Lands  escheat  propter  defectum  sanguinis,  vd  propter  delictum.  Co.  Lt 
13.  a. 

As,  if  A.  seised  in  fee,  dies  without  heir,  the  land  escheats  to  the  lord. 
F.  N.  B.  143.  T.  {Vide  University  of  North-Carolina  i?.  Johnston,  1 
Hayw.  373.  Giiinour  v.  University  of  North-Carolina,  2  Hayw.  108.  SeWall 
-p.  Lee,  9  Mass.  Rep.  363.  } 

Or,  seised  in  tail,  remainder  to  himself  in  fee.     F.  N.  B.  144.  A. 

So,  if  a  bastard  dies  without  issue.     F.  N.  B.  144.  E. 

If  the  heir  be  attainted  for  treason,  or  felony.     Co.  L.  13.  a* 

So,  if  land  descends  on  the  part  of  the  father,  if  there  be  no  heir  on  the 
part  of  the  father,  the  land  escheats.     Lit.  s.  4,. 

Or,  descends  on  the  part  of  the  mother,  if  an  heir  on  the  part  of  the  moth- 
er fails,  the  land  escheats.     Lit.  s.  4. 

If  A.  be  disseised,  and  then  dies  without  heir,  his  land  escheats,  and  the 
lord  shall  have  a  writ  of  escheat  against  the  disseisor.  F.  N.  B.  144.  C. 
Semb.  cont.  that  the  lord  never  shall  have  a  writ  of  escheat,  except  where 
his  tenant  dies  seised.     32  H.  6.  27.  a.     Vide  post,  (B  2.) 

[If  A.  devises  in  fee  to  B.,  and  if  he  dies  without  heir,  to  C.  \  the  devise 
shall  be  void  against  the  lord  by  escheat.     Vau.  270.] 

[*][If  a  man  devises  to  A.  to  sell  and  pay  debts  and  legacies,  and  the  re- 
sidue to  B.,  and  A.  dies,  and  the  testator  has  no  heirs,  the  estate  escheats 
to  the  crown.     M.  1741,2  Atkyns,  223.] 

Bat  if  a  disseisor  makes  a  feoffment  or  dies  seised,  whereby  the  land  de- 
scends, and  afterwards  the  disseisee  dies  without  heir,  the  land  does  not  es- 
cheat ;  for  the  feolfee,  &c.  is  in  by  title.     Co.  L.  268.  b.     Hob.  242. 

So,  if  an  annuity,  rent-charge,  advowson,  &c.  be  granted  in  fee,  and  the 
grantee  dies  without  heir ;  these  do  not  escheat  to  the  lord,  for  they  are  not 
held  of  him,  but  to  the  grantor.     1  Rol.  816. 1.  27.  30. 

So,  if  a  corporation  be  dissolved,  their  land  does  not  escheat,  but  goes  to 
the  donor.     Co.  L.  13.  b. 

.[So,  where  A.  by  will  directed  money  to  be  laid  out  in  manors,  lands,  ten- 
ements, tithes,  and  hereditaments,  or  very  long  terms,  with  limitations  appli- 
cable to  real  estates  on  failure  of  heirs,  the  crown  was  held  to  have  no  equi- 
ty against  the  next  of  kin  to  have  the  money  laid  out  in  real  estates  ;  for  the 
purpose  of  claiming  by  escheat,  the  quality  of  land  not  having  been  impera- 
tively fixed  on  the  money  \  since  it  might  have  been  invested  in  land,  and 
still  continued  personalty.     2  Ves.  Jun.  170.] 

[Copyholds  cannot  escheat.     Ibid.] 
Whether  an  equity  of  redemption,  or  a  trust  can  escheat,  has  not  beea 
determined.     2  Vesey,  300.] 
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}  But  it  seems,  thnt  an  equitable  interest  in  lands,  devised  to  aliens,  may 
escheat.     Gilmouri'.  Kay,  2  Hay w.  108. 

And  it  seems  also,  that  the  legal  title  may  escheat,  incumbered  with  a 
trust.     Mar  ^i*ll  v.  Lovelass,  Cam.  &  Nor.  257.  277.  et  seq. 

Whc '  c  tnere  is  failure  of  inheritable  blood,  by  reason  of  alienism,  lands 
do  no*  v-rheat,  but  will  descend  to  the  next  heir  of  the  person  last  lawfully 
seised.  ;  ickson  d.  Jackson,  7  Johns.  Rep.  214.  Orr  v.  Hodgson,  4  Wheat. 
453.     V  ide  Davis  v.  Hall,  1  Nott  &  M'Cord,  292. 

As  to  the  power  of  aliens  to  take  and  hold  lands,  Vide  Fairfaxes  Dev.  o. 
Hunters  Les.  7  Cranch,  619.  Craig  p.  Radford,  3  Wheat.  594.  Orrr* 
Hodgson,  4  Wheat.  453»  Sewall  v.  Lee,  9  Mass.  Rep.  363.  Doc  v.  Hor- 
niblea,  2  Hay  w.  37.  } 

(A  2.)  For  the  offence  of  the  tenant. 

So,  if  a  man  seised  in  fee  be  attainted  for  treason  or  felony,  the  land  es- 
obeats  to  the  king,  or  the  lord  of  whom  it  was  holden.  Vide  Forfeiture, 
(Bl,&c.) 

When  the  forfeiture  or  escheat  belongs  to  the  king,  vide  Forfeiture,  (,B 
5.V--Prerogative,  (D  59,  60.) 

Escheat  for  treason  or  felony  happens  in  three  cases ;  quia  suspensus  per 
collnm^  quia  abjuravit  regnum,  vel  quia  utlagatus  est.     Co.  1.  14.  a. 

And,  it  a  man  has  judgment  to  be  hanged,  his  land  escheats  though  he 
dies  before  execution,  and  the  writ  shall  say,  quia  suspensus.  F.  N«  B* 
144.  H. 

But  if  the  felony  be  pardoned  before  attainder,  the  land  does  not  escheat 
to  the  lord.     Ow.  87. 

So,  if  cesttw  que  trust  dies  without  heir,  the  lord  shall  not  have  the  trust 
by  escheat ;  for  the  feoffee  continues  tenant  to  the  lord,  and  shall  hold  the 
lands  discharged  of  the  trust.     Hard.  496» 

(B)  WRIT  OF  ESCHEAT. 

(B  1.)  WhenitHes. 

A  writ  of  escheat  lies  by  the  lord,  when  his  tenant  in  fee  simple  dies  with- 
out heir.  F»  N.  B.  143.  T.  \  Vide  Universfty  of  North-Carolina  t.  John- 
ston,  1  Hayw.  375.  in  nota.  \ 

And  if  the  lord  dies  before  the  writ  sued,  his  heir  shall  have  it.  F.  N.  B. 
144.  D. 

So,  the  successor  of  an  abbot,  bishop,  &c.     F.  N,  B.  144.  L. 
So,  tenant  for  life  of  a  seigniory,  or  by  curtesy,  or  in  dower.     F.  N.  B. 
144.  M. 

[*]So,  if  tenant  in  tail  with  the  fee  expectant  to  himself,  dies  without  heir, 
the  lord  shall  have  a  writ-escheat ;  for  the  tenant  in  tail  held  bis  reversioa 
of  him.     F.  N.B.I  44.  a. 

Or,  if  tenant  in  fee  be  disseised,  and  afterwards  dies  without  heir.  F.  N. 
B.  144.  C. 

A  writ  of  escheat  lies,  though  the  lord  accepts  the  rent  of  him  in  posses- 
sion.    F.N.  B.  144.  O.  ^ 

And  the  process  shall  be  summons,  grand  cape  and  petit  cape,  as  in  a  pror- 
ctpe  quod  reddat.     F.  N.  B.  1 44.  O.  r  ^        •      r 

\  An  absolute  title  to  lands  is  not  vested  in  the  public,  until  office  found. 
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233.  M'Creerj  «•  Allender,  4  Har.  &  M'Hen.  409.  Doe  v.  Horniblea,  2 
Havw.  37.  Fairfax's  Dev.  v.  Hunter's  Les.  7  Crauch,  603.  Craig  v.  Rad- 
ford, 3  Wheat.  594.  { 

For  the  proceeding  in  escheat,  vide  Pleader,  (3  C.) 

(B2.)  When  not. 

But  if  tenant  in  tail  dies  without  issue,  he  in  reversion  or  remainder  shall 
not  have  a  writ  of  escheat,  but  a  formedon.     F.  N.  B.  144.  A. 

So,  if  he  in  remainder  after  an  estate  for  life  dies  without  heir,  and  thea 
the  tenant  for  life  dies,  the  lord  shall  not  have  a  writ  of  escheat,  but  intrusion ; 
for  the  tenant  for  life  was  tenant  to  the  lord.     F.  N.  B.  144.  B. 

So,  if  the  tenant  be  disseised,  and  dies  without  heir,  when  his  entry  h 
congeable,  the  lord  shall  not  have  a  writ  of  escheat ;  for  he  never  shall  have 
a  writ  of  escheat  except  where  his  tenant  dies  seised;  but  he  roaj  enter. 
32  H.  6.  27.  a. 

If  the  entry  of  the  tenant  was  not  congeable,  he  cannot  enter,  nor  have 
a  writ  o{  escheat.     32  H.  6.  27.  a. 

So,  if  the  lord  accepts  any  corporal  service ;  as,  homage  or  fealty  of  him 
in  possession,  he  shall  not  afterwards  have  a  writ  of  escheat.  F.  N.  B.  144. 
O.  Co.  L.  268.  a.     4  H.  6.  21.  a. 

Though  it  be  accepted  of  a  disseisor.     Co.  L.  268.  a. 

So,  if  he  avows  in  a  court  of  record  for  rent  due  from  the  tenant,  or  dis- 
seisor.    Co.  L.  268.  a. 

Or,  accepts  rent  of  the  heir  or  feoffee  of  the  disseisor,  where  the  descent 
or  feofiraent  was  after  the  escheat.     Co.  L.  268.  a. 

But,  if  the  lord  accepts  rent  of  the  tenant,  this  does  not  bar  him  of  a  writ 
of  escheat.     Co.  L.  268.  a.     4  H.  6.  21 .  a. 

So,  though  he  accepts  rent  of  the  disseisor,  his  tenant.     Co.  L.  268.  a. 

(C)  THE  OFFICE  OF  ESCHEATOR. 

By  the  common  law  there  were  two  escheators,  the  one  ultra  Trentanij 
and  the  other  citra  Trentam^  who  had  sub-escheators,  and  to  whom  it  be- 
longed to  inspect  the  escheats,  wards,  and  other  casualties  which  fell  to  the 
crown.     Co.  L.  13.  b.  92.  b. 

In  the  time  of  Ed.  2.  there  was  an  escheator  constituted  in  each  county 
for  life  ;  and  so  it  continued  until  the  time  of  Ed.  5.     Co.  L.  13.  b. 

By  the  st.  14  Ed.  3.  8.  an  escheator  was  appointed  by  the  treasurer  for 
each  county ;  and  ought  to  continue  only  for  a  year. 

By  the  St.  1  H.  8.  8.  he  should  not  be  named,  who  was  an  escheator  with- 
in three  years  before. 

The  mayor,  &c.  of  a  city,  &c.  may  be  an  escheator,  by  grant,  or  prescript 

tion.     R.  Ley,  5. 
By  St.  4  Ed.  4.  the  mayor  of  London  pro  tempore  is  constituted  escheator 

within  Southwark.     Hard.  11. 

An  office,  taken  by  an  escheator  out  of  his  precinct,  will  be  void.    Semb. 

Hard.  12. 

HESCUAGE. 

Vide  Homage,  (E). 
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ESGLISE. 

(A)  A  eH0RCH,  HOW  ERECTED,  p.  600. 

(B)  A  CATHEDRAL,  p.  601. 

(C)  A  PARISH  CHURCH,  p.  601. 
A  VICARAGE,  p.  601. 

(D)  A  CHAPEL,  p.  601. 

(E)  THE  CHURCHYARD,  p.  602. 

(F)  CHURCHWARDENS. 

(F  1.)  How  chosen,  p.  602. 

(F  2.)  Their  duty,  and  accounts,  p.  603. 

(F  3.)  Their  power,  and  perpetuity,  p.  604. 

(G  1.)  TO  WHOM  THE  FREEHOLD  OF  THE  CHURCH  BELONGS. 

p.  605. 

•  * 

(G  2.)  To  whom  the  repairs  and  ornaments,  p.  606, 
(G  3.)  The  seats,  p.  607. 

(H)  PRESENTATION  TO  A  CHURCH. 

(H  1.)  What  are  presentative.  p.  609. 

(H  si.)  By  whom  it  shall  be. — Who  shall  be  patron,  p. 
609. 

(H  3.)  Presentation  in  turn.  p.  611. 

(H  4.)  When  the  turn  is  served,  p.  612. 

(H  6.)  Presentation  by  the  king  as  patron,  p.  612. 

(H  6.)  By  his  prerogative,  p.  613. 

(H  7.)  How  a  presentation  by  a  common  person  shall 
be  made.  p.  614. 

(H  8.)  How  a  presentation  by  the  king  shall  be  made. 

p.  615. 

(HO.)  Within  what  time  a  presentation  shall  be  made. 

p.  615. 

(H  10.)  When  it  may  be  revoked,  p.  616. 

[*](l:ill.)  Pri:s(,ntation  by  lapse. — To  the  bishop  and 

arcb])ishop.  p.  617. 

(H  12.)  To  the  king.  p.  617. 

(H  Id.)  When  there  shall  be  no  benefit  of  a  lapse,  p. 

618. 

reoo] 


A  church,  how  erected,  5S9 

(H  14.)  Presentation  by  usurpation. — ^What  shall  be.  p. 

618. 

(H  15.)  What  not.  p.  619. 

[(H  15.  a.)  Other  matters.]  p.  620. 

(I)  ADMISSION  AND  INSTITUTION,  HOW  MADE,  &c.  p.  620. 
(K)  JURE  PATRONATUS. 

(K  1.)  How  it  shall  be  awarded,  p.  62L 
(K  2.)  When  necessary,  p,  622. 
(K  3-)  When  not.  p.  622. 

(L)  INDUCTION,  BY  WHOM  IT  SHALL  BE  MADE.  p.  623. 
(M)  WHEN  A  CHURCH  SHALL  BE  FULL.  p.  623. 
(N)  WHEN  A  CHURCH  BECOMES  VOfD. 

(N  L)  By  death,  or  cession,  p.  624. 

(N  2.)  By  resignation,  p.  624. 

(N  3.)  By  simony,  p.  625. 

(N  4.)  By  non-residence,  p.  628. 

(N  6.)  By  plurality. — When  the  first  church  shall  be 

void  by  it.  p.  633. 

(N  6.)  When  not. — ^If  he  takes  a  dignity,  p.  634. 

(N  7.)  Or  is  not  incumbent  of  the  second,  p.  635. 

(N  8.)  If  he  has  a  qualification. — ^Who  may  have  it.  p. 
635. 

(N  9.)  Who  not.  p.  636. 

(N  10.)  By  not  reading  the  Thirty-nine  Articles,  &c.  p. 

636. 

9 

(N  11.)  Notice  of  the  avoidance  to  the  patron,  p.  637. 
(N  12.)  The  writ  de  vi  laica  amovenda.  p.  637, 

(A)  A  CHURCH,  HOW  ERECTED. 

The  nature  of  an  advowson  of  a  church,  appendant,  or  in  gross,  and  the 
grant  of  it,  or  of  the  next  avoidance.     Vide  in  Advowson,  (A — B — C  1,  2.) 

The  appropriation,  or  union  of  churches.     Vide  in  Advowson,  (D  1,  &c. 
— E— Fl,2.) 

By  the  common  law  any  one  might  huild  a  church  in  his  soil,  without  li- 
cence of  the  king,  or  any  other.     3  Inst.  201. 

And  this  privilege  was  claimed  by  the  barons  of  the   realm.     Seld.  dc 
Dec.  360.     Dub.  Cod.  Ju.  Eccl.  212. 

[*]But  it  shall  not  be   taken  as  a  church,  till   it  be  consecrated  by  the 
bishop.     3  Inst.  203.     Seld.  de  Dec.  85. 
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And  this  was  decreed  by  a  council  under  Wilfrid,  ftpcfabishop  of  Canter- 
bury, anno  816.     ield.  do  Dec,  261.  c.  9.  s.  4. 

And  aftervrards  by  the  canon  anno  1 102,  no  church  can  be  erected  with- 
out endowment.     D.  of  Pluralities,  80.     Cod.  Ju.  Eccl.  212. 

So,  by  the  canon  law,  none  can  build  a  church  without  licence  of  th^ 
bishop.     Co.  Ju.  £ccl.  212. 

(B)  A  CATHEDRAL. 

A  church  is  either  major,  as  a  cathedral ;  or  minor,  as  a  parish-church, 
&c.     Lind.  9. 

The  cathedral  is  the  see  of  the  bishop,  sedes  episcopL     2  And.  168. 

And  cannot  be  conveyed  to  another,  without  the  bishop.  Qu.  2  And.  168. 

The  king  by  his  patent  may  create  a  church  ei  ambitam  tccUsicRy  a  cathe- 
dral.    Jon.  166. 

(C)  A  PARISH  CHURCH. 

About  the  year  700  the  Saxons,  in  large  districts,  founded  churches  for 
themselves  and  their  tenants ;  which  were  the  original  of  palish-churches. 
Seld.  de  Dec.  259.  c.  9.  s.  4. 

Within  those  districts  other  churches  were  afterwards  erected,  which  in 
process  of  time  have  obtained  tithes,  burial,  and  baptism^  and  thereby  be- 
come parish-churches.     Seld.  de  Dec.  262.  c.  9.  s.  4.     D.  of  Plu.  92. 

And  therefore,  every  church,  having  burial,  baptism,  and  tithes,  is  now 
esteemed  a  parish-church.     Seld.  de  Dec.  265.  c.  9.  s.  4. 

Or  burial,  ei  sacramentalia.     2  Inst.  363. 

A  VICARAGE. 
As  to  a  vicarage,  vide  Ecclesiastical  Persons,  (C  10,  &c.) 

(D)  A  CHAPEL. 

A  church  built  within  the  precinct  of  a  parish-church,  to  which  burial 
and  sacraments  belong,  is  a  chapel  of  ease.     2  Rol.  340. 1.  50. 

And  it  belongs  to  the  parish-church,  and  the  parson  of  it.  2  Rol.  341. 1.  2. 

And  therefore,  a  parish-church  cannot  be  a  chapel.     2  Rol.  340.  1.  55. 

The  parson  of  a  parish-church  ought  to  find  a  chaplain  for  a  chapel  of 
ease  within  his  precinct. 

But  he  may  officiate  there  himself. 

[If  a  chapel  has  parochial  rights,  as  clerk,  wardens,  &c. ;  rights  of  divine 
service,  as  baptism,  sepulture,  &c. :  and  the  inhabitants  have  a  right  to  them 
there,  and  not  elsewhere,  and  the  curate  has  small  tithes  and  aurplice-fees, 
and  an  augmentation :  it  is  a  perpetual  curacy,  and  the  curate  is  Dot  amove- 
able  at  pleasure.     2  Vesey,  425.] 

[Nomination  to  a  perpetual  curacy  may  be  by  parol,  as  well  as  presenta- 
tion to  a  church.     Ibid.J 

[»](E)  THE  CHURCHYARD. 

The  cemetery  circa  eccUsiam  majorem  40  passus^  circa  minorem  30  canti" 
nere  debet.     Lind.  253.  verb.  Claus.  Cemeterii,  267*  verb.  Cemeteriis. 
As  to  the  churchyard,  the  privileges,  and  burial  there.     Vide  Cemetery. 
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(F)  CHURCHWARDENS. 
(F  1.)  How  chosen. 

By  the  canon  1®,  Jac.  89.  all  churchwardens  shall  be  chosen  by  joint  con« 
sent  of  the  minister  and  parishioners,  if  it  may  be  ;  but  if  they  cannot  agree^ 
the  minister  shall  choose  one,  and  the  parishioners  another. 

And,  by  common  right,  the  election  ought  to  be  by  the  whole  parish. 
Hard.  379. 

[Of  common  right  the  parson  shall  choose  one,  and  the  parishioners  the 
other.     H.  19  G.  2.     Stra.  1246.] 

[A  curate  stands  in  the  place  of  the  parson  for  the  purpose  of  nominating 
one  churchwarden,  and  a  curate  may  make  a  presentment.     Ibid.] 

B3'  canon  90.  the  election  shall  be  yearly  in  Easter  week. 

[If  the  parson  and  parishioners  neglect,  yet  the  ordinary  has  no  jurisdic- 
tion  ;  the  proper  way  is  mandamus  e  B.  R.  E.  3  G.     Str.  52.] 

If  the  bishop,  or  ecclesiastical  court  make  an  order  that  a  select  vestry 
shall  chuse,  this  does  not  exclude  the  other  parishioners,  if  they  will  be 
present  at  the  vestry.     R.  Lane,  21. 

But,  by  custom,  they  may  be  chosen  by  the  parishioners,  without  the  par-, 
•on.     R.  2  Rol.  234.  1.  15.     2  Cro.  532. 

If  they  are  incorporated  to  be  chosen  by  the  parishioners,  they  ought  to 
be  chosen  by  all  the  parishioners  assembled.     R.  Lane,  21. 

[The  parson  or  vicar  cannot  adjourn  the  vestry,  but  the  majority  of  the 
parishioners.     T.  9  &  10  G.  5.     Fort.  168.     Str.  1045.     B.  R.  H.  274.] 

So,  by  custom,  the  election  shall  be  by  a  select  vestry,  and  not  by  the 
whole  parish.     R.  Hard.  379. 

[Where  there  is  a  custom  for  chusing  churchwardens,  and  it  cannot  take 
place,  they  must  resort  to  the  canon.     H.  5  G.     Str.  1 45.] 

So,  for  misbehaviour,  the  parishioners  may  discharge  them,  and  chusc. 
others.     Lamb.  ch.  sect.  3. 

By  the  canon  1^,  Jac.  89.  they  shall  continue  in  office  but  one  year,  ex- 
cept chosen  again  in  like  manner. 

But,  by  can.  1 1 8.  they  shall  be  reputed  to  continue  till  new  churchwar- 
dens sworn. 

The  churchwarden  being  chosen,  cannot  be  refused  by  the  archdeacon,  or 
spiritual  court,  on  pretence  of  poverty,  or  other  inability.  R.  1  Sal.  166. 
5  Mod.  326. 

[The  right  of  naming  a  churchwarden  cannot  be  tried  in  court-christian. 
1  Bl.  Rep.  28.] 

iThe  bishop's  court  cannot  try  the  legality  of  votes  for  a  churchwarden. 
.  M.  1 420.     1  Bl.  Rep.  430.] 

And  if  he  be  refused,  dimandamus  lies  for  swearing  him.  Vide  Mandamus. 

[*]Churchwardens  may  be  required  by  the  spiritual  court  to  take  an  oath. 

But  no  oath  shall  be  required  of  them  except  in  general  to  execute  their 
office.     Hard.  304.     Vide  Prohibition. 

Nor,  can  a  fee  be  demanded  for  swearing  them,  or  taking  their  present- 
ments.    R.  1  Sal.  330. 

And  attorney  of  B.  R.,  &c.  may  have  a  writ  of  privilege  to  excuse  him ; 
and  if  it  be  not  obeyed  by  the  spiritual  court,  a   prohibition.     2  Rol.  368. 

So,  if  any  who  has  privilege  be  chosen,  a  writ  goes  to  the  ecclesiastical 
court  that  ne  be  not  sworn.     R.  Pal.  392. 

Churchwardens,  are  lav-pt*rsons,  though  ecclesiastical  officers.  Per  Hale^ 
Hard.  379.     (Vjde  2  Rol.  71.     1  Sal.  166.     5  Mod.  326^) 
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(F  2.)  Their  duty,  and  accounts. 

By  the  canon  1**,  Jac.  89.  they  shall  in  a  month  after  the  end  of  the  year 
give  account  of  all  monies  received  and  disbursed,  and  deliver  up  to  parish- 
ioners what  is  in  their  hands.'    Vide  post,  (F  3.) 

By  canon  90.  they  shall  see  that  all  parishioners  resort  to  divine  service, 
and  continue  the  whole  time ;  and  present  those  remiss,  &c. 

By  the  st.  2  &  3  Ph.  Si  M.  8.  and  5  El.  13.  they  are  to  receive  and  be- 
stow on  the  highways  in  the  parish  the  forfeiture  collected  by  the  bailUT  or 
head  constable,  for  defaults  of  repairing  highways. 

By  the  st.  1  El.  2.  they  are  to  levy  12d.  forfeited  for  not  resorting  to  the 
parish-church,  &c.  to  the  use  of  the  poor,  by  distress  upon  the  goods  or  lands 

of  the  party. 

By  the  st.  43  EK  2.  they,  (and  the  overseers)  are  to  set  the  poor  to  work, 
and  to  raise  by  taxation  of  every  inhabitant,  parson,  vicar,  occupier  of 
lands,  ^houses,  tithes,  coal  mines,  or  saleable  underwood,  a  stock  of  materials, 
and  also  money  for  the  relief  of  the  impotent  poor,  and  to  put  out  poor 
children  apprentices ;  and  may  levy  such  rates  by  warrant  from  two  jus- 
tices upon  the  party's  goods,  and  in  four  days  after  the  end  of  the  year  shall 
account,  and  deliver  over  the  money,  &c.  in  their  hands  to  their  successors. 

[There  cannot  be  a  rate  to  reimburse  churchwardens.  B.  R.  H.  381. 
And.  11.     2  Ld.  Raym.  1009.] 

[But  where  an  overseer  is  in  advance  for  the  parish,  he  may  get  a  rate 
for  the  relief  of  the  poor,  and  reimburse  himself  out  of  the  money  thereby 
raised.     2  Ld.  Raym.  1009.] 

EAnd  the  justices  are  compellable  to  sign  and  allow  such  rate.     Ibid.] 
A  rate  cannot  be  made  to  repay  money  borrowed  to  repair  and  rebuild  a 
workhouse.     Dougl.  115.] 

[A  private  act  enabled  the  overseers,  &c.  to  make  a  rate  for  the  relief  of 
the  poor,  and  to  include  in  it  such  just  and  reasonable  sums  as  thej  shall 
be  put  to  in  the  execution  of  their  offices ;  they  made  a  rate,  the  title  of 
which  expressed  it  to  be  for  hoth  those  purposes ;  and  B.  R.  would  not 
quash  it,  though  the  sessions  on  an  appeal  stated  in  a  case  that  it  was  part- 
ly made  to  pay  a  debt  incurred  by  the  late  overseers,  the  rate  itself  appearing 
on  the  face  of  it  to  be  legal.     5  T.  R.  346.] 

[If  a  parish  consist  of  several  vills,  and  there  is  a  custom  to  levy  the 
rates  in  certain  proportions,  they  must  pursue  it,  whether  reasonable  or  not. 
Andr.  32.] 

[*]By  the  st.  1  (or  2)  Jac.  9.  they  are  to  levy  the  penalties  upon  ale- 
house-keepers, &c.  for  suflering  tippling  in  their  houses,  &:c.  by  distress  on 
the  oflender's  goods. 

By  the  st.  3  Jac.  4.  they  are  yearly  to  present  the  monthly  absence  from 
church  of  popish  recusants,  and  the  names  and  age  of  their  children,  and 
the  names  of  their  servants  at  the  general  or  quarter  sessions,  under  the  pe- 
nalty of  205.  for  every  default. 

They  may  take  olTthe  hat  of  any  who  wears  it  in  church  at  the  time  of  di- 
vine service,  without  a  prosecution  in  the  spiritual  court.  R.  1  Sand.  13* 
1  Lev.  196.     1  Sid.  301. 

Churchwardens  for  neglect  of  their  duty  may  be  sued  in  the  spiritual 
court. 

As,  if  they  take  the  bells  out  of  the  church.     1  Sid.  281.  2. 

Or,  an  action  lies  against  them  by  their  successors.     1  Sid.  :282. 
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So,  an  indictmeDt  lies,  if  they  take  money,  &c.  corrupte  colore  officii^  and 
do  not  account  for  it.     R.  1  Sid.  307. 

So,  they  may  be  removed  for  misbehaviour,  and  others  chosen  before  the 
year  expires.     Lamb.  Off.  Ch.  sect.  3. 

But,  to  a  suit  in  the  spiritual  court  to  compel  them  to  account,  after  ac^- 
eount  allowed  by  the  minister  and  parishioners,  a  prohibition  lies.  R.  2 
Rol.  71. 

[The  spiritual  court  has  no  jurisdiction  to  settle  tk  churchwarden's  ac- 
counts.    Str.  1133.] 

[It  may  compel  them  to  deliver  in  their  accounts,  but  cannot  decide  on 
the  propriety  of  the  charges  ;  and  if  it  take  any  steps,  after  the  accounts 
are  delivered  in,  it  is  an  excess  of  jurisdiction,  for  which  a  prohibition  will 
be  granted,  even  after  sentence.     3  T.  R.^3.] 

And  no  suit  shall  be  against  them  by  their  successors  for  sL  thing  done  ra* 
tione  ofHciu     R«  Godb.  279. 


(F  3.)  Their  power  and  perpetuity. 

Churchwardens  may  maintain  trespass,  or  other  action  possessory,  against 
any  who  wrongfully  take  the  bells,  books,  or  other  goods  of  the  church ;  for 
though  the  property  is  in  the  parishioners,  the  custody  and  possession  be^ 
long  to  them.     R.  1 1  H.  4.  12.  a.     R.  1  Rol.  57.     Vide  ante,  (F  2.) 

[As  to  whether  churchwardens  are  a  corporation,  see  6  T.  R.  396.] 
As  to  suits  by,  when  de  facto  only.     2  H.  B.  .559.] 

[As  to  their  liabilities  for  money  not  paid  over,  see  ibid.1 

Though  another  parishioner,  or  the  vicar  himself,  takes  them.  R.  1 1  H^ 
4.  12.  a. 

Though  the  goods  were  bought  by  the  parishionei's  themselves ;  for  when 
they  are  given  into  the  custody  of  the  churchwardens,  an  action  lies  by 
them.     11  H.  4.  12.  a. 

And  the  declaration  may  be  ad  damnian  ipsorum^  or,  of  the  parishioners. 
R.  Cro.  El.  179.     8  Ed.  4.  6.  b.     Dal.  105. .  Vide  infra. 

So,  they  may  have  an  appeal  of  robbery  for  such  goods  stolen.  12  H.  7* 
27.  b. 

So,  they  ought  to  have  the  action  ;  for  a  suit  for  them  by  the  parson  in 
the  spiritual  court  shall  be  prohibited.     R.  1  Rol.  57. 

The  declaration  may  be,  that  they  were  possessed  de  bonis  ecclesiai^  or 
parochianorum.     Dub.  1  Vent.  89. 

[*]And  the  succeeding  churchwardens  shall  maintain  trespass,  &c.  for 

foods  taken  in  the  time  of  their  predecessors.  12  H.  7.  28.  a*  R.  Cro» 
:i.  145.  179.     Dub.  Dal.  105.     R.  1  Leo.  177. 

But  the  trespass  ought  to  be  alleged  in  the  declaration  only  ad  damnum 
parochianorum.  R.  Cro.  El.  179.  [H.  9Geo.  1.  in  Cane.  MSS.  4Vin. 
Abr.  525.]     Vide  supra. 

And  if  one  releases^  it  doed  ndt  bar  his  comj^anion.  R.  2  Cro.  234* 
Yel.  173. 

So,  if  goods  are  given  to  a  parish  or  church,  the  churchwardens  may  take 
them ;  for  they  are  a  corporation  fbr  such  purpose.     12  H.  7.  29.  a. 

And  the  successors  may  have  account  for  them  against  their  predecessors. 
8  Ed.  4.  6.  b.     1  Vent.  89. 

So,  if  goods  are  put  into  the  church  to  be  there  used;  for  that  is  a  gift. 
Lamb.  Ch.  sect.  2. 

So,  churchwardens  may  have  an  action  against  any  one  who  defaces  a 
monument,  &c.     Oodb.  279. 
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But  churchwardens  cannot  purchase  or  take  lands  given  to  the  use  of  the 
parish  ;  for  they  are  not  a  corporation  for  lands.  R.  12  H.  7.  29.  a.  1  Rol. 
393.  1.  10. 

Neither  can  they  make  a  lease  of  lands  given  to  feoflees  for  the  use  X>( 
the  parishioners.     R.  12  H.  7.  29.  a.     13  H.  7.  10.  a. 

Nor,  maintain  trespass  or  other  action  for  entry,  or  taking  the  profits  of 
such  land.     12  H.  7.  29.  a. 

Or,  for  breaking  the  windows,  walls,  &c.  of  the  church,  or  cutting  down 
trees  in  the  churchyard. 

Yet  by  the  custom  of  London,  churchwardens  are  a  corporation  to  pur- 
chase and  demise  lands.     2Cro.  532.     Jon.  439. 

So,  churchwardens  cannot  sue  for  a  legacy,  or  a  thing  never  in  their  pos- 
session, by  action  at  common  law. 

[Churchwardens  cannot  commence  a  suit  after  their  year  is  expired. 
Str.  852.] 

So,  one  only  cannot  dispose  of  the  goods,  without  his  companion.  2  Cro. 
234. 

Nor  both  together;  for  the  law  does  not  give  them  power  to  do  any 
thing  to  the  disadvantage  of  the  church.  13  H.  7.  10.  a.  Yel.  173.  R. 
1  Rol.  393.  1.  20.      1  Rol.  426. 

Yet  a  disposition  by  them,  with  the  consent  of  the  parish,  shall  be  good. 

1  Rol.  39.3.  1.  26. 

Or,  the  sending  a  bell,  with  consent,  to  be  cast,  shall  be  a  discharge  upon 
account,  though  no  bar  to  an  action.     R.  1  Vent.  89. 
[It  seems,  appointment  of  parish  clerk  needs  not  be  in  writing.  Lofil*  434.] 

(G  1.)   TO  WHOM  THE   FREEHOLD  OF  THE  CHURCH  BE- 
LONGS. 

The  soil  and  freehold  of  the  church  and  churchyard  belong  to  the  parson. 

2  Cro.  367.     Vide  Ecclesiastical  Persons,  (C  9.  14.) 

And  therefore,  the  parson  alone  may  give  a  licence  for  buiying  in  the 
church.     R.  2  Cro.  367.  Noy,  104.     Vide  Cemetery,  (B). 

So,  he  may  make  a  lease  of  the  church  and  churchyard.  2  Rol.  337. 1. 10. 

[*]And  shall  have  the  trees  growing  in  the  churchyard  for  the  repair  of 
the  church. 

(G  2.)  To  whom  the  repairs  and  ornaments. 

By  the  custom  of  England,  the  repair  of  the  chancel  belongs  to  the  parson. 
2  Inst.  489.     1  Sal.  165. 

Or,  if  there  be  a  perpetual  vicar,  to  the  vicar.     2  Rol.  337.  1.  15. 

But,  by  custom,  the  repair  of  the  chancel  as  well  as  of  the  church,  ia 
London,  belongs  to  the  parishioners.     Per  Holt,  1  Sal.  165.     Lind.  53. 

The  repair  of  a  private  chapel  belongs  to  the  owner  :  though  it  be  annex- 
ed to  the  church.     2  Inst.  489. 

So,  by  the  custom  of  England,  the  repairs  in  nave  eccUsia  belong  to  the 
parishioners  of  the  same  parish.  2  Inst.  489.  653.  Lind.  de  Off.  Ar- 
chid.  53. 

[A  rate  to  reimburse  churchwardens  for  money  expended  in  repairing  tlie 
church,  is  bad.      1 2  East,  556.] 

[A  church  is  built  pursuant  to  slat.  9  Ann,  c.  22.  and  a  parish  divided 
and  taken  from  another  parish,  pursuant  to  stat.  10  Ann,  c.  1  I.  s.  8.  but  no 
perpetual  division  of  the  parishes  is  made  pursuant  to  s.  2:2.  Semble,  that 
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under  that  act,  the  rates  therein  mentioned  are  to  be  joint.     4  M.  &  S.  350.] 

So,  the  repair  of  a  public  chapel  annexed  to  a  church.     2  Inst.  489. 

So,  the  parishioners  are  to  find  ornaments  to  the  church,  as  well  as 
other  repairs ;  as,  bells,  seats,  &c.     2  Inst.  489. 

The  inhabitants  of  a  chapelry,  who  antientlj  repaired  the  church,  shall 
not  be  exempted  by  disusage.     R.  1  Sal.  164* 

If  men  usually  repair  a  chapel  of  ease,  and  have  divine  service  there,  but 
have  burial  in  the  mother  church  :  they  are  not  by  that  excused  from  the 
repair  of  the  mother  church.  R.  2  Rol.  289.  1.  50.  Hob.  GG.Semb.  3  Mod. 
264. 

If  a  man  resides  in  one  parish,  and  occupies  land  in  another  parish,  he 
shall  be  charged  to  the  repair  of  the  church  where  the  land  lies  ;  for  he  is 
a  parishioner  there,  and  may  resort  to  the  parish  meetings.  R.  5  Co.  67^ 
Cro.  El.  659.     R.  2  Rol.  289.  1.  20. 

So,  to  bells  ;  for  they  are  as  necessary  as  the  repair  of  the  steeple.     R.  1 

Sal.  164. 

If  the  major  part  of  the  parish  at  a  vestry  agrees  to  make  repairs,  the  oth- 
ers are  bound. 

Though  it  be  to  find  ornaments;  as,  new  bells,  &c.     R.  2  Rol.   291.  I. 

20.     1  Sal.  164. 

But  a  rate  made  only  by  the  churchwardens  is  not  sufficient.  R.  1  Sal« 
165.     Dub.  1  Vent.  367.  if  the  parish  refuse. 

[Churchwardens,  with  consent  of  ordinary,  may  ornament  a  church  (as 
by  erecting  an  organ)  with  consent  of  the  parish.     3  B.  M.  1689.] 

tBut  the  parish  are  not  bound  to  repair  such,  when  set  up.  3  B.  M.  1689.1 
A  select  meeting  or  vestry  does  not  bind  the  parish,  without  immemorial 

usage.     Ibid.] 

But  for  ornaments  a  parishioner  is  liable  only  in  respect  of  his  personal  es- 
tate.    R.  2  Rol.  291.1.  5.  .      ,      ^  ...  I.. 

So,  for  ornaments  de  novo  which  were  not  antiently  there,  an  mhabitant 
of  another  parish  is  not  chargeable,  though  he  occupies  land  mthere.  R. 
2  Rol.  291.  1.  10.  Per  two  J.  Bui.  20.  cont.  by  the  canon  law.  De^s, 
part  1.  ch.  12.     R.  3  Mod.  211. 

Nor,  for  any  ornaments.     R.  1  Rol.  291.  1.  10. 

Yet  for  bells  he  shall  be  charged ;  -for  they  gire  as  necessary  as  the  steeple 

itself.     R.  Sal.  164.  •      c  .v.      x.      ^.   * 

So,  a  man  shall  not  be  charged  to  the  repair  of  the  church,  in  respect  of 

land  which  he  has  in  another  parish.     R.  5  Co.  67.     R.  2  Rol.  289.    1.  30. 
Nor, in  respect  of  rent  of  land  in  lease  to  another  in  the  same  parish;  for 

there  is  another  inhabitant  chargeable  for  it.     R.  5  Co.  67.  b.     R.  2  Rol. 

289.1.25.     4  Mod.  148.  ,...,. 

So,  he  shall  not  be  charged  for  a  stand  m  a  market  in  the  same  parish, 
when  he  inhabits  in  another  parish.     R.  2  Rol.  289.  1.  35. 

r  A  man  shall  not  be  charged  to  the  repairs  of  a  church,   in  respect  of  a 

lighthouse.     Bunb.  81.]  ,        ,     /. 

So,  the  inhabitants  of  an  hamlet,  who  have  a  chapel  of  ease,  may  pre- 
scribe io  be  discharged  from  the  repair  of  the  mother  church.  R.  2  RoU 
290.  1.  22.     Hob.  67.     Ace.  2  Lev.  102. 

As,  if  they  repair  the  chapel  and  the  wall  of  the  churchyard  at  the  mother 
church.     R.  2  Rol.  290.  I.  30. 

Or,  contribute  3«.  4d.  yearly  to  the  repair  of  the  mother  church.     R.  2 

Rol.  290.  1.45.  ,         ^. 

So,  if  they  have  repaired  the  chapel,  and  have  used  to  marry  and  bury 
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there^  and  never  repaired  thp  mother  cburcb.  Semb.  coot.  2  RoU  290*  I. 
10.  R«  ace.  1  Sal.  166. ;  for  then  it  shall  be  deemed  coeval  with  the  church. 
So,  if  thej  repair  the  chapel,  and  have  divine  service,  eacraments,  a 
chapel-wardeii,  and  seats  there,  and  nothing  in  the  mother  church,  but 
hurial  in  the  churcbjard.     Semb.  2  Lev.  186. 

(G3.)  The  seats. 

The  disposal  of  all  seats  in  nave  eccUsia  belongs  to  the  ordinary*  Adm. 
8  H.  7.  12.    Per  Co.  Gpdb.  200.     2  Buh  150. 

And,  generally,  the  ordinary  may  place  or  remove  persons  there  at  bis 
pleasure. 

A  prescription  by  the  parie^hioners  to  dispose  without  the  interposition  of 
the  ordinary,  will  be  void.     1  Sal.  167.     R.  2  Lev.  241. 

So,  if  a  chapel  to  a  monastery,  after  the  dissolution,  has  always  been  used 
there  as  a  parish  church,  the  ordinary  may  have  the  disposition  of  the  seats 
there,  though  he  bad  it  not  Originally. 

So,  if  an  aisle  of  .a  church  be  always  repaired  at  the  common  chai|;e  of 
the  parish,  the  ordinary  may  dispose  of  the  seats  there.     2  Cro.  366. 

But  a  man  may  prescribe  (or  the  sole  enjoyment  of  a  seat  in  an  aisle,  or 
choir  of  a  church.  R.  3  Inst.  202.  2  Rol.  288. 1.  10«r-R*  if  he  has  used 
to  repair  it.     ^  Cro.  366.     R.  Mo.  878. 

So,  for  a  seat  in  a  chancel.     Noy,  1 33. 

So^  for  a  seat  in  nape  ^cclesice*  Hob.  69,  R.  cont.  Mo.  878*  Acc«  1 
Sid.  89.     Podt.  200. 

So,  for  the  first,  second,  or  othef  place  in  the  seat.  Noy,  1 33,  7?.  1  Sid.  89. 

So,  for  a  seat  in  ^n  aisle  of  a  church  of  another  parish.     R.  1  Sid.  361. 

[*]So,  a  custom,  that  the  churchwardens  repair  and  make  new  seats, 
when  there  is  occasion,  and,  with  the  consent  of  twelve  parishioners,  place 
or  displace  the  inhabitants  there  according  to  their  quality,  at  their  discre^ 
tion,  shall  be  good  against  the  ordinary.     R.  2  Rol.  24. 

And  if  a  man  be  disturbed  by  the  parson,  ordinary,  or  cburcbwardeos  by 
suit  in  the  spiritual  court,  he  may  have  a  prohibition.  2  Cro.  366,  R. 
Godb.  :^00. 

So,  if  he  be  disturbed  by  them  or  any  other,  he  rpay  have  an  action  upon 
the  case.  2  Cro.  605.  R.  l  Sid.  88.  203.  1  Lev,  71.  R.  2  Jon.  3.  R. 
2  Lev.  193.  R.  3  Lev,  73.  Vide  Action  upon  the  Case  for  a  Disturbance* 
(A3.)  •  ' 

[But  possession  alone  of  a  pew  in  a  church,  though  for  above  sixty  years, 
is  not  a  sufficient  title  to  maintain  an  action  on  the  case,  even  against  a 
wrong-doer  for  disturbance  in  the  enjoyment  of  it ;  but  the  plaintiff  must 
prove  a  prescriptive  right  or  a  faculty  :  and  should  claim  it  in  his  declara- 
tion, as  appurtenant  to  a  messuage  in  the  parish.     1  T.  R.  428.] 

[But  possession  for  a  length  of  time,  as  for  thirty-six  years,  where  the  pew 
is  claimed  as  appurtenant  to  a  messuage,  is  a  good  presumptive  evidence  of 
a  faculty.     Ibid.  431.] 

[Trespass  will  not  lie  for  entering  into  a  pew,  because  the  plaintiff  has  not 
the  exclusive  possession,  the  possession  of  the  church  beinc  in  the  parson. 
Id.  430.]  .  o  r     . 

'  Yet,  to  entitle  himself  to  a  prohibition,  he  ought  to  suggest  some  ground 
for  such  a  prescription ;  as,  repair.  R.  Hob.  69.  R.  2  Cro.  366.  Noy, 
104.     R,  1  Sid.  89.  •^' 

Or,  for  a  seat  in  the  chancel,  that  he  has  the  rectory  impropriate  :  for  the 
rector  ought  to  repair  the  qhancel.     Noy,  133.  -^      r    r      .    i 
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So,  11^  an  action  on  the  case,  though  he  need  not  allege  an  usage  to  repair 
in  the  declaration,  yet  he  ought  to  give  it  in  evidence  at  the  trial.  R.  1  Sid. 
88.  203.  Lev.  71.  R.  that  he  need  not  allege  it  in  the  declaration.  3 
Jon.  3.     R.  3  Lev.  73. 

[In  an  action  against  a  stranger  for  disturhing  plaintiff  in  his  pew,  he 
need  not  lay,  nor  prove  if  laid,  that  he  has  repaired  ;  for  possession  is  suffi- 
cient: but  if  the  dispute  is  with  the  ordinary,  title  or  consideration  must  be 
laid  and  proved.     P.  25  G.  2.     1  Wils.  326.J 

Yet  a  prescription  for  a  seat  as  to  his  manor,  where  he  has  no  house  in 
.  the  parish,  is  not  good,  though  an  usage  to  repair  be  suggested.  Semb.  2 
Mod.  283.     (Vide  Hob.  69.) 

As  to  burial  in  the  church,  or  churchyard,  vide  Cemetery,  (B). 

So,  as  to  tombs,  monuments,  &c.     Ibid.  (C). 

[It  seems  that  there  can  be  no  title  to  a  pew  under  a  faculty,  unless  as 
annexed  to  a  house  in  the  parish ;  which  it  may  be  now,  by  a  faculty  as  well 
as  by  prescription,  since  that  supposes  a  faculty.  Even  allowing  that  a  fac- 
ulty ingress  is  valid,  the  privilege  it  confers  is  personal  to  the  grantee,  and 
incommunicable  to  others,  whether  strangers  or  his  representatives  ;  coase* 
quently,  a  faculty  to  a  man  and  his  heirs,  will  expire  with  him.  1  T*  R, 
428.] 

[It  seems  that  if  a  pew  is  claimed,  not  as  appurtenant  to  a  messuage,  but 
in  gross  (supposing  that  it  may  be  so  claimed),  the  faculty  granting  it  must 
be  produced,  and  its  existence,  though  after  a  possession  of  sixty  years,  will 
mot  be  presumed.     1  T.  R.  428.] 

[*][A  pew  in  the  aisle  of  a  church  may  be  prescribed  for  as  appurtenant 
to  a  bouse  out  of  the  parish. — Quere,  as  to  a  pew  in  the  body  of  the  church  ? 
Forrest.  14.] 

[After  thirty-six  years  enjoyment  of  a  pew  in  an  ancient  church,  as  ap- 
purtenant to  an  ancient  messuage,  a  prescriptive  right  will  be  presumed, 
though  it  be  proved  that  for  two  years  before  the  first  occupation,  the  pew 
was  unappropriated  and  considered  common ;  since  the  party  must  be  sup- 
posed to  have  taken,  or  been  put  into  possession  under  an  immemorial  right. 
IT.  R.  431.] 

[If  a  church  is  pulled  down  and  rebuilt,  the  prescriptive  rights  to  pews  are 
appurtenant  as  before.     I  T.  R.  431.] 

(H)  PRESENTATION  TO  A  CHURCH. 

(H  L)  What  are  presentative. 

Before  the  time  of  king  John,  the  king  and  other  founders  of  abbies  and 
priories  used  to  present  the  abbots  and  priors.     2  Rol.  342,  1.  20. 

But  by  king  John,  abbots  and  priors,  as  well  as  bishops,  were  made  elec- 
tive.    2  Rol.  342.  1.  23.     Co.  L.  1 34.  a. 

So,  there  may  be  a  presentation  to  a  deanery.     2  Rol.  342.  1.  32. 

To  an  hospital.     2  Rol.  342.  1.  33. 

To  a  parish-church. 

To  a  chapel.     2  Rol.  342,  I.  34. 

To  an  archdeaconry.     1  And.  241. 

To  a  prebend ;  for  if  they  are  in  a  layman,  he  ought  to   present  to  them. 

But  there  is  no  need  of  a  presentation  to  a  donative.     Vide  Donative. 

So,  if  a  bishop  be  seised  of  an  advowson,  and  the  church  becomes  void  ; 
the  bishop  shall  not  present  to  another,  but  shall  make  collation  himself. 
11  H.  4.  9. 
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(H  2.)  By  whom  it  shall  be, — Who  shall  be  patron. 

A  presentation,  regularly,  ought  to  be  made  bj  the  very  patron. 

As,  if  a  man  be  seised  of  an  advowson  in  fee,  in  tail,  or  for  life.  Vide  Ad- 
vow  son,  (A). 

Or,  has  a  grant  of  the  next  avoidance.     Vide  Advowson,  (C  2.) 

[If  mortgagee  in  fee  presents  to  a  living,  a  court  of  equity  will  interrupt 
that  presentation,  and  compel  the  ordinary  to  institute  the  clerk  of  the  mort- 
gagor, at  any  time  before  foreclosure.     Str.  403.] 

£The  court  will  order  the  mortgagee  of  a  perpetual  advowson  to  present 
the  nominee  of  the  mortgagor,  if  he  will  bring  the  money  into  court,  or  give 
security  to  redeem.     Bunb.  1 30.] 

[The  mortgagee  of  a  naked  advowson  must  accept  of  the  nominee  of  the 
mortgagor,  and  present  him  on  an  avoidance.     3  Atkyns,  559.] 

If  a  man,  seised  of  an  advowson  in  fee,  be  also  parson  of  the  same  church, 
and  dies,  his  heir  shall  present,  though  the  church  became  void  at  the  time 
of  the  descent ;  for  where  two  titles  concur  in  the  same  instant,  the  elder  shaU 
be  preferred.     R.  3  Lev.  47. 

[The  right  of  donation  descends  to  the  heir ;  and  the  executor  has  no  ti- 
tle where  testator  was  seised  of  the  advowson  of  a  donative.     2  Wils.  1 18.3 

[*]But,  if  the  patron  dies  after  the  avoidance  happens,  his  executor  or 
administrator  shall  present,  and  not  the  heir. 

So,  if  a  feme-covert  dies  after  the  avoidance  of  a  church,  which  she  has, 
her  husband  shall  present.     Co.  L.  1 20.  a« 

If  a  villein  purchases  an  advowson,  his  lord,  after  avoidance,  may  present, 
without  a  prior  entry.     Co.  L.  120.  a. 

By  common  right,  the  parson,  and  not  the  patron  of  the  parsonage,  shall 
he  the  patron  of  vicarage.     2  Rol.  336.  1.  7.  30.     1  Rol.  231. 1.  3. 

So,  if  a  church  be  appropriated,  the  parson  appropriate  shall  be  patron  of 
the  vicarage  ;  for  he  is  founder,  the  vicarage  being  derived  out  of  the  parson- 
age. 2  Rol.  336. 1.  12.  25.  Cont.  per  Ld,  Chan.  1  Ver.  42.  But  there 
was  a  lessee  of  a  parson  impropriate. 

Yet  a  layman  may  be  a  patron  of  a  vicarage.     2  Rol.  336. 1.  20. 

And  the  same  person  may  be  patron  of  the  parsonage,  and  also  of  the  vic- 
arage.    2  Rol.  336.  1.  22. 

So,  by  prescription,  a  vicarage  may  be  appendant  to  a  manor;  for  per- 
haps, by  grant  of  the  parson  or  composition,  it  was  annexed  to  the  manor 
before  time  of  memory.     R.  2  Rol.  336.  1.  30.     1  Rol.  231.  1.  6. 

Or,  parishioners  may  prescribe  to  chusea  vicar.     2  Rol.  304. 

If  a  vicarage  becomes  void  in  the  time  of  the  vacation  of  the  parsonage, 
the  patron  of  the  parsonage  shall  present.     2  Rol.  346.  1.  5. 

So,  by  common  right,  the  bishop  is  patron  of  all  his  prebends.  3  Co. 
75.  b. 

And  of  a  provendry,  deanery,  &c.  within  his  bishopric.     SRoL  346. 1.  3. 

And  the  archbishop  of  the  deanery  of  his  archbishopric.     2  Rol.  345.  P. 

[But  the  right  of  election  to  the  office  of  a  canon  residentiary  io  Chiches- 
ter church,  is  in  the  dean  and  chapter ;  and  the  bishop  cannot,  under  pre- 
tence of  his  visitatorial  authority,  present  to  the  office  by  lapse*  1  T.  R. 
662.J 

[If  trustees  have  a  right  to  elect  and  present,  all  must  join,  or  it  is  not 
good  in  law.     I  Vesey,  413.] 

[If  the  trustees  being  equally  divided  between  A.  and  B.,  there  is  no  elec* 
tion  ;  and  on  the  death  of  one  who  voted  for  A.,  those  who  voted  for  B.  be- 
ing a  majority,  including  proxies,  meet  without  notice,  and  sign  a  preseota- 
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lion  to  B. ;  a  court  of  equity  will  not  order  the  other  trustees  to  sign  it.  Ibid.] 
[If  trustees  have  been  appointed  by  a  decree  to  elect  aud  present  a  min- 
ister, the  light  of  election  shall  not  again  devolve  to  the  parish  at  large  ;  pop- 
ular election  being  the  worst  way  of  nominating,  and  what  all  courts  should, 
if  possible,  avoid.     Ibid.] 

[On  application  to  this  court,  it  will  direct  a  meeting  to  fill  up  trustees  ; 
the  first  named  trustee  to  give  notice  fourteen  days  after  avoidance  to  all  the 
trustees  to  meet  aud  elect :  if  all  the  trustees  were  dead,  the  court  would  di- 
rect new  ones.     Ibid.] 

[Though  such  minister  elected  was,  by  an  antient  decree,  to  be  approved 
of  by  assistant  preachers ;  yet  if  that  has  been  long  disused,  the  court  will 
not  require  it.     Ibid.] 

[*](H  3.)  Presentation  in  turn. 

Parceners  seised  of  an  advowson  may  join  in  presentation.  Co.  L.  166. 
h.  186.  b. 

And  if  they  cannot  agree  to  make  presentation  jointly,  they  ought  to  pre- 
sent severally  in  turn.     3  Rol.  346. 1.  20. 

[If  two  parceners  cannot  agree  in  one  person,  the  court  of  chancery  will 
direct  them  to  draw  lots  who  shall  have  the  first  presentation.  2  Atkyns, 
482.] 

[Prerogative  presentations  are  not  turns  to  deprive  a  patron  of  his  turn* 
3  Wils.  214.] 

The  eldest  parcener  shall  have  the  first  turn.  Co.  L.  166.  b.  186.  b.  2 
Rol.  346.  1.  20. 

And  this  privilege  goes  to  her  heir.     Co.  L.  166.  b.  186.  b. 

Or,  her  assignee.     Co.  L.  166.  b.  186.  b. 

And  if  she  takes  husband,  and  dies  after  issue  born,  whereby  her  husband 
is  tenant  by  the  curtesy,  it  goes  to  the  husband.  Co.  L.  166.  b.  16.  b. 
Cro.  El.  19. 

[if  two  sisters  parceners  present  jointly,  then  marry,  aud  settle  their  es- 
tates, and  die ;  the  husband  of  the  eldest,  tenant  by  the  curtesy,  shall  present 
first,  as  assignee  ;  for  the  grantees  of  parceners  have  the  same  privileges  at 
the  parceners  themselves.     1  Vesey,  340.] 

So,  if  two  parceners  assign  their  parts  of  an  advowson  severally,  they  may 
present  by  turn  :  for  they  are  not  mere  tenants  in  common.     R.  Cro.  El.  19. 

But  parceners  may  make  a  composition  to  present  out  of  turn. 

[A.  has  two  turns,  B.  one  ;  A.  is  to  present  to  the  first  turn,  but  it  is  not 
said  who  ia  to  present  to  the  second  or  third.  A.  presents  to  first  and  to 
second  :  it  shall  be  presumed  it  was  by  agreement ;  and  B.  shall  present  to 
the  third.     3  Wils.  214.] 

And,  if  upon  partition  the  whole  advowson  be  allotted  to  the  youngest, 
she  alone  shall  present. 

Though  the  partition  was  in  Chancery,  and  one  within  age  :  for  it  is  good 
till  it  be  defeated.     2  Rol.  346.  1.  45. 

And  if  tiie  partition  be  avoided,  they  may  afterwards  present  in  turn,  or 
by  composition.     2  Rol.  347.  I.  5. 

Yet,  a  composition  to  present  out  of  turn,  does  not  bind  without  deed.  2 
Rol.  346.  H. 

If  there  be  parceners,  one  of  full  age,  and  the  other  within  age  and  in 
ward  of  the  king ;  the  king  shall  have  the  presentation,  or  first  turn.  2 
Rol.  343.  1.  41.     Sho.  208. 

If  the  eldest  parcener  joins  with  one  of  the  other  parceners  in  a  presenta- 
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tion,  the  bishop  may  refuse  al],  when  the  other  parcener,  who  did  not  join 
with  the  eldest,  also  presents,  and  need  not  take  the  presentee  of  the  eldest; 
because  she  did  not  present  severally.     Co.  L.  1 86.  b. 

So,  joint-tenants  and  tenants  in  common  may  join  in  presentation.  Co. 
L.  186.  b. 

And  if  they  present  severally,  the  ordinary  may  refuse  to  admit  their  clerk. 
Co.  L.  1 86.  b. 

So,  if  one  only  presents,  without  the  others.     Co.  L.  1 86  •  b. 

So,  joint-grantees  of  the  next  avoidance  ought  to  join  in  presentation. 

And  if  one  alone,  presents,  the  ordinary  may  refuse.     2  Rol.  348.  h  45. 

[*]Yet  where  there  are  three  grantees,  and  two  of  them  present  the 
other  who  is  a  clerk,  the  ordinary  cannot  refuse  him  ;  for  he  cannot  join  in 
a  presentation  of  himself.     2  Rol.  348.  I.  40. 

[If  A.  and  B.  co-parceners  in  an  advowson,  do  not  agree  to  present  on  a 
vacancy,  A.  the  eldest,  or  her  assigns,  may  present  to  the  first  turn,  and  B. 
•f  her  assigns,  to  the  next.     1  H.  B.  412.] 

[Semble,  that  where  the  right  of  presentation  is  in  two,  alternately,  and 
•ne  presents  by  usurpation  out  of  his  turn,  he  is  nevertheless  entitled  to  pre- 
sent to  the  next  vacancy.     3  B.  &  P.  444.] 

[A  recovery  against  a  coparcener  entitled  to  present  for  that  turn,  is  io 
legal  effect  a  grant  of  the  turn.     1  H.  B.  412.] 

[The  prerogative  presentation  to  a  church  (the  advowson  of  which  is  held 
by  several  in  common)  does  not  supply  the  turn  of  the  patron  otherwise  en- 
titled to  present.     2  Blk.  770.] 

iThe  right  of  coparceners,  seised  of  an  advowson,  to  present  in  turns, 
iciently  appears  from  an  averment,  that  they  did  not  (which  is  equiva- 
lent to  could  not)  agree  to  present.     1  H.  B.  376.] 

[Where  the  right  of  presentation  is  shewn  to  be  in  two  alternately,  and  a 
presentation  by  one  out  of  his  turn,  is  pleaded  generally,  it  must  be  taken  to 
have  been  by  usurpation,  not  agreement.     3  B.  &  P.  444.] 

(H  4.)  When  the  turn  is  served. 

If  upon  a  presentation  the  church  be  full,  the  turn  shall  be  served,  though 
the  presentation  be  afterwards  avoided. 

As,  if  an  incumbent  be  deprived,  gttia  mere  laipus ;  for  the  church  was 
full  till  the  declaratory  sentence.  2  Rol.  347.  1.  35.  6  Co.  102.  Vide 
post,  (M). 

Or,  deprived  for  heresy,  or  other  crime.     2  Rol.  347.  I.  30. 

But  if  a  pregentation  be  wholly  void,  it  shall  not  serve  for  a  turn  ;  as,  if  A. 
be  presented,  instituted  and  inducted,  and  afterwards  does  not  read  the  39 
articles  :  for  which  the  st.  13  Eh  12.  makes  the  presentation,  &c.  void.  3 
Rol.  347.  1.  50.     5  Co.  102.  b. 

So,  if  after  deprivation  A.  be  presented,  &c.  and  then  the  deprivation  is 
reversed,  and  the  first  incumbet)!  restored:  the  presentation  of  A.  shall  not 
serve  the  turn.     R.  2   Rol.  347.  I.  40.     6  Co.  102. 

If  the  guardian  of  the  youngest  parcener  within  age  marries  the  eldest, 
and  afterwards  presents  in  the  name  of  both  \  this  shall  not  serve  the  turn  of 
Uie  eldest.     2  Rol.  347«  I.  20. 

If  a  dispensation  be  granted,  upon  a  cession,  terurt  in  commendam^  and 
confirmed  by  the  king ;  this  does  not  serve  the  turn  of  the  king.  R.  Sal. 
541  • 

If  A.  and  B.  ought  to  present  by  turn,  and  A.  usurps  upon  the  turn  of  B., 
he  shall  not  lose  his  own  turn.     Semb.  F.  e.  250. 
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(H  5.)  Presentation  by  the  king  as  patron. 

If  the  king  be  seised  of  an  advowson,  in  which  the  church  exceeds  the 
value  of  20  marks,  he  himself  shall  present.     38  Ed.  3.  3.  b. 

And  if  the  chancellor  presents,  upon  a  supposition  that  it  was  under  such 
value,  and  before  induction  the  king  presents,  his  presentee  shall  be  admit- 
ted ;  or,  being  refused  ,  shall  have  a  quare  impedit.     38  Ed.  3.  3.  b. 

But,  after  induction,  such  presentee  of  the  chancellor  shall  not  be  re- 
moved.    2  Rol.  189.1.  5.     Hob.  2 J 4. 

[*]Except,  where  the  presentation  bj  the  chancellor  takes  notice,  that 
it  was  under  that  value,  when  it  is  not  so  ;  for  then  the  king  is  deceived.  3 
Rol.  189.  I.  10.     Hob.  214. 

But  to  a  church  of  the  crown,  under  the  value  of  20  marks,  the  chancellor 
shall  present.     38  Ed.  3.  3.  b. 

Or,  of  20/.     Hob.  214. 

So,  if  a  church  belongs  to  an  infant  in  ward  of  the  king.  Mo.  874.  Vide 
post,  (H  6.) 

(H  6.)  By  his  prerogative. 

If  the  king^s  tenant  of  a  manor  dies,  his  heir  within  age,  ^ho  is  in  ward 
to  the  king  and  during  the  wardship  a  church  of  the  ward  becomes  void,  the 
king  shall  present.     Vide  ante,  (H  5.) 

Though  the  church  becomes  void  before  seisure  of  the  ward. 

So,  if  it  was  void  in  the  life  of  the  tenant,  and  continued  Void  at  hit 
death,  the  king  shall  present* 

Though  the  tenant  presented  in  his  lifetimci  and  there  was  institution 
apon  it,  but  he  died  before  induction. 

Though  the  tenant  died  after  a  lapse  to  the  bishop,  but  before  his  collation. 

Though  the  king  does  not  present  till  the  heir  sues  livery. 
"  Or,  the  church  does  not  become  void  till   tender  of  livery  by  the  heir,  if 
the  livery  be  not  sued. 

So,  if  the  king  grants  over  the  w&rd. 

So,  if  an  archbishop  or  bishop  dies, -and  during  the  time  that  the  tempo** 
ralties  are  in  the  hands  of  the  king,  the  church  becomes  void,  the  king  shall 
present;     2  Rol.  344. 1.  21  • 

Or,  if  the  church  becomes  void  after  the  death  of  the  bishop,  before  sei- 
sure.    2  Rol.  344.  1.  26. 

Or,  in  the  life  of  the  bishop,  &c.  who  does  not  collate  in  his  life-time.  3 
Rol.  343.  1.^  30. 

Though  the  king  does  not  present,  till  the  successor  sues  livery.  2  Rol. 
343.  1.  32. 

Though  by  composition  the  presentation  belongs  to  another,  and  not  to 
the  bishop  ;  for  the  composition  does  not  bind  the  king.     2  Rol.  343.  1.  35. 

Or,  if  the  bishop  collates  A.  in  his  life-time,  but  dies  before  A.  is  induct- 
ed.    R.  11  H.  4.  9.  a. 

But  if  a  bishop  presents,  and  his  clerk  is  inducted  in  the  morning  ;  though 
he  dies  in  the  afternoon,  the  king  shall  not  present. 

So,  if  the  successor  be  elected  before  the  avoidance  ;  though  he  be  not 
consecrated,  the  king  shall  not  have  the  presentation.     2  Rol.  343.  I.  15. 

So,  if  the  king  be  patron  of  a  church,  united  by  the  st.  22  Car.  2.  11.  to 
a  church  of  which  a  subject  is  patron,  and  which  is  of  greater  value,  (and 
therefore  by  the  words  of  the  statute  shall  have  the  first  turn,)  the  king  shall 
liot  have  the  first  turn  by  his  prerogative.     Sho.  208. 
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So,  if  an  incumbent  be  made  a  bishop,  by  which  a  church  becomes  void  ; 
though  a  subject  be  patron,  the  king  shailpresent.  Bro.  Presentment,  14. 
Cont.  Dy.  228.  b.  Dub.  Ow.  144.  Cro.  El.  527.  R.  ace.  Mo.  391.  Per 
two  J.  Button  cont.  1  Cro.  691.  2  Rol.  342.  1.  25.  R.  M.  6  W.  &  M. 
Ca.  Pari.  185.     Vau.  19,  20.     3  Lev.  377.     Sho.  457.     4  Mod.  200. 

[*][And  the  king  shall  have  this  right  in  a  church  in  which  several  pat- 
rons have  a  right  to  present  in  particular  turns ;  and  there  is  an  act  of  par- 
liament directing  that  they  shall  present  in  such  turns.     Ld.  R.  23.] 

[And  in  a  rectory  newly  created  so  by  statute.     R.  Ld.  R.  23.] 

oo,  if  an  archdeacon  be  created  bishop,  the  king  shall  present  to  the  arch- 
deaconry :  and  not  the  patron.     R.  3  Leo.  151.     4  Leo.  61., 

So,  if  he  be  created  a  bishop  in  Ireland.  Cro.  El.  790.  1  Ver.  419. 
Dub.  4  Inst.  356,  7.     Vide  post,  (N  1 .) 

So,  if  one  incumbent  ailer  another  be  created  a  bishop,  the  king  shall 
present  toties  guoUes.  R.  M.  6.  W.  6l  M.  B.  R.  3  Lev.  378.  Sho.  441. 
462.  501.     4  Mod.  20q. 

So,  if  the  incumbent  be  created  a  bishop,  and  has  a  commendam  retinere^ 
which  expires  in  the  life  of  the  bishop ;  the  king  shall  present.  R.  Ca. 
Pari.  170.  185.     3  Lev.  378.     Sho.  449.  463.     4  Mod.  200. 

So,  if  the  incumbent  be  created  a  bishop,  the  king  shall  present,  though 
the  patronage  be  established  by  act  of  parliament.  R.  Ca.  Pari.  173. 185. 
3  Lev.  382. '  Sho.  413.     Sal.  540.     4  Mod.  200. 

[It  is  not  necessary  that  the  king's  presentation  to  a  church  vacant  by  pro- 
motion, should  be  in  the  life- time  of  the  promotee.     T.  3  Geo.  2.  Str.  837.] 

But  the  king  shall  not  present  where  the  incumbent  of  a  donative  is  made 
a  bishop.     Ca.  Pari.  184. 

Nor,  where  a  bishop  elect  has  a  commendam  retinere  for  his  life.  Ca. 
Pari.  184.     2  Rol.  344.1.  5. 

Nor  where  an  incumbent  of  an  hospital  is  made  a  bishop.  2  Rd.  343. 
1.  15. 

Or,  a  provender  of  a  provendry.     2  Rol.  343. 1.  10. 

So,  if  the  king  does  not  present  upon  the  next  avoidance,  he  shall  not  pre- 
sent afterwards.     R.  Cio.  El.  790. 

So,  if  a  patron  be  outlawed,  when  an  avoidance  happens,  the  king  shall 
present.     1  Leo.  139.  201.     Mo.  270. 

Yet  upon  reversal  of  the  outlawry,  the  patron  shall  be  restored ;  and  upon 
recovery  in  a  quart  impedity  he  shall  have  a  writ  to  the  bishop.  R.  Mo. 
270.     Cro.  El.  44.  ^ 

So,  if  A.  be  outlawed,   and  a  church  appendant  to  a  manor,  which  the 
i!*^!-      '°  *^'*  possession  by  the  outlawry,  afterwards  becomes  void,  and 
the  kmg  presents,  &c. ;  the   incumbent  shall  not  be  removed,  though  the 
outlawry  be  reversed.     R.  Mo.  270. 

(H  7.)  How  a  presentation  by  a  common  person  shall  be  made. 

If  a  common  person  presents,  he  ought  to  shew  how  the  church  became 
void,  by  death,  cession,  resignation,  or  deprivation. 

A  presentation  may  be  by  parol,  as  well  as  by  writine.  Co.  L.  120.  a.  I 
Brownl.  162.  -^  a 

And,  if  it  be  by  writing  sealed,  it  is  not  a  deed  ;  but  in  nature  of  a  letter 
of  recommendation  of  the  clerk  to  the  bishop.     Co.  L.  120.  a. 

If  a  patron  presents  one,  wlio  is  instituted,  but  dies  before  induction,  yet 
the  patron  cannot  present  de  novo.     9  Co.  1 32.  a. 

P€M1*  P^'*"^*^  writes  and  seals  a  presentation,  and  the  clerk  without  bis 
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privity  or  consent  obtains  it,  and  is  instituted  and  inducted  upon  it,  it  shall 
be  void.     Yel.  7. 

[*J(H  8.)  How  a  presentation  by  the  king  shall  be  made* 

So,  regularly,  a  presentation  bj  the  king  ought  to  shew  bj  what  title  he 
presents. 

[The  king^s  prerogative  to  fill  the  presentative  benefice,  of  which  a  per- 
son he  has  created  bishop  was  incumbent  at  the  time  of  the  creation,  is  not 
satisfied  bj  his  confirming  a  dispensation  for  a  temporary  commendam  rati* 
nere,  if  such  commendam  expires  in  the  life-time  of  the  bishop.     Ld.  R.  23.1 

[Otherwise  it  is.     Ld.  R.  26.] 

And  if  he  mistakes  his  title,  the  presentation  is  void;  for  the  king  wai 
deceived;  as,  if  be  presents,  ratione  tapsusy  where  he  was  very  patron*  R« 
6  Co.  29.  b.     Adm.  Cro.  Car.  99.  592.     Vau.  14. 

Otherwise,  if  he  presents  generally,  without  saying  by  what  title.  1  Mod« 
254. 

So,  the  king  shall  present  upon  an  avoidance  in  the  tim^  of  his  predecesi- 
jsor,  and  not  the  executor  or  administrator  of  the  deceased  king. 

Though  the  st.  25  Ed.  3.  de  Clero.  1.  says,  he  or  his  heirs  shall  not  pre- 
sent to  a  benefice  of  the  time  of  bis  progenitors,  &g.  ;  for  this  extends  only  to 
the  progenitprs  of  Ed.  3.  as  appears  by  the  saving.  1 1  H.  4.  7.  R.  Cro. 
Car.  355.     Jon.  338. 

So,  the  king  may  present  by  parol.     Co.  L.  120.  a.  Mo.  874.  2  Cro.  248* 

If  the  bishop  be  present.     1  BrownU  162. 

But  the  usual  way  is  to  make  a  presentation  by  instrument  under  the  grea( 
s^al. 

Or,  if  it  be  under  the  privy  seal,  it  is  sutScient.     Per  two  J.    2  Cro.  248. 

So,  if  he  presented  to  a  church  in  right  of  a  ward,  under  the  great  seal,  or 
seal  of  the  court  of  wards,  it  is  good  ;  for  it  is  not  material  which  seal.  R« 
Cro.  Car.  99.     1  Brownl.  162. 

Yet,  by  the  st.  3  H.  7.  (not  printed),  all  grants,  &c.  of  lands,  advowsons, 
&c.  parcel  of  the  duchy  of  Lancaster,  are  void,  if  they  be  not  under  the 
duchy  seal* — And  therefore,  a  presentation,  under  another  seal,  to  a  church 
(within  the  duchy,  is  void.  R.  cont.  Mo.  874.  2  Roh  182,  L  15*  1 
Brownl.  162.     D.  cont.  1  Leo.  227.     Vide  Patent,  (C  4.) 

So,  a  presentation  under  the  seal  of  the  court  of  wards,  where  the  king 
has  not  the  church  in  right  of  a  ward,  is  void.     R.  Cro.  Car.  lOQ.  ' 

So,  a  presentation  under  the  exchequer-seal,  is  void.     2  Cro.  248. 

If  the  king  presents  a  clerk,  who  dies  before  induction,  he  shall  present 
J&  novo  ;  for  his  presentation  ought  to  have  complete  efifect.  ][l.  9  Qo* 
132.  a.         ' 

(H  9.)  Within  what  tiine  a  presentation  shall  be  made. 

Every  common  person  ought  to  present  within  six  months  after  the  avoids 
ance,  if  the  church  becomes  void  by  the  death  of  the  incumbent;  other- 
wise, the  presentation  lapses  to  the  bishop.     3  Leo.  46.     2  Rol.  363.  K  25« 

Though  the  patron  presents,  and  his  clerk  is  refused  for  inability.  R* 
Dy.  327.  h.  R.  4  Mod.  140,  Ca.  Pari.  103.  Bend.  pi.  136.  3  Leo. 
46.     2  Rol.  364.  1.  20.     Vide  post,  (H  1 1,  &:c.— N  1,  2.) 

[-^^jSo,  if  a  church  becomes  void  by  statute ;  as,  by  acceptance  of  a  plu* 
raUty ;  for  the  patron  ought  to  take  notice  at  his  perils  {I.  Dy.  237.  a.  2 
inst,  632i     R.  Cro*  Car.  357.     Jon.  338. 
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By  certificate  of  the  bishop  for  non-payment  of  tenths  according  to  the  st, 
26  H.  8.  3.     R.  Dal.  59. 

So,  if  a  church  becomes  void  by  cession.     Jon.  337. 

And  the  six  months  shall  be  reckoned  by  the  calendar,  viz.  182  days. 
Dy.  327.  b.  in  marg.     Vide  Ann,  (B). 

But,  if  an  avoidance  be  by  resignation,  or  deprivation,  the  six  months  do 
not  commence  till  notice  of  the  avoidance  given  by  the  ordinary  to  the 
patron.  Dy.  327.  b.  Dal.  51.59.  R.  Bend.  pi.  234.  Dy.  293.  3 
Leo.  46.     Vide  post,  (Nil.) 

Though  the  patron  was  party  to  the  suit,  in  which  he  was  deprived.     R. 

6  Co,  29. 

Though  notice  be  given  by  other  than  the  ordinary  ;  for  the  ordinary 
himself  ought  to  give  express  notice,  (hat  he  was  deprived  for  such  a  cause, 
and  that  thereby  the  church  became  void,  and  it  belongs  to  him  to  present. 

R.  6  Co.  29.  b. 

Though  the  bishop  dies,  the  lapse  does  not  incur  to  his  successor  before 

notice.     2  Rol.  365.  1.  20. 

Though  the  temporalties  are  in  the  king's  hands :  for  the  guardian  of  the 
spiritualties  ought  to  give  notice.     2  Rol.  365.  1.  26. 

So,  by  the  st.  13  El.  12.  if  the  presentee  does  not  read  the  39  articles,  b^ 
which  the  church  is  ipso  facto  void,  without  a  declaratory  sentence  •,  yet  it 
is  provided  that  no  lapse  commence  till  notice.  R.  6  Co.  29.  b.  Dy. 
369.  b. 

(H  10.)  When  it  may  be  revoked. 

If  the  king  makes  a  presentation,  he  may  afterwards  revoke  it,  and  pre- 
sent another.     Adm.  38  Ed.  3.  3.     2  Roi.  138. 1.  40. 

And  this,  at  any  time  before  induction,  though  the  clerk  be  instituted,  and 
a  letter  sent  to  the  archdeacon  to  induct  him.     Bro.  Qu.  Imp.  1.10.  65. 

If  the  king  revokes  a  former,  and  makes  a  second  presentation  :  the  for- 
mer is  void,  without  notice  to  the  ordinary.     Dy.  327.     2  Rol.  188,  i.  52. 

So,  a  lay-patron,  before  institution,  may  vary  his  presentation,  and  pre- 
sent another;  upon  which  the  bishop  may  admit  the  one  or  the  other. 
Latch,  191,  253. 

Or,  may  revoke  the  former  presentation  before  admission.  Per  Dod. 
Latch,  192.  254.     2  Rol.  349.  1.  7. 

So,  a  patroness,  though  a  spiritual  person,  as  an  abbess,  might  vary  her 
presentation ;  for  she  is  not  more  apprised  than  a  lay -patron  of  the  suffi- 
ciency of  her  clerk.     Kel.  154.  a. 

But  if  the  king  makes  a  second  presentation,  without  mention  or  revo- 
cation of  the  former,  it  shall  be  void.  Semb.  Cro.  Car.  100.  2  Rol.  188. 
1.  40.     Dy.  339.  b. 

But  R.  cent,  for  the  first  presentee  had  not  any  estate  or  interest  in  the 
church.     2  Rol.  190.  I.  30. 

If  the  second  presentation,  without  mention  of  the  former,  be  after  in- 
ttitution  upon  the  former,  it  shall  be  void.  R.  Dy.  339.  b.  in  maiig.  Per 
three  J.  2  Cro.  248. 

[*]So,  if  the  second  presentation  be  obtained  by  covin,  or  by  deceit  to  the 
king.     R.  Dy.  339.  b.     Bend.  pi.  279* 

Otherwise,  if  the  second  presentation  be  obti^ined  without  covin,  and  be- 
fore admission  and  institution  upon  the  former.     R.  Dy.  339.  b.  in  marg. 

So,  a  spiritual  patron  cannot  revoke  or  vary  his  presentation ;  for  he 
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shall  be  intended  conusant  of  the  sufEciencj  of  his  former  clerk*     R.  KeL 
154.  a.'    Ace.  per  two  J.  Whitl.cont.  Latch,  191.  ^53* 

[A  ]aj-patron  may  revoke  his  presentation.     2Blk.  1039,  et  supraJ] 

(H  11.)  Presentation  by  lapse. — To  the  bishop  and  archbishop. 

If  a  patron  does  not  present  within  six  months  after  avoidance,  (where  he 
ought  to  take  notice  of  it,  or  after  notice,  when  the  ordinary  ought  to  give 
notice),  the  church  lapses  to  the  bishop,  and  he  shall  present  by  lapse*  2 
Inst.  273.     Vide  ante,  (H  9.) 

And  this  seems  to  be  by  a  canon  in  the  council  of  Lateran.  2  Rol.  362.  O. 

[Lapse  shall  incur  from  the  time  of  institution   into  a  second  benefice,  ^ 
against  the  patron,  if  notice  be  given  him ;  otherwise,  not.     Semb.  2  Wils. 
174.  J 

[Lapse  shall  incur  from  the  time  of  induction,  without  notice.     Ibid.] 

[Lapse  only  incurs  from  the  induction  to  second  benefice.  3  B.  M.  1 504.] 

If  the  bishop  does  not  present  within  six  months  after  the  lapse  to  him, 
then  the  church  lapses  to  the  archbishop. 

And  a  lapse  incurs,  though  the  patron  be  an  infant.     3  Leo.  46.. 

Or,  out  of  the  realm.     Wat.  1. 

So,  a  lapse  incurs  if  no  clerk  was  presented,  though  the  patron  brings  a 
gvare  impedit  against  the  bishop  and  others.     Per  Hob.  200. 

Though  the  patron  recovers  in  a  guare  impedit,  if  the  bishop  be  not  a  party, 
and  no  writ  comes  to  the  bishop  within  six  months.     2  Rol.  366.  1.  5. 

But  the  bishop,  or  the  king,  cannot  grant  the  benefit  of  the  lapse  to  anoth- 
er.    2  Rol.  187.  1.  32.     Hob.  164. 

If  a  bishop  dies  after  a  lapse  incurred,  his  executor  or  administrator  shall 
not  present,  but  the  king :  for  it  is  a  trust,  and  not  an  interest.     Hob.  154. 

(H  12.)  To  the  king. 

So,  if  the  bishop  does  not  present,  nor  the  archbishop  within  six  months 
after  a  lapse  to  him,  the  church  lapses  to  the  king. 

And  upon  a  lapse  to  the  king,  he  is  not  confined  to  any  time  ;  for  the  st. 
25  Ed.  3.  t  •  does  not  extend  to  presentations  to  be  thereafter  made.  R. 
Cro.  Car.  355.     Jon.  337. 

So,  the  king^s  successor  may  present  upon  a  lapse  to  his  predecessor.  R. 
Cro.  Car.  355.     Jon.  337.     11  H.  4.  7. 

So,  if  a  bishop  does  not  collate  to  a  dignity,  prebend,  Sic.  a  lapse  incurs 
to  the  king. 

So,  if  he  does  not  collate,  where  the  avoidance  is  by  acceptance  of  anoth- 
er benefice,  and  the  former  is  in  his  own  diocese,  a  lapse  incurs  before  de- 
privation. 

[♦](H  13.)  When  there  shall  be  no  benefit  of  a  lapse. 

But  if  a  quare  impedit  be  brought  against  a  •  bishop,  upon  refusal  of  a 
clerk,  though  six  months  pass  pendente  lite,  there  shall  be  no  lapse  to  the 
bishop.     Co.  L.  344.  b. 

So,  in  every  case,  where  a  quare  imp^it  is  brought  within  six  months,  no 
lapse  incurs  to  the  bishop,  if  he  be  made  a  party  to  the  writ.  '  Co.  L.  344. 
b.     R.  6  Co.  52.  a.     2  Cro.  93.     Hob.  320. 

.'  Nor,  in  such  case,  shall  there  be  a.  lapse  to  the  archbishop,  or  the  king ; 
for  where  there  is  not  a  lapse  to  the  bishop,  it  shall  never  be  to  the  arch- 
bishop, or  the  king.     Co.  L.  344.  b.  345.  a.      R.  6  Co.  52.  a.     2  Cro.  93. 
.2  Rol.  365.1.  21. 
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SO)  no  lapse  incurs^  where  the  king  is  patron,  though  be  does  not  present 
within  six  months,  or  afterwards.     2  Inst.  273. 

So,  ajfler  a  lapse,  if  the  patron  presents  before  the  bishop  or  archbishop 
collates,  his  clerk  shall  be  instituted*  R.  Hutt.  24.  Hob.  153*  4.  2  Inst. 
273. 

So,  after  a  lapse  to  the  king,  if  the  patron  presents  before  the  king  takes 
advantage,  and  his  clerk  is  admitted,  instituted,  and  inducted,  and  dies  in- 
cumbent,'the  king  shall  not  present  by  lapse  ;  for  lapse  is  only  tmica  et  prox^ 
ima  vice.  R.  Ow.  2.  Mod.  224.  269.  Cro.  El.  44.  Adm.  Ow.  5.  Mo. 
259.  Cro.  El.  119.  R.  7  Co.  28.  Adm.  2  Cro.  216.  Lut.  1086.  Qu. 
#Djr.  277.  a. 

So,  if  a  clerk  presented  by  a  patron  after  a  lapse  to  the  king  resigns,  without 
covin.     2  Cro.  216. 

But  afler  a  lapse  to  the  king,  though  the  patron  presents  before  the  king 
takes  advantage,  and  his  clerk  is  instituted  and  inducted,  the  king  may  pre- 
sent quamdiu  the  presentee  of  the  patton  continues  incumbent.  R.  2  Cro. 
216.     Dub.  Hob.  154. 

Though  such  presentee  afterwards  resigns,  by  covin.  2  Cro.  216.  I 
Brownl.  161. 

So,  if  he  be  deprived*     Adm.  Ow.  5.     Mo.  259.     Cro.  El.  119. 

So,  if  he  does  any  act  by  which  the  church  becomes  void ;  as,  for  not 
paying  his  tenths.     R.  Ow.  5.     Mo*  259.     Cro.  El.  1 19. 

So,  if  the  bishop,  after  a  lapse  to  him,  collates,  and  the  patron  presents  be> 
fore  induction,  the  bishop  may  refuse  his  clerk.     Dy«  277.  a* 

(H  14.)  Presentation  by  usurpation. — ^What  shall  be. 

If  a  man  presents  to  a  church  without  title,  this  usurpation  makes  as  it 
were  a  disseisin,  which  puts  the  rightful  patron  out  of  possession,  and,  by 
the  common  law,  gains  the  advowson  to  the  usurper  for  ever,  if  it  be  not  re- 
covered by  right  of  advowson.     Co.  L.  344.  h.     R.  6  Co.  49. 

And,  after  usurpation,  the  rightful  patron  cannot  grant  the  advowson  ie 
another,  till  recovery. 

And,  by  the  common  law,  an  usurpation  upon  an  infant,  feme-covert,  &c. 
puts  them  to  their  right  of  advowson.     R.  6  Co.  49. 

So,  the  king  may  make  usurpation  by  his  presentation ;  for  the  induction 
creates  the  wrong.     Per  three  J.  Windh.  cont.   1  Sid.  163. 

So,  collation  without  title  puts  him,  who  has  a  right  to  collate,  out  of  pos- 
session.    6  Co.  30.  a.     Co.  L.  344.  b.     6  Co.  50.  a. 

So,  the  king  shall  be  put  out  of  possession  of  the  next  avoidance,  by  an 
usurpation  upon  him.     1  And.  81.     Vide  post,  (H  15.) 

[*](H  15.)  Whatnot. 

But  if  a  presentation  be  void,  though  the  clerk  be  instituted  and  inducted 
upon  it,  it  is  not  an  usurpation,  nor  shall  the  rightful  patron  be  thereby  out 
of  possession,  nor  need  he  have  a  quart  impedit  to  remove  such  incumbent ; 
as,  if  the  king  presents  upon  a  mistaken  title.  R.  6  Co.  29.  b.  Vau,  14* 
Vide  post,  (M). 

Or,  if  institution  and  induction  be  upon  a  presentation  by  the  king,  which 
was  revoked.     6  Co.  29.  b. 

Or,  the  bishop  collates  before  six  months  elapse.  R.  6  Co.  29*  b. ;  for 
the  church  is  not  full  without  a  presentation,  or  lawful  collation.  Co.  Ia 
344.  b.     Hob.  316. 
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So,  no  collation  without  title  puts  him  who  has  a  right  to  present  out  of 
possession.     6  Co.  30.  a.  50.  a.     Per  two  J.  Dal.  59. 

So,  a  collation  by  tide  does  not  put  him  who  has  a  right  to  present  out  of 
possession.     R.  1  Leo.  226.     Cro.  El.  240. 

So,  a  recovery  in  a  quare  impedit  against  a  clerk,  whom  the  king  present- 
ed by  usurpation,  avoids  the  usurpation.     R.  1  Mod.  255. 

So,  since  the  St.  1  £).,  an  usurpation  upon  a  bishop,  or  other  ecclesiasti- 
cal person,  though  it  puts  him  out  of  possession,  does  not  bind  his  successor, 
who  shall  have  a  qiiare  impedit^  or  present,  as  if  no  usurpation  had  been  made. 
R.  Jon.  46. 

So,  usurpation  upon  an  infant  does  not  bar  him,  but  he  may  continue  by 
presentation  or  guare  impedit.     Jon.  46. 

So,  by  usurpation  upon  the  king,  he  shall  not  be  put  out  of  the  inheritance 
of  an  advowson.  6  Co.  49.  b.  Co.  L.  344.  b.  R.  1  Brownl.  166.  R. 
Dal.  75.     R.  1  And.  81.     Per  two  J.  Cro.  EI.  519.     Vide  ante,  (H  4.) 

Yet  he  shall  lose  the  presentation  hac  vice,  if  he  does  not  recover  it  by 
quare  impedit.     6  Co.  49.  b.     2  Cro.  54.  123. 

And  if  he  confirms  the  estate  of  the  presentee,  it  shall  be  good.  1  Brownl. 
166. 

So,  by  twenty  usurpations  upon  the  king,  he  shall  not  be  put  out  of  pos- 
session of  the  advowson,  but  shall  maintain  a  quare  impedit  upon  the  next 
avoidance.  R.  and  judgment  cont.  reversed.  2  Cro«  53.  123.  2  Rol.  371. 
1.  45.     R.  Cro.  El.  240.     1  Leo.  226.  R.  cont.  Godb.  7. 

Though  the  king  be  seised  in  right  of  the  duchy  of  Lancaster.  R«  Cro* 
El.  240.     1  Leo.  226. 

So,  after  an  usurpation,  a  patron  may  recover,  by  right  of  advowson  by 
the  common  law,  though  be  loses  the  present  presentation  for  ever.  Co.  L* 
344.  b. 

So,  by  the  st.  W.  2.  5.  may  those  entitled  in  reversion  after  the  death  of 
a  tenant  in  dower,  by  the  curtesy,  for  life,  or  for  years,  or  in  tail,  or  an  heir 
of  full  age,  who  has  been  in  ward,  where  the  usurpation  was  during  the  par- 
ticular estate,  or  during  the  wardship. 

So,  by  the  same  statute,  women  discovert,  where  the  usurpation  was  dur* 
ingtheir  coverture. 

Ecclesiastical  persons,  where  it  was  during  the  vacancy. 

But  till  recovery  he  continues  out  of  possession,  and  a  grant  of  the  advowfr 
son  by  him  is  void.     Jon.  46. 

So,  till  recovery,  or  presentation  by  an  infant,  or  the  successor  of  a  bish- 
op.    Jon.  46. 

So,  by  the  st.  7  Ann.  18.  no  usurpation,  &c.  shall  displace  the  estate  [*]or 
interest  of  any  entitled  to  an  advowson,  or  turn  it  to  a  right ;  but  such  per- 
son so  entitled  may  present  or  have  a  quare  impedit  on  the  next  or  any  sub- 
sequent avoidance,  as  if  no  usurpation  had  been. 

[(H  15.  a.)  Other  matters.] 

[A  grant  of  the  next  presentation  to  a  benefice,  means  the  next  which  the 
grantor  will  by  law  be  entitled  to;  if,  therefore,  the  present  incumbent  it 
made  a  bishop,  whereby  the  king  becomes  entitled  to  the  presentation,  a 
covenant  ^or  title  in  the  grant  is  not  broken,  and  the  grantee  may  present  oa 
the  next  vacancy.     2  H.  B.  324.     6  T.  R.  439.  778.] 

[Where  the  right  of  nomination  is  in  A.,  and  that  of  presentation  in  B., 
and  B.  has  a  discretion  to  reject  or  approve  of  the  nominee,  he   is  the  sole 
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juflge  of  the  sufficlencj  of  his  acquirements;  but  if  he  reject  the  nominee  for 
improper  conduct,  the  nominee  may  appeal  to  a  jury*     3  T.  R.  646.] 

(I)  ADMISSION  AND  INSTITUTION ;  HOW  MADE,  &c. 

When  a  patron  presents  his  clerk  to  the  ordinary,  he,  upon  examiDation, 
if  he  finds  him  qualified,  ought  to  admit  him  ;  and  thereupon  he  says,  admit* 
to  te  habilem*     Co.  L.  344.  a. 

And  afterwards,  instituo  te  rectorem  talis  eeclesicB^  accipe  curam  tuam  tt 
meam*     Co.  L.  344.  a. 

But  admission  and  institution  are  taken  the  one  for  the  other.  Co.  L. 
344.  a. 

The  institution  by  the  ordinary  was  introduced  circa  temptu  R«  1.  and 
John ;  before  which  the  incumbent  took  his  church  by  investiture  of  the  pa- 
tron.    Seld.  de  Dec.  86.  375.  383. 

The  ordinary  ought  to  make  institution  in  a  convenient  time  after  the 
presentation  tendered  to  him. 

By  the  canon,  1  Jac.  95.  the  space  of  two  months,  which  by  former  con- 
stitutions bishops  had  to  inquire  of  the  sufficiencies  and  quaUtiesof  miuisters 
presented,  is  reduced  to  twenty-eight  days.  And  within  the  twenty-eight 
days  the  bishop  shall  not  institute  any  other  to  the  prejudice  of  the  party  be- 
fore presented,  sub  pana  nullitatis. 

Institution  may  be  made  by  the  bishop  out  of  his  diocese  ;  and  bj  any 
seal.     R.  Jon.  331. 

And  though  made  after  caveat,  without  hearing  of  the  party,  it  shall  not 
be  void.     R.  1  Rol.  227. 

If  a  patron  presents  after  a  lapse  to  the  archbishop,  and  before  collation 
by  him,  he  may  present  to  the  bishop.     2  Rol.  348. 1.  50. 

After  institution,  the  bishop  sends  letters  to  the  archdeacon  to  make  in- 
duction.    Vide  post,  (L). 

But  the  ordinary  may  refuse  a  clerk  presented  to  him,  if  be  be  minus 
idoneus ;  as,  if  he  be  a  villein,  a  bastard,  outlawed,  excommunicated,  or 
within  age.     2  Inst.  632. 

Or,  mere  laicus.     2  Inst.  632.     5  Co.  58.  a. 

So,  if  he  be  criminosus  ;  as  a  heretic,  or  schismatic,  &c.  2  Inst.  632. 
R.  Dal.  51. 

Or,'  a  manslayer,  felon,  &c.     5  Co.  5^, 

Qr,  guilty  of  any  ofience,  for  which  he  ought  to  be  deprived.  R.  5  Co. 
58.  a. 

So,  if  he  be  illiterate.     2  Inst.  362.     Ca.  Pari.  91, 

Though  he  was  before  admitted  to  orders,  and  a  benefice.  Ca.  Pari  90. 
Sal.  539. 

[*]So9  if  the  benefice  be  in  Wales,  and  the  clerk  does  not  understand 
Welsh.     R.  Cro.  El.  119.     1  Leo.  31. 

So,  if  he  be  not  in  orders^  and  gives  no  reasonable  proof  that  he  is.  1 
Leo.  230. 

If  he  be  an  alien.     3  Inst.  338. 

The  examination  of  a  clerk  belongs  to  the  ordinary  as  a  judge,  and  not 
as  a  minister.     2  Inst.  632. 

After  refusal,  the  ordinary  ought  to  give  notice  of  it  to  the  patron,  if  he 
be  refused  for  any  cause  which  belongs  to  the  conusance  of  the  ecclesias- 
tical law :  as,  for  heresy,  schism,  illiterature,  &c.  2  Inst.  632.  4  Mod. 
140.     Sal.  539. 
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And  the  notice  ought  to  be  personal  by  letters  from  the  bishop  to  the 
patron ;  for  notice  fixed  to  the  door  of  the  same  church  is  not  sufficient. 
Dy.  327.  b.     Cro.  El.  1 19,     Vide  infra.     Vide  post,  (N  1 K) 

Though  he  had  personal  notice  before  of  the  refusal  of  a  former  presen« 
tee,  and  the  patron  still  continues  in  the  same  county.     Dy.  328.  a. 

So,  notice  ought  to  be  given  in  a  convenient  time.  R.  4  Mod.  140. 
Ca.  Pari.  103.     Sal.  539.     R.  1  Leo.  33.     Cro.  El.  119. 

But  there  needs  no  notice  to  the  patron,  where  he  is  refused  for  a  fetn- 
poral  crime ;  as  manslaughter,  &c.    2  Inst.  632.  3  Leo.  47.  Adm.  Sal.  539. 

Or,  for  a  disability  incurred  by  act  of  parliament,  if  the  act  does  not 
oblige  notice  to  be  given.     2  Inst.  632. 

So,  notice  upon  the  door  of  the  church  is  sufiicient,  where  the  patron  is 
out  ojf  the  county.     Cro.  El.  119.     1  Leo.  32.     Vide  supra. 

Yet  the  cause  of  refusal  is  traversable ;  and  if  it  be  a  spiritual  matter,  and 
the  clerk  is  living,  it  shall  be  tried  by  the  metropolitan.  2  Inst*  632.  S 
Go.  58.  a. 

If  the  cause  of  refusal  be  a  temporal  matter,  or  a  spiritual  matter  when 
the  party  is  dead,  it  shall  be  tried  by  the  country.  5  Co.  58.  a.  2  Inst.  632. 

And  therefore,  if  a  patron  brings  a  quart  impedit  against  the  bishop  upon 
refusal  of  his  clerk,  the  plea  of  the  bishop  ought  to  shew  a  certain  and  par- 
ticular cause  of  refusal ;  for  it  is  not  sufficient  to  say,  generally,  quod  nan 
fuit  idoneusj  or  quodfuit  criminosus^  &c.     R.  5  Co.  58. 

Or,  that  he  was  a  haunter  of  taverns,  ob  quod  et  alia  criminal  &c.  5  Co. 
58.  a.     Mar.  pi.  11. 

That  he  was  a  schismatic,  without  shewing  how.  R.  5  Co.  58.  3  Leo* 
200. 

But  quod  fuit  minus  sujfficiens  in  liUratura^  tt  ea  ratione  inhahilis  is  suffi- 
CPient ;  for  it  is  in  the  negative,  and  does  not  consist  of  a  single  instance,  but 
general  ignorance.  R.  cent,  in  C.  B.  and  aff.  in  B.  R.  but  afterwards  re- 
versed in  parliament.     4  Mod.  135.     Ca.  Pari.  92.     3  Lev.  314.  Sal.  539. 

So,  it  shall  not  be  a  cause  for  refusal,  that  he  does  not  produce  his  letterp 
of  orders  ;  for  perhaps  they  are  lost.     1  Leo.  230.     Cro.  El.  241}  2, 

That  he  had  not  any  letters  testimonial.     1  Leo.  230. 

(K)  JURE  PATRONaTUS. 
(K  L)  How  it  shall  be  awarded. 

So,  if  two  present  to  the  bishop,  he  maj*have  attire  patronatui  before  hit 
institutes  the  clerk  of  either  of  them;  and  upon  that  a  Commission  [*^goe8 
under  the  bishop^s  seal,  to  his  chancellor  and  others,  who  make  a  mandate 
to  an  officer  to  summon  twelve  or  more,  one  moiety  clerks,  the  other  laymen. 

The  jury  ought  to  inquire,  1.  Whether  the  church  be  void,  and  how ; 
2.  Who  presented  last ;  3.  Who  is  the  rightful  patron;  4.  Who  ought  now 
to  present;  5.  Whether  the  clerk  be  tdoiieu^. 

(K  2.)  When  necessary* 

A'jure patronaius  may  be  awarded  whenever  a  church  is  litigious:  as,  if 
two  patrons  present  several  persons  to  the  same  church.     Hob.  317. 

Or,  the  same  person  ;  for  {he  admittance  of  the  clerk  of  one  puts  the  othe( 
out  of  possession. 

So,  if  the  bishop  suspects   the  title  of  the  patron,  he  may  award  ^jure 
patronaius,  though  the  church  be  not  litigious.     Hob.  318. 
^    Voi,.  HI.  7?  C*«22]  _ 
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As,  where  lapse  does  not  incur  before  notice,  to  ascertain  the  very  patron. 
Hob,  318. 

So,  if  there  be  a  verdict  in  dtjure  patronatvs  for  the  one  patron,  and  after- 
wards be  presents  his  clerk  ;  and  before  his  admittance,  the  other  presents  ; 
the  bishop  may  award  a  new  jure  patronatus* 

So.  if  either  party  requires  a  jure  patronatusj  the  bishop  ought  to  award 
it ;  otherwise  he  will  be  a  disturber. 

(K3.)  When  not. 

But-  the  bishop  need  not  award  a  jure  patronatus,  except  at  the  prayer  and 
costs  of  one  or  both  parties.     R.  2  Leo.  168. 

So,  he  may  admit  at  his  peril  the  clerk  of  either  patron,  though  the  church 
be  litigious,  without  a  jure  patronatus  ^  but  he  will  be  a  disturber  thereby,  if 
the  patron  of  the  clerk  admitted  does  not  appear  to  have  title.     2  Leo.  168. 

1  Roh  227. 

If  he  admits  the  clerk  of  one  patron  without  a  jure  patronatushehre  the 
other  presents,  he  shall  not  be  a  disturber ;  though  the  first  patron  after- 
wards does  not  appear  to  have  title. 

So,  if  a  jure  patronatus  be  granted,  he  may  admit  the  clerk  of  the  one 
pendente  lite^  upon  peril  that  he  be  a  disturber,  if  he  has  not  the  ri^t.     R. 

2  Leo.  168. 

And  if  a  suit  be  in  the  spiritual  court  for  such  admission  pendente  lite,  a 
prohibition  goes.     R.  2  Leo.  168. 

The  verdict  in  a  jure  patronatus  does  not  bind  the  right  of  the  patron; 
for  it  is  only  an  inquest  of  office.     Hob.  317. 

So,  it  does  not  bind  the  bishop  ;  for  he  may  admit  the  clerk  of  the  other 
patron  contrary  to  the  verdict  in  a  jure  patronatus^  if  he  will.     Hob.  317. 

But  it  will  be  at  his  peril ;  for  he  will  be  a  disturber,  if  the  patron  of  the 
clerk  admitted  has  no  title.     Hob.  317. 

And  the  patron,  for  whom  tbe  verdict  was  in  the  jitre  patronatus^  shall 
have  an  action  upon  the  case  for  his  damage  and  expence  in  suing  a  ^uare 
impedity  if  he  does  not  make  the  bishop  a  party  to  the  suit.     Hob.  318. 

But  a  verdict  in  a  jure  patronatus  binds  all ;  that  the  bishop  shall  not  be 
a  disturber,  if  he  admits  the  clerk,  for  whom  the  verdict  is  found,  though 
the  other  patron  afterwards  recovers.     Hob.  317. 

[*](L)  INDUCTION,  BY  WHOM  IT  SHALL  BE  MADE. 

After  institution  the  bishop  makes  a  mandate  to  the  archdeacon  to  make 
induction ;  before  which  the  clerk  is  not  complete  incumbent. 

Or,  the  bishop  may  give  his  mandate  to  other  than  the  archdeacon,  if  be 
pleases. 

Or,  by  prescription  or  composition,  another  may  claim  a  right  to  make 
induction.     1 1  H.  4.  9. 

The  archdeacon  need  not  make  induction  in  person,  but  may  give  author- 
ity to  another  clerk  vithin  his  jurisdiction  to  make  it. 

Or,  he  may  direct  his  precept  omnibus  et  singulis  rector,  viear.  cleric,  et 
literat.  infra  archidiaconat.  mevm^  ^c. 

Soy  if  it  be  by  a  clerk  out  of  his  archdeaconry,  it  will  be  good. 

If  the  bishop  dies  after  a  mandate  to  the  archdeacon  and  before  induction 
yet  he.may  afterward  induct.  R.  cont.  but  the  judgment  afterward  revers- 
ed.    1  Vent.  309.  319.     2  Jon.  78. 

PeVIl  ^^  6«ardian  of  the  spiritualties  institutes,  and  makes  a  mandate  for 
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induction,  and  before  induction  made,  a  new  bishop  is  consecrated,  the  man* 
date  becomes  void.     R.  2  Lev.  199. 

If  the  archdeacon  refuses  induction,  he  maybe  sued  in  the  spiritual  court. 

Or,  an  action  upon  the  case  lies  as^ainst  him.  1  Vent.  309.  F.  N.  B.  47.  H. 

And  the  bishop  cannot  revoke  his  mandate.     1  Vent.  309. 

So,  a  prohibition  of  the  execution  of  the  mandate  cannot  be  made  by  the 
king.     1  Vent.  309. 

Before  induction  the  clerk  has  not  seisin  of  the  possessions  of  the  church. 
2  Inst.  358. 

Nor,  can  he  grant. 

Or,  sue  for  tithes. 

(M)  WHEN  A  CHURCH  SHALL  BE  FULL. 

A  church  is  full,  as  against  a  common  person,  by  admission  and  institution, 
before  induction  :  and  therefore,  after  institution,  the  rightful  patron  cannot 
present ;  but  ought  to  have  his  quart  impedit.  2  Rol.  349.  I.  2d.  3  Inst*  358. 

And  therefore,  in  a  guare  impedit  by  the  king,  or  him  who  makes  title  by 
the  king,  it  is  sufficient  to  allege  a  presentation,  upon  which  the  clerk  was 
admitted,  and  instituted,  without  saying,  inducted.  R.  Bend.  pi.  397.  Vide 
Pleader,  (3 1  5.) 

And  if  A.  be  presented,  and  instituted,  and  afterwards  B.  is  presented,  in* 
atituted,  and  inducted,  it  shall  be  void.     3  Sal.    1 95. 

So,  by  admission,  institution,  and  induction,  the  church  is  full  against  the 
king  ;  for  he  cannot  present  another,  though  he  has  right ;  but  ought  to  have 
his  quart  impedit.     3  Rol.  349. 1.  45.     3  Inst.  358. 

[But  the  church  is  not  full  against  the  king  until  induction.     1  F.  137.] 

[Though  he  himself  presented.     1  F.  127. J 

So,  he  cannot  present  the  same  clerk,  who  is  presented  by  usurpation ; 
for  it  does  not  amount  to  a  surrender  and  new  presentation.  3  Rol.  349. 
1.  51. 

[*]So,  he  cannot  present  a  clerk  before  presented,  ad  corroborandumj  but 
ought  to  make  an  express  grant.     1  Sal.  163. 

By  admission,  institution,  and  induction,  a  church  shall  be  full,  though  the 
presentee  was  mtrt  laicus.     R.  Dy.  393. 

But  if  a  bishop  collates  within  six  months,  or  before  notice  to  the  patron, 
where  notice  is  necessary,  he.  though  a  lapse  to  the  metropolitan  be  there- 
by prevented,  the  church  is*  not  full  by  such  unlawful  collation  :  but  the  pa- 
tron may  present  without  a  quart  imptdit.     Vide  ante,  (H  15.) 

So,  if  the  king  presents  rationt  lapsus^  &c.  where  he  mistakes  his  title, 
though  there  be  institution  and  induction  upon  it :  for  the  king  is  deceived, 
and  the  presentation  being  void,  institution  upon  it  is  in  the  nature  of  a  col- 
lation.    R.  6  Co.  29.  b.     R.  Hob.  302. 

Yet,  as  to  all  but  the  rightful  patron,  he  is  incumbent :  for  he  shall  su# 
for  tithes,  may  take  a  confirmation  from  the  king,  &c.     Hob.  303. 

(N)  WHEN  A  CHURCH  BECOMES  VOID, 
(N  L)  By  death,  or  cession, 

A  church  becomes  void  by  the  death  of  the  incumbent,  which  is  the  act  of 
God  5  or,  by  cession  or  resignation,  which  are  the  acts  of  the  party ;  or,  by 
act  of  law,  as  simony,  non-residence,  deprivation,  &c. 

If  an  incumbent  dies,  his  benefice  becomes  void,  and  the  patron  without 
Hotice  ought  to  present  within  six  months.    Vide  ante,  (H  9,  11,  &c.) 

*         ^  [*634] 
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So,  if  the  incumbent  makes  a  cession  ;  as,  if  he  be  created  a  bishop,  all  hit 
ecclesiastical  benefices  become  void,  without  a  dispensation  retinere  in  corn^ 
tnendam.     1 1  H.  4.  7.  37.  60,     Vide  ante,  (H  6.) 

Though  it  be  a  benefice  in  another  diocese. 

Or,  another  kingdom  under  the  dominion  of  the  king. 

Though  it  be  a  benefice  sine  cura,  as  well  as  cum  cura  animarvm* 

If  he  be  made  a  bishop  of  Ireland.     Pal.  345.  349.     Vide  ante,  (H  6.) 

If  he  be  created  bishop  of  the  Isle  of  Man.     Pal.  345. 

If  a  bishop  were  made  a  cardinal.     4  Inst.  357. 

And  it  shall  be  void  without  a  declaratory  sentence.     Jon.  337. 

But  a  benefice  is  not  void  by  acceptance  of  a  bishopric,  till  consecration. 

Nor,  if  he  be  only  a  tutelar  bishop. 

Or,  a  suffragan  bishop. 

Or,  a  bjshop  ip  Italy,  or  other  foreign  kingdom.     Pal.  349* 

(N  2.)  By  resignation. 

So,  if  an  incumbent  resigns  his  church,  by  proper  words,  to  his  ordinary, 
who  accepts  it,  the  church  is  void. 

So,  twQ  by  the  same  writing,  may  agree  to  exchange  their  churches,  and 
with  such  intent  to  resign  them  to  the  ordinary;  and  if  such  exchange  be 
completed  in  the  life  of  the  parties,  it  shall  be  good. 

And  such  resignation  ought  to  be  by  proper  words  ;  as,  rcnwwcto,  ceio,  Ji- 
mitto^  &c. 

So,  if  a  man  gives,  grants,  renders,  and  confirms  to  the  ordinary  a  prebend, 
it  shall  be  good. 

If  a  map  makes  a  resignation  of  a  church  to  the  bishop  of  the  diocese,  it 
shall  be  good,  generally. 

r*]Or,  of  a  donative  to  the  patron. 

Or,  to  the  patron  and  a  stranger  ;  for  as  to  the  stranger  it  is  void. 

If  he  makes  a  resignation  of  a  deanery,  prebend,  &c.  of  the  king's  donatioQ^ 
to  the  king,  it  sh^U  be  good^ 

A  resignation  to  him,  who  i^  not  the  proper  ordinary  nor  can  make  insti- 
tution, is  voi^. 

So,  a  resignation  shall  be  void,  if  it  be  upon  condition  to  present  such  an 
Qne  :  for  it  ought  to  be  made  sponte,  pure,  et  stmplicUer. 

So,  a  resignation  till  acceptance  by  the  bishop  is  not  valid,  and  a  presen- 
tation by  the  king  before  is  void.     R.  2  Cro.  197, 

(N  3.)  By  simony. 

6o,  the  St.  31  El.  6*  if  any  for  reward,  promise,  &c.  directly  or  indirect- 
ly present,  collate,  &c.  to  ?iny  benefice  or  ecclesiastical  promotion,  such 
presentation  and  the  admission,  &c.  thereon  shall  be  void,  and  the  queen 
9hall  present  for  that  on^  turn  only  ;  and  any  person  who  shall  give  or  take 
any  such  lyioney,  promise,  &c.  shall  forfeit  two  years  profits  of  such  bene- 
fice ;  and  any  person  corruptly  taking  such  benefice  shall  be  disabled  for 
ever  to  have  the  same  benefice. 

And  if  any,  for  money,  (other  than  lawful  fees,)  promise,  &c.  directly  or 
indirectly  institute,  induct,  &c.  any  to  any  benefice,  &c.  he  shall  forfeit  two 
years  profits,  and  the  benefice  shall  be  void,  and  the  patron  present,  i^c. 

Simony  is  voluntas  emendi,  vd  vendendi  spiritualia,  aut  sptrituaiibus  an- 
nexa.     Cro.  El.  789.  '  r 

As,  if  a  bishop  takei  above  fb^  fee^  allowed,  for  granting  orders,  institu- 
tion,  &c.     U.  Carth,  485.  *  9  ' 
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Bj  the  canon  law,  it  was  a  cause  for  deprivation. 

And  a  church  shall  be  void  by  the  st.  31  Ed.  6.  if  the  clerk  makes  a  gift, 
promise,  &c.  of  any  benefit  to  the  patron  ;  as,  if  he  agrees  to  make  a  lease 
to  the  patron  of  his  tithes,  for  such  a  rent. 

If  he  agrees  with  the  patron  for  so  much  for  the  next  avoidance,  when 
the  incumbent  is  sick.  Cont.  per  three  J.  and  ace.  Cro.  El.  686.  Mo. 
916.     R.  ace.  Win.  63. 

If  he  agrees  for  90/.  with  the  patron  to  present  him  when  the  church  be- 
comes void,  and  for  security  takes  a  grant  of  the  next  avoidance  to  B.  in 
trust.     R.  I  Brownl.  164. 

If  after  an  avoidance  and  quare  impedit^  by  a  mortgagee  upon  the  presen- 
tation of  a  stranger,  the  heir  of  the  mortgagor  has  a  decree  in  equity  for 
redemption,  and  that  he  shall  recover  the  presentation  in  the  name  of  the 
mortgagee,  and  then  he  articles  for  sale  of  the  advowson  to  A.,  and  that  he 
shall  present  such  person  as  A.  shall  name,  who  names  B.,  and  this  was 
with  intent  that  B.  should  be  presented  ;  it  is  simony.     R.  3  Lev.  116. 

So,  if  A.  agrees  for  money  to  resign,  or  to  make  another  his  curate.  R* 
Carth.  485. 

So,  if  the  father  or  friend  of  a  clerk  makes  a  simoniacal  contract  with 
the  patron,  or  with  his  wife,  or  friend,  without  his  privity  ;  though  the  clerk 
is  not  privy  to  the  contract,  the  church  shall  be  void.  1  Brownl.  165.  R. 
3  Lev.  337.     Lut.  1090.  1093. 

Or,  makes  a  promise  without  the  privity  of  the  clerk,  that  he  shall  make 
a  lease  of  his  tithes  to  the  patron  which  the  clerk  afterwards  does. 

r^jSo,  if  a  man  presents  by  usurpation,  upon  a  simoniacal  contract. 
3  Inst.  153. 

So,  by  the  st.  12  Ann.  12.  if  any,  after  29th  September  1714,  for  money, 
promise,  &c.  directly  or  indirectly  take,  procure,  or  accept  the  next  avoid- 
ance in  his  own  or  another^s  name,  and  be  presented  or  collated  thereon, 
the  presentation,  &c.  shall  be  void  and  the  contract  simoniacal,  and  the 
queen  present  or  collate  from  that  turn. 

If  a  church  be  void  every  one  may  take  advantage  of  it :  as,  a  parishion- 
er in  a  suit  against  him  for  tithes.     [Hob.  168.     5  T.  R.  5.1 

If  the  patron  be  privy  to  the  simoniacal  contract,  he  shalflose  the  profits 
of  the  benefice  for  two  years,  and  the  king  shall  have  the  presentation  pro 

hac  vice. 

And  the  computation  of  the  profits  shall  be  according  to  the  real  value ; 
not  according  to  the  valuation  26  H.  8.     3  Inst.  154. 

So,  though  the  patron  be  not  privy  to  it,  the  king  shall  have  the  presen- 
tation.    Semb.  Lut.  1087. 

And  the  church  continues  void,  though  the  simony  be  pardoned  by  par- 
liament.    R.  Cro.  El.  686. 

And  the  king  shall  present,  though  the  incumbent,  presented  by  simony, 
dies;  tot  nullum  tempus  occurrit  regu     R.  1  Brownl.  164. 

So,  if  a  clerk,  presented  by  simony,  be  privy  to  the  contract,  he  shall  be 
disabled  to  be  presented  by  the  king  or  otherwise,  for  ever.     (Vide  3  Inst. 

153,4.) 

[A  person  privy  to  a  simoniacal  contract  is  only  disabled  from  being  pre- 
sented to  that  benefice,  which  was  the  object  of  the  contract ;  but  this  disa- 
bility extends  no  farther,  and  he  still  remains  eligible  to  any  other  benefice. 
1  "Rol.  Rep.  237.     3  Bulst.  91.     Hob.  75.     Cro.  Jac.  386.] 

[Absolute  disability  is  the  punishment  of  simony  by  the  canon  law.  3 
Burn's  E.  L.  347.] 
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And  the  king  cannot  dispense  with  sach  disability.     3  Intt.  154. 

But  where  the  clerk  was  not  privj,  though  the  church  be  void,  he  shall 
not  be  disabled  to  be  afterwards  presented.     3  Inst.  154. 

So,  if  A.  presents  upon  simony  by  usurpation  ;  the  king  shall  not  haye 
the  presentation,  but  the  rightful  patron.     3  Inst.  153. 

So,  if  a  person  presented  by  the  king  to  a  church,  contracts  with  B.,  pre- 
sented by  another  patron,  that  he  will  not  pursue  his  presentation ;  it  is 
not  a  simoniacal  contract.     Dub.  2  RoL  464. 

So,  it  will  not  be  a  simoniacal  contract,  if  a  father  contracts  for  the  next 
avoidance  for  his  son,  without  his  privity.     R.  Mo.  916. 

If  one  gives  a  bond  to  resign  upon  request.  R.  Ray.  175.  1  Sid.  387. 
R.  2  Cro.  248.  274.  R.  Cro.  Car.  180.  Hut.  111.  Jon.  220.  [B.  R. 
M.  23  G.  3.  1  East,  487.     Cun.  Law  of  Sim.  p.  52.  contra.] 

[A  general  bond  by  the  clerk  of  a  benefice  to  resign,  at  the  patron's  re- 
quest, is  illegal.     I  East,  487.] 

[A  bond  conditioned  to  resign  a  benefice  on  request  is  void,  if  given  to 
invest  the  obligee  with  an  undue  influence  over  the  clerk ;  but  in  plea 
avoidance  of  the  bond  on  that  ground  must  state  in  what  the  undue  infiu* 
ence  consisted,  that  a  specific  issue  maybe  taken.     1  East,  487.] 

Erhe  inhabitants  of  P.  having  by  endowment  and  an  ancient  deed,  the 
t  of  appointing  a  curate,  who  is  entitled,  besides  a  salary,  to  the  re- 
ceipt of  vicarial  tithes,  an  inclosure  act  is  passed,  reciting  that  it  is  matter  of 
doubt  whether  the  curate  is  entitled  to  small  tithes  or  to  a  modus  in  lieu 
thereof,  which  question  is  left  unsettled  by  the  act ;  the  [*]inhabicants, 
four  years  afterwards,  present  a  curate,  with  whom  they  enter  into  an  agree- 
ment, signed  by  him  and  the  inhabitants,  stating  his  appointment,  that  he  is 
entitled  to  the  '^  payment  of  40/.  85.  2cf.  annually,  payable  out  of  the  lands 
and  hereditaments  at  P.,  in  right  of  the  said  curacy,  together  with  surplice 
fees,  and  all  other  profits,  privileges,  and  appurtenances  to  the  same  be- 
longing, and  of  right  payable."  The  inhabitants  considering  that  sum  not 
sufficient,  voluntarily  agreed  to  pay  a  farther  annual  sum  of  29/.  1 1^.  Wd., 
with  a  proviso,  that  it  should  not  in  any  respect  alter  the  money  paymentyof 
40/.  85.  2rf.  wherewith  the  said  funds  are  and  have  been  immemorially  charg- 
ed in  right  of  the  said  church.  Held,  that  this  agreement  gives  a  benefit 
to  the  inhabitants  who  make  the  presentation,  inasmuch  as  it  bars  the  right 
of  the  curate  to  his  tithes,  and  affords  evidence  in  future  of  a  modus,  and 
is  therefore  simoniacal  and  void  under  31  Eliz.  c.  6.  s.  5.  3  Smith,  570. 
7  East,  600.] 

[A  bond  given  by  an  incumbent  to  the  patron  to  resign,  on  neglecting 
the  duties  which,  as  incumbent,  he  is  bound  to  perform,  is  valid.  4  T. 
R.  78.] 

[Semble,  that  a  bond  to  resign  in  favour  of  a  particular  person  is  not  si- 
moniacal, it  not  being  open  to  the  same  objection  as  a  general  resignation 
bond,  which  makes  the  incumbent  a  mere  tenant  at  will.     4  M.  &  S.  66.] 

[Quaere,  whether  a  bond  given  on  presentation  to  reside  upon  the  bene- 
fice, kept  it  in  repair,  and  resign  in  favour  of  the  patron's  son,  is  void.  4  T« 
R.  859.] 

[A.,  the  incumbent  of  a  living  and  owner  of  the  advowson,  agrees  with  B. 
for  the  sale  of  the  advowson,  and  for  the  immediate  resignation  of  the  living ; 
and  accordingly  tenders  his  resignation  to  the  bishop,  who  refuses  to  accept 
it.  Another  agreement  is  then  entered  into  between  the  same  parties  for 
the  sale  of  the  advowson  only,  without  any  contract  for  the  resignation,  and 
at  the  same  time,  by  a  separate  agreement,  A.  grants  a  lease  of  the  titbel 
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and  profits  to  B«  for  ninety-nine  years,  if  A.  should  so  long  live  ;  under 
which  lease  B.  receives  the  profits  till  A.'s  death.  On  A/s  death,  the 
crown  presents  for  that  term  only,  by  reason  of  simony.  The  incumbent 
presented  by  the  crown  dies,  whereupon  B.  claims  the  right  to  present.  It 
is  objected  by  A.'s  heir,  that  the  second  contract  for  the  sale  of  the  advow- 
son,  and  the  lease  of  the  tithes  of  the  same  date,  being  for  the  purpose  of 
carrying  the  former  simoniacal  contract  into  effect,  was  also  simoniacal  and 
void.  Held,  that  whether  the  second  agreement  were  simoniacal  or  not, 
the  illegality,  if  any,  extended  to  the  next  presentation  only ;  and  that  there- 
fore the  crown  having  presented  for  one  turn,  B.  had  a  good  title  to  the  ad- 
Towson,  and  had  a  right  to  present  on  the  present  vacancy.     1  Mars.  29^. 

5  Taunt.  727.] 

[The  court  will  not  let  the  validity  of  a  bond  of  resignation  be  argued ; 
they  (even  general  ones)  have  been  so  often  established,  and  even  in  a  court 
of  equity.     M.  G.  Str.  227.] 

Yet  if  a  wrong  use  be  made  of  such  bond,  it  may  be  averred  to  be  made 
for  such  purpose,  and  then  it  wilt  be  void.  R.  Mo.  641.  Ace.  Cro.  Car. 
180. 

So,  chancery  will  stay  a  suit  upon  it,  if  a  corrupt  use  be  made  of  it.  1 
Ver.4n.2. 

In  an  action  for  use  and  occupation  of  the  glebe  lands,  the  defendant 
f*]cannot  give  evidence  of  a  simoniacal  presentation  of  the  plaintifi*,  for  the 
purpose  of  impeaching  his  title.     B.  R.  M.  33  G.  3.     5  T.  K.  4.] 

(N  4.)  By  non-residence. 

By  the  common  law,  every  one  who  had  curam  animarum  was  bound  to 
perpetual  residence.     St.  Eccl.  Cases,  27. 

By  can.  Step.  arch,  in  concilio  Oxon*  cpiscopi  in  ecclesiis  cathedral  resi* 
dere  procurrent  in  majoribusfestis,  &c.     Lind.   131. 

By  another  can.  ibid,  episcopus  nullum  ad  vicariam  admittat  nisi  vditptr- 
sonaliter  ministrare^  et  si  non  sit  ultra  5  marcas^  nisi  resideat,  &c. 

Et  residere  debet  cum  effectUj  viz.  continue  in  beneficio  morari*     Lind.  131« 

By  can.  Othon.  1236.  ad  vicariam  nullus  admittatur^  nisijuret  rtsidentiam 
facere^  et  eamfaciat  continue*     Const.  0th.  26,  27. 

So,  non-residence  has  been  often  condemned  in  parliament. 

And  now,  by  the  st.  21  H.  8. 13.  all  spiritual  persons,  promoted  to  any 
archdeaconry,  deanery,  or  other  dignity  in  a  cathedral,  or  other  church,  or 
beneficed  with  any  parsonage  or  vicarage,  shall  be  personally  resident  on 
iuch  dignity  or  benefice ;  and  if  he  absent  himself  wilfully  one  month  togeth- 
er, or  two  months  at  several  times  in  one  year,  and  keep  not  residence  at 
one  of  his  dignities,  prebends,  or  benefices,  he  shall  forfeit  10/.,  a  moiety  to 
the  king,  a  moiety  to  him  that  will  sue,  &c.  [Vide  st.  43  G.  3.  c.  84.  & 
109.] 

So,  he  ought  to  reside  at  the  parsonage-house  ;  for  if  he  lets  it,  though  he 
dwells  in  another  house  in  the  same  parish,  it  will  be  within  the  statute.    R. 

6  Co,  21.  b.     Mo.  540.     Cro.  El.  590.     Semb.  2  Brownl.  54. 

Though  he  occupies  the  parsonage  by  a  servant  and  does  not  let  it,  but 
dwells  in  another  house.     Semb.  2  Brownl.  54. 

By  the  st.  1 3  El.  20.  no  lease,  &c.  shall  be  good  longer  than  the  lessor 
is  resident,  without  absence  above  eighty  days  in  one  year.  Vide  Estates, 
.(G  4.) 

So,  if  a  man  has  a  vicarage  in  a  cathedral,  and  another  benefice  with  cure ; 
it  is  not  sufficient  that  he  be  resident  upon  his  vicarage,  for  that  is  only  nom- 

[♦628] 


616  ESGLISE. 

inal :  and  where  a  person  has  two  benefices,  one  only  nominal,  he  ought  to 
reside  upon  the  real  benefice.     R.  27  H*  8.  10.  b. 

An  information,  or  debt  by  qui  tam^  &c.  lies  upon  the  statute  for  non-resi- 
dence.    Vide  Pleader,  (2  S  23.) 

[Information  on  21  H.  8.  c.  13.  lies  not  at  the  assises.  R.  on  Demurrer* 
M.  12G.  2.     Str.  1103.     Andr.  291.]  . 

But  (he  st.  21  H.  8.  13.  as  to  non-residence,  does  not  extend  to  any  spiri- 
tual person  in  the  king's  service  beyond  sea,  or  in  pilgrimage,  going  or  re- 
turning, nor  to  a  scholar  abiding  for  study  at  any  university  within  the  realm 
or  without,  nor  to  a  chaplain  of  the  king,  queen,  or  any  of  their  children, 
brethren  or  sisters,  during  attendance  in  their  households,  nor  to  any  chap- 
Iain  of  any  archbishop,  bishop,  lord  spiritual  or  temporal,  duchess,  &c*  lord 
ehancellor,  treasurer,  chamberlain,  or  steward  of  the  household,  treasurer, 
or  comptroller  of  the  household,  knight  of  the  garter,  chief  justice  of  the 
king's  bench,  warden  of  the  ports,  master  of  the  rolls,  king's  secretary,  dean 
of  the  chapel,  or  almoner,  during  attendance  without  fraud,  in  their  bouses. 

Nor  to  the  master  of  the  rolls,  dean  of  the  arches,  chancellor,  or  com- 
missary of  any  archbishop  or  bishop,  masters  in  chancery,  advocates  [*]in  the 
arches  during  their  offices,  nor  to  a  spiritual  person  bound  to  daily  appearance 
by  injunction  of  chancery,  or  the  king's  counsel,  to  answer  the  law  ;  and  the 
king  may  give  licence  of  non-residence  to  any  of  his  own  chaplains. 

Nor,  by  the  st.  25  H.  8.  16.  to  the  chaplain  of  any  judge,  chancellor,  or 
chief  baron  of  the  exchequer,  attorney  or  solicitor  general,  attending  in  his 
house,  or  on  his  person. 

Nor,  by  the  st.  33  H.  8.  28.  to  the  chaplain  of  the  ehancellor  of  Lancaster, 
ehancellor  of  the  augmentations,  groom  of  the  stole,  &c. 

So,  the  St.  21  H.  8.  13.  does  not  extend  to  a  spiritual  person  not  wilfully 
absent :  as,  if  there  be  no  house  upon  the  rectory.     6  Co.  21 .  b. 

[The  want  of  a  parsonage  house  is  no  excuse  for  the  incumbent^s  residing* 
out  of  the  parish.     Cowp.  429.] 

[A  sequestration  upon  a  sci.fa.  of  a  benefice  with  cure,  is  no  excuse  for 
the  non-residence  of  the  incumbent.     Cowp.  129.     Lolft.  602.] 

And  therefore,  an  information  is  bad,  if  it  says  absentavU^  omitting  volunia- 
rie.     R.  Cro.  El.  100. 

If  he  be  imprisoned  without  covin.     6  Co.  21.  hp 

If  he  be  removed  by  advice  of  physicians,  without  fraud,  for  recovery  of 
his  health.     R.  6  Co.  21 .  b.     R.  2  Bui.  18. 

So,  the  statute  does  not  extend  to  an  archbishop  or  bishop. 

So,  the  statute  does  not  extend  to  him,  who  resides  upon  the  one  or  the 
other  of  his  benefices  or  dignities,  if  he  has  a  dispensation. 

[The  incumbent  of  two  livings,  one  of  which  has  a  house  of  residence 
upon  it,  and  the  other  not  may  reside  on  that  in  which  there  is  no  parson- 
age house,  without  a  licence  from  the  bishop,  and  such  residence  will  excuse 
him  from  residing  on  the  other  living.     1  Maish.  547.     6  Taunt.  198.] 

[The  incumbent  of  two  livings,  A.  and  B.,  obtains  a  licence  from  his  bishop 
to  reside  out  of  the  parish  of  A.,  there  being  no  parsonage<house  therein,  on 
condition  ot  his  residing,  at  a  short  distance,  and  actually  performing  the  du- 
ties. Held,  that  this  is  not  such  a  residence  at  A.  as  to  excuse  him  from  resid- 
ingat  B.  without  another  licence  for  that  purpose.   1  Mars.  368.  6  Taunt.  52.] 

[A  rectory  in  one  diocese,  annexed  to  a  deanery  in  another,  requires  a 
distinct  licence  of  non-residence.     6  Taunt.  48.] 

[Where  a  licence  for  non-residence  had  been  obtained  previously  to  14 
July  1814,  pursuant  to  54  Geo.  3.  c.  54.,  but  the  allowance  b\  the  archbisk« 
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op,  required  by  43  Geo,  3.  c.  84.  s.  20.  is  not  obtained  until  after  that  pe- 
riod ;  the  licence,  when  ratified,  is  valid  from  the  time  when  it  was  origin- 
allj  granted.     1  Mars.  372.     5  Taunt.  807.] 

("Where  a  benefice  belonging  to  the  peculiar  of  one  diocese,  is  situated 
within  the  limits  of  another,  a  licence  for  non-residence  need  only  be  regis- 
tered in  the  registry  of  the  former.     5  Taunt.  757.] 

[Nor,  to  a  curate  of  an  augmented  curacy  by  queen  Anne's  bounty.  B« 
R.  E.  32  Geo.  3.     4  T.  R.  665.] 

But  a  gospeller,  or  a  vicar  in  a  cathedral,  is  not  a  benefice  or  dignity, 
which  excuses  his  residence.     Per  two  J.  Cro.  El.  663. 

[A  prebend  is  a  benefice  within  the  statute  48  Geo.  3.  c.  84.  of  non-resi- 
dence. The  truth  is,  that  when  the  stat.  21  lien.  8.  c.  1 3.  passed,  prebendaries 
were  habitually  resident  on  their  prebends,  and  had  houses  [*]of  residence. 
Now,  there  are  some  prebends  which  have  no  houses.  2  M.  &  S.  534.] 

[The  benefices  named  in  the  statute  of  non-residence,  21  Hen.  8.  c.  13.  are 
parsonages  and  vicarages.  Hence,  curacies  augmented  by  Queen  Anne's 
bounty  (and  which  are  made  perpetual  cures  and  benefices  by  1  Geo.  1.  st. 
2.  c.  10.  s.  4.)  are  not  within  it.     4  T.  R.  665.] 

Yet  by  the  st.  28  H.  8.  1 3.  no  person  above  40  shall  be  excused  from  res- 
idence in  respect  of  his  studies  in  the  university,  unless  the  chancellor,  vice- 
chancellor,  commissary,  heads  of  houses,  doctorsof  the  chair,  readers  of  di- 
vinityin  theschools,  or  of  law,  physic,  &c.  professors  of  Hebrew,  Greek,  &c. 
and  pei'sons  attending  for  their  degrees. 

Nor,  under  40,  unless  they  attend  lectures,  disputations,  and  exercises  ac- 
cording to  the  statute. 

[An  action  for  non-residence  under  st.  21  Hen.  8.  c.  13.  cannot  be  sued 
before  justices  of  assise,  justices  of  nisi  prius,  &c.  The  st.  21  Jac.  1.  c.  4* 
therefore,  does  not  apply  to  it,  since  that  statute   does  not  controul  any  of 
those  statutes  on  which  penal  actions  are  to  be  brought  in  the  superior  courts* 
3  T.  R.  362.     1  H.  B.  546.] 

[It  seems  that  an  action  for  non-residence  under  st.  21  Hen.  8.  c.  13-,  may, 
in  the  first  instance,  be  sued  by  attorney.     3  T.  R.  362.] 

[Under  the  st.  43  Geo.  3.  c.  84.,  non-residence  act,  the  penalty  is  a  pro- 
poi-tion  of  the  annual  value  according  to  the  length  of  absence.  A  declara- 
tion on  this  statute  alleged  a  non-residence  for  a  period  of  time  made  up  of 
portions  of  two  calendar  years,  (that  is,  year  reckoned  from  first  January), 
viz.  nine  months  from  lOlh  October.  Objected,  it  is  not  shewn  whether  thq 
penalty  is  demanded  in  respect  of  the  annual  value  of  the  one  year  or  the 
other.  Held,  that  "  annual  value"  meant,  as  in  common  parlance,  "  aver- 
age value,"  taking  one  year  with  another ;  otherwise,  a  late  season  and  an 
early  one  might  possibly  include  two  harvests  within  the  space  of  one  year. 
2  M.  &L  S.  534.     5  Taunt.  2.] 

[An  averment  in  an  action  for  a  penalty  under  48  Geo.  3.  c.  84.  that  the 
defendant  wilfully  absented  himself  from  his  said  benefice^  '*  for  a  period 
exceeding  eight  months  together,  to  wit,  on  the  10th  day  of  October  1810, 
and  for  the  space  of  nine  months  then  next  following,"  must  be  construed 
to  mean  a  period  exceeding  eight  months,  in  a  consecutive  scries,  from  the 
lOlh  October,  for  the  time  is  defined  and  made  certain  by  the  words  "then 
next  following,"  which  were  material ;  and  the  jury  must  be  presumed  to 
have  found  that  those  were  the  eight  months  of  absence  for  which  they  gave 
their  verdict.  The  argument  c  cojitra  was,  here  are  nine  months  and  a  day, 
out  of  which  the  plaintiif  might  make  good  the  charge  of  an  absence  exceed- 
ing eight  months,  and  it  is  uncertain  to  what  particular  portion  of  that  time 
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it  relates ;  neither  does' the  finding  of  the  jury  ascertain  it ;  and  unless  the 
precise  portion  of  time  be  ascertained,  it  will  be  impossible  for  the  defend* 
ant  to  plead  it  in  bar  to  another  action.     2  M.  SlS.  534.     5  Taunt.  2J] 

rSemble,  that  a  certificate  granted  after  Ist  July  1814,  cannot  be  pleaded 
in  bar  to  the  action  ;  but  is  only  available  by  application  to  the  court  to  stay 
the  proceedings.     1  Mars.  387.     5  Taunt.  843.] 

fThough  a  licence  for  non-residence  do  not  cover  the  whole  of  the  period, 
for  which  penalties  are  sought  to  be  recovered,  yet,  if  there  be  not  sufficient 
time  left  uncovered  to  subject  the  incumbent  to  a  penalty,  the  court  will 
stay  proceedings.     1  Mars.  387.     5  Taunt.  843.] 

[*][Relief  in  proceedings  for  non-residence  not  granted  before  declaration. 
5  Taunt.  304.] 

[The  court  refused  to  extend  the  relief  of  54  Geo.  3.  c.  6.  to  a  clergy- 
man sued  for  non-residence,  who  had  obtained  a  rule  to  compound  before 
the  act  passed.     5  Taunt.  306.  j 

[In  an  action  against  clergymen  for  non-residence,  the  acts  of  the  defend- 
ant,,as  parson,  and  his  receipt  of  the  emoluments  of  the  church,  are  evi- 
dence against  him  of  his  being  parson,  without  formal  proof  of  his  title*  I 
N.  R.  210.     3T.  R.  635.] 

[In  a  qui  tarn  action  for  non-residence,  where  the  declaration  states  the 
defendant  to  be  vicar  of  A.  and  he  gives  evidence  that  the  parish  is  called 
B.  the  entry  of  the  defendant's  institution  in  the  bishop's  book  by  the  name 
of  A.  is  not  conclusive  evidence  against  him,  though  it  is  evidence  of  (be 
parish  being  called  by  both  names.     Forrest.  1 1 7.] 

[Under  54  Geo.  3.  c.  54.  s.  4.,  the  defendant  can  discontinue  an  action 
for  non-residence,  only  upon  the  terms  of  paying  the  costs,  as  well  of  the 
application  as  otherwise.     5  Taunt.  629.] 

[The  St.  43  Geo.  3.  c.  84.  prohibits,  under  a  penalty,  a  spiritual  person 
from  absenting  himself  fro.m  bis  benefice  for  more  than  a  certain  time  in 
"  any  one  year.''  The  expression,  "  any  one  year,"  does  not  mean  one  cal- 
endar year,  commencing  from  the  1st  January,  nor  one  year  from  the  day  of 
the  defendant's  induction,  but  one  year  before  the  commencement  of  a  suit 
for  the  penalty ;  it  being  the  object  of  the  legislature  to  prevent  an  absence 
of  more  than  three  months  within  the  period  of  a  year.  2  M.  &,  S.  534.  6 
Taunt.  2.] 

[Stat.  54  Geo.  3.  c.  5A»j  which  requires  licences  to  be  granted  on  or  be- 
fore Ist  July  1814,  does  not  limit  the  time  within  which  certificates  are  to 
be  granted.     1  Mars.  387.     5  Taunt.  843.] 

[Such  were  the  doctrines  previous  to  the  late  act,  of  which  the  following 
is  an  analysis  :1 

"Penalties  ior  non-residence.     57  G.  3.  c.  99.  s.  5.] 

'How  recovered.     Ibid.] 

|Where  no  house  upon  benefice,  what  deemed  legal  residence.     Id.  s.  6,J 

[Houses  purchased  by  governors  of  Queen  Anne's  bounty,  deemed  resi- 
dences.    Id.  s.  7.] 

■Residence  of  vicar  in  rectory  house  legal.  Id.  s.  8.] 
'Bishop  may  appoint  a  house  of  residence.  Id.  s.  9.  J 
*IIow,  and  within  what  limits.     Ibid.] 

^What  persons  exempted  from  the  penalties  of  non-residence.  Id.  s.  10.] 
[Dignitaries  of  cathedral  churches   residing  upon  their  dignities,  how  far 
exempted.     Id.  s.  IK] 

[Proviso  where  the  year  of  residence  at  cathedrals  does  not  commence  on 
the  1st  January.     Ibid.l 
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[Bishop  may  licence  for  a  longer  period,  if  the  duties  of  the  cathedral  re- 
i|uire  it.     Id.  s.  12*] 

Proviso  as  to  prebendaries,  &c.  appointed  before  this  act.  Id.  s.  13.] 

[House  to  be  kept  in  repair  during  non-residence,  otherwise  the  penalties 
for  non-residence  incurred.     Id.  s.  14.] 

[Bishop  maj  grant  licences  for  non-residence  in  certain  cases  enumerat- 
ed.    Id.  s.  15.] 

[*]Bishops  may  also  grant  licences  in  other  cases,  not  enumerated.  Id* 
8.  16.] 

[Reasons  for  granting  them  to  be  transmitted  to  archbishop  of  province* 
Ibid.] 

f  Inquiry  thereupon.     Ibid.] 
Licences  null  and  void  by  death,  &c.  of  bishop,  unless  revoked  by  sue- 
eessor.     Id.  s.  17.] 

[Applications  for  licences  shall  be  in  writing,  and  state  the  particular* 
herein  mentioned.     Id.  s.  1 8.] 

[Licences  how  granted  while  see  is  vacant,  &c.    Id.  s*  19.] 

[Licences  may  be  revoked,  subject  to  appeal  to  archbishop.     Id.  8.  20.] 

[Licences  how  long  in  force.     Ibid.] 

[Copies  of  licences  or  revocations  to  be  filed  in  the  registry  of  diocese. 
Id._s.  21.] 

"Copies  transmitted  to  churchwardens.     Ibid.] 
Penalty  for  default  of  registrar.     Ibid.] 

'Copies  of  licences,  &c.  read  at  next  visitation.     Ibid.] 

JA  list  of  licences  granted  by  archbishops,  or  allowed  in  cases  not  enume* 
fated  in  this  act,  to  be  annually  transmitted  to  the  king  in  council,  who  may 
revoke  any  such  licence.     Id.  s.  22.  J 

[Such  orders  transmitted  to  archbishops,  and  notified  to  bishops  and 
churchwardens.     Ibid.] 

[Licences  valid  between  grant  and  revocation.     Ibid.] 

[Annual  returns  to  be  made  to  king  in  council,  of  residents  and  non-resi* 
dents.     Id.  s.  23.] 

[And  of  curates,  &c. ;  and  whether  value  of  benefice  exceeds  300/.  or  not. 
Ibid.] 

[Non-residents,  by  exemption  without  licence,  shall  yearly  notify  the 
same  to  bishop,  &c.  Penalty  for  default  of  making  such  notification.  Id, 
».  24,] 

[Proviso  as  to  canonical  censures  for  non-residence.     Id.  s.  25.1 

[Where  non-residence  does  not  exceed  three  months,  proceeding  in  ec- 
clesiastical court  by  bishop  only.     Ibid.] 

[If  any  unlicensed  person  does  not  sufiiciently  reside,  bishop  may  issue  a 
monition.     Id.  s.  26.] 


[Copy  thereof  to  be  filed.     Ibid.l 


Return  to  be  made,  and  upon  oath,  if  so  required.     Ibid.] 
[if  retun>  be  not  made,  or  be  not  satisfactory,  bishops  may  sequester  ben* 

•fice,  unless  monition  complied  with,  and  direct  the  application  of  profits. 

Ibid.] 
[Appeal  against  sequestration  may  be  made  to  the  archbishop.     Ibid.] 
[Appellant  to  give  security  forpayment  of  the  expences  thereof.     Ibid.] 
[Persons  complying  with  monition  shall,  notwithstanding,  pay  costs,  &c« 

Id.  s.  '21.J 

[If  any  person^  returning  to  residence  on  monition,  shall,  befor#  six  montht 
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from  such  his  return,  absent  himself,  bishop  may  sequester  profits  withoat 
monition.     Id.  s.  28.J 

[Bishops  may  punish  past  non- residence,  as  in  case  of  non-compliance 
with  opder  of  residence.     Id.  s.  29.] 

[Penalties  may  be  remitted  by  archbishops  or  bishops,  but  reasons  thereof 
to  be  transmitted  by  bishop  to  archbishop,  and  by  archbishop  to  king  in 
council.     Id.  s.  30.] 

t*][Archbishop's  decision  final  in  cases  transmitted  by  bishop.     Ibid.] 
If  any  spiritual  person  shall  continue  under  sequestration  two  year?,  or 
incur  three  sequestrations  within  that  period,  the  benefice  shall  be  void. 
Id.  8.  31.] 

[Contracts  for  letting  house  of  residencle,  &c.  of  benefice,  or  assigned  to 
curate  by  bishop,  void.     Id.  s.  32.] 

f  Penalty  for  over-holding  possession  after  the  day  appointed  for  spiritual 
person  to  reside.     Ibid.] 

^Possession  how  recovered.     Ibid.] 

^Spiritual  person  not  liable  to  penalty  while  tenant  occupies,  &:c.  Id.  s.  33.J 

No  oath  required  of  vicar  relating  to  residence.     Id.  s.  34.] 

Penalties  not  recoverable  for  more  than  one  year's  non-residence.     Id. 
s.  35.] 

t Penalties  not  levied  under  monition  may  be  recovered  by  action.  Id.  s.  36.] 
Actions  for  penalties  not  to  be  commenced  before  Ist  May  in  the  year  af- 
ter the  offence.     Id.  s.  37.] 

[Commencement,  &c.  of  year.     Id.  s.  38.] 
'Months  how  computed  under  this  act.     Id.  s.  39.] 
Notice  of  action  to  be  given  to  defendant,  and  bishop,  a  calendar  month 
previous  thereto.] 

[How  such  notice  shall  be.     Ibid.] 

[Service  of  such  notice  to  be  proved  upon  trial.     Id.  s.  41.] 

[Evidence  confined  to  cause  of  action  specified  in  notice.     Id.  s.  42.1 

[Spiritual  persons  may  lodge  money  by  leave  of  court,  before  issue  loin- 
.     Id.  s.  43.]  -^ 

[The  court  may  require  the  bishop  to  certify  the  reputed  annual  value  of 
benefice,  &c.     Id.  s.  44.] 

[Licence  may  be  pleaded  in  bar  of  action  ;  and  defendant  shall  have  full 
costs  if  action  discontinued,  or  double  costs  if  verdict  or  nonsuit.  Id.  s.  45.] 
[The  issuing  of  monition  may  be  pleaded  in  bar  of  action.     Id.  s.  46.] 
[Such  plea  to  be  verified  by  aflidavit,   unless  dispensed  with  by  court. 
Ibid.] 

[No  penalty  to  be  levied  against  the  person,  where  it  can  be  recovered 
by  sequestration  within  three  years.] 

(N  5.)  By  plurality.— Wlien  the  first  church  shall  be  voiil  by  it. 

By  the  council  of  Lateran  1215.  29.  Siguis  beneficium  cum  cura  rectpii, 
SI  prius  tale  habuerit,  eo  sit  ipso  jure  privatus :  et  si  in  eadem  ecclesia  p lures 
habeat  digniiates  aut  par  sonata  etiamsi  curam  non  Jiabeani,  poterit  tamen  dis- 
j)cnsari,  &c. 

And  therefore,  by  the  canon  law  received  here,  if  any,  having  a  benefice 
with  cure,  accepts  another  with  cure,  the  first  shall  be  void.     R.  4  Co.  75. 

Though  the  second  benefice  be  under  8/.  per  ann.    Ace.  Vau.  13K  Jon. 

404. 

And  therefore  the  patron,  if  he  will,  may  present  without  sentence  of  de- 
privation.    R.  4  Co.  75.  b.     R.  Cro.  Car.  357.     Jon.  337. 
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And  a  subsequent  dispensation  pursuant  to  the  st.  .25  H.  8.  21.  is  too 
r^]1ate,  and  does  not  take  away  the  right  vested  in  the  patron  to  present. 
R.  Jon,  404. 

So  now,  by  the  st.  21  H.  8.  13.  if  any,  having  a  benefice  with  cure  of 
souls  of  Ql. per  arm,  or  above,  take  any  other  with  cure,  and  be  instituted 
and  inducted,  immediately  after  the  first  shall  be  void,  and  any  dispensation^ 
&c.  shall  be  void. 

The  valuation  shall  be  estimated  according  to  the  value  returned.  26 
H.  8. 

So,  the  first  benefice  shall  be  void  upon  institution  to  the  second,  before 
induction ;  though  a  lapse  does  not  incur  till  six  months  after  induction. 
Mo.  448. 

[A  church  above  8/.  is  so  void  on  institution  to  second  living,  that  patron 
may  present  immediately.     2  Wils.  174,     3  B.  M.  1504*3 

[It  is  also  so  void,  that  a  grant  of  the  advowson  or  next  presentation  made 
after  it  is  void.     Ibid.] 

[Acceptance  by  a  beneficed  clerk  with  cure  of  souls,  of  another  benefice 
with  like  cure,  ipso  facto  vacates  the  first,  if  above  8/.  yearly,  as  valued  in 
the  king^s  books.     4  Taunt.  831.] 

And  it  shall  be  void,  though  he  procures  the  second  benefice  to  be  united 
to  the  first,  after  his  institution  to  the  first.     Hob.  158. 

Though  he  subscribes  the  39  articles,  but  afterwards  does  not  read  them 
within  two  months  ;  whereby  the  second  benefice  is  also  void.  R.  Vau. 
131.     Vide  post,  (N  7,  10.) 

So,  if  he  takes  a  dignity,  as  a  deanery,  archdeaconry,  &c.  without  a  dis- 
pensation.    Semb.  1  Leo.  316.     Vide  post,  (N  6.) 

Or,  if  a  dean  takes  another  dignity. 

Or,  a  dean,  prebendary,  &c.  takes  another  prebend  in  the  same  church. 

So,  it  shall  be  void  to  all  intents :  for  he  cannot  sue  for  tithes.  R.  Cro. 
Car.  357.     Jon.  337,  8.  340. 

Otherwise,  till  deprivation,  where  the  former  is  under  8/.  per  ann* 

So,  a  pardon  by  the  king  of  his  title  by  lapse  does  not  restore  him.  R. 
Jon.  339. 

So,  if  the  first  benefice  be  under  8/.  per  ann.  it  will  be  void  by  the  canon 
law,  if  be  takes  a  second  without  a  dispensation  :  and  therefore  he  may  be 
deprived.     Vide  supra.  • 

How  a  dispensation  for  a  plurality  may  be  granted,  vide  in  Prerogative, 
(D  18,  &Q.)— Vide  post,  (N  8.) 

(N  6.)  When  not. — If  he  takes  a  dignity. 

But  if  a  man,  having  a  benefice  with  cure  of  8/.  per  ann»  with  a  dispensa- 
tion, takes  a  dignity  which  has  no  cure,  the  first  is  not  void :  as,  if  he  be 
made  dean  of  a  cathedral.     By  the  st.  21  H.  8.  13. 

Or,  treasurer,  chancellor,  prebendary,  chaunter  of  a  cathedral  or  collegi- 
ate church.     By  the  st.  21  H.  8.  13. 

Or  archdeacon. 

So,  by  the  same  statute,  if  he  takes  a  parsonage  that  hath  a  vicar  endow- 
ed, or  benefice  appropriate. 

So,  if  a  man,  having  a  benefice  with  cure,  be  created  a  bishop,  the  bene- 
fice is  not  void  by  force  of  that  statute,  though  it  be  by  the  common  law. 
Hob.  157. 

E'jNeither  will  it  be  void  by   the  common  law,   till  he  be  consecrated  a 
op.     Pal.  346. 
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(N  7.)  Or  is  not  incumbent  of  the  second. 

So,  if  he  is  not  complete  incumbent  of  the  second  benefice  :  as,  if  a  man, 
having  a  benefice  with  cure,  takes  another  benefice  with  cure,  and  is  induct- 
ed, but  does  not  subscribe  the  thirty-nine  articles  ;  the  former  is  not  void, 
for  he  never  was  possessor  of  the  second.  Wat.  c.  3.  Vide  ante,  (N  5.) — 
Post,  (NIC.) 

So,  if  he  be  presented  to  the  second  by  simony-     Wat.  c.  3. 

Or,  does  not  subscribe  the  articles  before  the  ordinary  himself.  Wat. 
c.  3. 

(N  8.)  If  he  has  a  qualification.— r Who  may  have  it* 

So,  by  the  St.  21  H.  8.  13.  brothers,  and  sons  of  any  temporal  lord,  or 
knight,  born  in  wedlock,  may  purchase  a  dispensation,  to  take  two  parson-  ' 

ages  or  benefices  with  cure. 

And  doctors,  and  bachelors  of  divinity,  or  laws,  admitted  to  the  said  de- 
grees in  any  of  the  universities  of  this  realm,  and  not  by  grace  only. 

So,  by  the  same  statute,  all  spiritual  men  of  the  king's  council  may  have  a 
dispensation  for  three  benefices  with  cure. 

And  all  the  chaplains  of  the  king,  queen,  or  apy  of  the  king's  children, 
brethren,  sisters,  uncles,  or  aunts,  may  purchase  dispensation  to  take  twe 
parsonages  or  benefices  with  cure. 

[A  chaplain  extraordinary  of  the  king  cannot.     Salk.  161.] 

So,  may  six  chaplains  of  any  archbishop,  or  duke. 

And  five  chaplains  of  any  marquis,  or  earl,  and  four  chaplains  of  any  vis- 
count, or  bishop. 

And  three  chaplains  of  the  chancellor  of  England,  of  any  baron,  or  knight 
of  the  garter. 

And  two  chaplains  of  any  duchess,  marchioness,  countess,  or  baroness  be- 
ing widows. 

And  two  chaplains  of  the  king's  treasurer,  and  comptroller  of  his  house, 
secretary,  dean  of  his  chapel,  almoner,  master  of  the  rolls. 

And  one  chaplain  of  the  chief  justice  of  the  king's  bench,  and  warden  of 
the  cinque  ports. 

So,  by  the  St.  26  H.  8.  14.  a  bishop  suflTragan. 

So,  if  the  king  himself  presents  bis  chaplain,  it  is  sufficient,  without  other 
dispensation :  for  that  imports  a  dispensation,  which  the  king  as  supreme  or- 
dinary may  grant.     R.  1  Sal.  161.     D.  Sav.  135. 

So,  a  chaplain  of  a  duke,  marquis,  earl,  baron,  fzc.  being  under  the  age  of 
discretion,  and  in  ward  of  him,  who  has  chaplains,  may  be  retained,  and 
qualified  by  such  retainer. 

And  a  qualification  before  impleading,  though  it  be  not  before  the  taking 
of  the  second  benefice,  is  sufficient.     R.  Sav.  1 35. 

If  a  peer,  &c.  retains  above  his  number,  those  first  retained  only  shall  be 
qualified.     R.  Sav.  101. 

If  all  be  retained  together,  those  first  advanced. 

And  the  retainer  of  any  one  after  his  number  does  not  avail,  though  he 
be  first  advanced. 

Though  a  former  chaplain  be  advanced,  and  afterwards  dismissed.  R. 
Sav.  79. 

[*][On  a  dispensation  to  hold  two  ecclesiastical  benefices,  the  distance 
by  the  temporal  laws  is  immateriaU     2  Blk.  969.] 
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(N9.)  Who  not. 

But  the  presentee  of  a  subject,  though  qualified,  cannot  take  a  plurality, 
without  a  dispensation  before  his  institution  to  the  second  benefice.  R.  1 
Sal.  161. 

So,  a  peer,  &c.  who  has  several  capacities,  cannot  qualify  more  than  his 
highest  capacity  allows. 

if  a  duchess,  &c«  marries  a  duke,  &c.  she  cannot  afterwards  retain,  dur^- 
ing  coverture. 

But  her  chaplains,  before  retained,  continue,  if  not  discharged  by  the 
husband. 

If  a  peer,  &c.  retains  above  his  number,  the  retainer  shall  be  void ; 
though  a  former  chaplain  dies,  if  he  does  not  retain  him  de  novo  after  the 
death  of  the  other.     Per  three  J.  1  And.  200. 

So,  a  retainer  before  he  be  a  peer,  &c.  is  void,  though  the  chaplain  af- 
terwards continues  in  service,  if  he  be  not  retained  de  novo. 

So,  a  retainer  becomes  void,  if,  before  his  advancement,  his  master  loses 
his  office,  &c.  or  dies,  or  is  attainted. 

So,  a  retainer  is  of  no  avail,  if  he  be  dismissed  before  his  advancement. 

So,  a  king's  chaplain  extraordinary  is  not  qualified  to  take  a  second  bene- 
fice.    R.  1  Sal.  161,3. 

Nor,  a  chaplain  retained,  but  not  by  letters  testimonial  under  hand  and 
seal :  as,  if  they  be  only  signed,  or  only  sealed.     Godb.  41. 

So,  if  retained  only  by  parol,  though  he  officiates  in  the  family  as  chaplain* 
D.  cont.  Sav.  135. 

So,  if  the  number  which  he  may  retain  be  advanced,  the  retainer  of  ano- 
ther afterwards  does  not  give  a  qualification.     R.  1  And.  200. 

So,  the  son  of  a  bishop  is  not  qualified  to  take  a  dispensation  for  two  beh^ 
efices. 

Nor,  the  bastard  of  a  temporal  lord. 

Nor.  the  son  of  a  baronet ;  for  it  is  a  dignity  created  since  the  statute. 

(N  10.)  By  not  reading  the  thirty-nine  articles,  &c. 

So,  by  the  st.  13  El.  12.  if  a  layman,  or  a  deacon,  under  the  age  of  twen- 
ty-three, be  presented  and  admitted  to  a  benefice  with  cure,  or  if  any  be  ad- 
mitted to  a  benefice  with  cure  of  30/.  per  ann.  in  the  queen's  books,  unless 
he  be  bachelor  in  divinity,  or  preacher  allowed  by  some  bishop,  or  universi- 
ty or  if  any  be  admitted  to  a  benefice  with  cure,  who  shall  not  have  first  sub- 
scribed the  thirty-nine  articles  in  the  presence  of  the  ordinary,  the  admis- 
sion, &c.  shall  be  void,  or  if  he  shall  not  within  two  months  after  his  induc- 
tion publicly  read  the  articles  in  the  church  in  time  of  common  prayer  there, 
and  declare  his  assent  thereto,  he  shall  be  ipso  facto  deprived.  Vide  Eccle- 
siastical Persons,  (C  8.) 

By  not  reading  the  articles  the  church  is  void,  without  sentence  of  depri- 
vation.    R.  Cro.  El.  680. 

[By  St.  23  G.  2.  c.  28.  persons  reading  the  articles,  and  declaring  their 
assent  thereto,  at  the  time  of  reading  morning  and  evening  prayer,  and  de« 
daring  assent  thereto,  are  within  13  Eliz.  c.  12.  though  not  done  in  two 
months  after  induction.] 

[♦](N  11.)  Notice  of  the  avoidance  to  the  patron. 

If  a  church  becomes  void  by  resignation  or  deprivation,  a  lapse  does  not 
incur  till  notice  of  the  avoidance  given  to  the  patron,  and  six  months  after- 
wards elapsed.     Vide  ante,  (H  9. — N  1.) 
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So,  if  it  becomes  void  by  -not  reading  the  39  articles.  By  a  clause  in  the 
St.  13  El.  12. 

So,  if  a  lay-patron  presents,  and  the  ordinary  refuses  him,  he  ought  to 
give  notice  of  the  refusal  to  the  patron,  if  he  be  refused  for  a  cause  within 
his  proper  conusance,  or  of  which  the  judgment  belongs  to  him :  as,  that  he 
was  an  heretic,  schismatic,  &c.     Vide  ante,  (I). 

(N  12.)  The  writ  devi  laica  amovenda. 

If  a  clerk  be  by  force  of  laymen  kept  out  of  his  church  or  parsonage- 
house,  upon  application  to  chancery,  he  shall  have  a  writ  de  vi  laica  amo- 
venda^  by  which  the  sheriff  shall  take  the  posse  comilatus^  and  shall  attach 
all  who  resist,  and  amove  the  force.     F.  N.  B.  b5.  A. 

So,  upon  the  bishop^s  certificate  of  such  force,  a  writ  shall  issue.  F.  N. 
B.  64.  D. 

So,  the  writ  shall  issue,  if  the  presentee  of  the  king  be  prevented  of  his 
possession.     F.  N.  B.  64.  F. 

Or,  the  archdeacon  be  prevented,  by  force,  from  making  induction. 

The  writ  de  vi  laica  amovenda  shall  be  returnable  in  B.  R.  or  C.  B.  F. 
N.  B.  64.  G. 

Or,  it  shall  not  be  returnable,  at  the  election  of  him  who  sues  it.  F.  N. 
B.  54.  G. 

And  upon  such  writ  the  sheriff  ought  to  remove  the  force,  and  put  the 
incumbent  into  the  enjoyment  of  his  possession.     F.  N.  B.  54.  H. 

So,  he  may  commit  the  offenders  to  gaol,  and  return  his  writ  to  B.  R., 
where  they  shall  be  finecl.     Mo.  782. 

And  if  the  sheriff  does  not  serve  nor  return  the  writ,  an  alias  pluries,  and 
attachment  lie  against  him,  directed  to  the  coroners.     F.  N.  B.  54.  E. 

But  the  sheriff  shall  not  remove  the  incumbent,  whether  his  possession  be 
by  right  or  by  wrong.     F.  N.  B.  54.  H. 

[And  if  he  does,  the  incumbent  shall  have  a  writ  directed  to  the  sheri/}) 
that  without  delay  he  may  make  him  amends.     F.  N.  B.  54.  H.] 

[And  if  he  does  not  do  so,  an  alias  pluriesj  and  attachment  lie  against 
him.     F.  N.  B.  54.  H.]    .  . 

So,  upon  an  affidavit  of  it  in  chancery,  restitution  shall  be  awarded.  R. 
Mo.  782. 

And  in  such  case  the  writ  shall  be  returnable  in  chancerv,  not  in  B.  R. 
R.  Mo.  782. 

[The  proprietor  of  a  benefice  cannot  sue  for  the  profits  till  he  is  in  posses- 
sion.    In  curacies,  the  party  is  not  in  possession  till  Ucence.  1  T.  R.  401.] 

[The  words  **  dues  and  profits,"  instat.  10  Ann.  c.  11.  s.  16.  for  dividing 
of  parishes,  includes  surplice  fees,  as  well  as  strict  fees.     5  Burr.  2762.] 

HESQUIRE. 

Vide  Dignity,  (B  8.) 

ESSOINE. 

Vide  ExoiNE. 
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